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BX  PABTB  BOBUnB. 

(kimlmtUUm — nneertaiiUif  in 

Wliflve  a  penon  was  sentenoed  to  imprioonment  in  the  8tate  prison  lor  a 
of  one  year,  to  oommence  upon  the  expiration  of  another  term;  and  one  year 
afterward  the  fim  jndgment  and  sentence  were  adjudged  void;  hM,  on  hsheas 
corpus,  that  the  sentence  either  commenced  to  ran  immediately  on  rendi- 
tion  and  had  expired,  or  it  was  void  for  uncertainty,  and  in  either  case  this 
prisoner  was  entitled  to  his  discharge  from  the  State  prison. 

HABEAS  CORPUS  before  the  Supreme  Court.  The  writ  wm 
issued  on  the  petition  of  A.  G.  Ellis,  and  directed  to  P.  0. 
Hyman,  warden  of  the  State  prison.  In  his  return  the  respondent 
0et  forth  that  he  held  Roberts  in  custody  by  yirtue  of  a  judgment 
of  the  district  court  of  Ormsby  county,  rendered  on  March  11, 
1872,  sentencing  him  to  imprisonment  for  the  crime  of  State  prison 
breaking;  that  he  had  held  him  from  July  11,  1871,  by  Tirtue  of  a 
sentence  to  a  term  of  ten  years  for  highway  robbery;  that  on  May 
7,  1873,  the  judgment  and  sentence  for  highway  robbery  had  been 
reyersea  (State  r.  Roberts,  8  Not.  289);  and  that  since  such  n^ 
▼orsal,  he  had  held  him  only  under  the  first-mentionc)  jmlgment 
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The  return  contain^  a  copy  of  the  judgment  and  sentenoe,  from 
which  it  appeared  that  Boberts  was  one  of  a  number  who  had 
escaped  from  the  State  prison  on  September  17,  1871.  Being 
afterward  apprehended  and  indicted  for  prison-breatdiig,  they 
pleaded  guilty  and  were  sentenced  to  imprisonment  in  the  State 
prison  for  the  term  of  one  year,  ^*  such  term  of  imprisonment  to 
commence  upon  the  expiration  of  any  term  or  terms  of  imprison- 
ment which  you  may  now  be  undergoing  in  said  State  prison.'' 

Xllis  dt  King,  for  petitioner. 

L.  A.  Bucbn&r,  attorney-general,  for  respondent  I  do  not 
see  how  it  can  be  a  question  in  this  case  whether  the  judg- 
ment for  robbery  was  void  or  voidable.  From  an  inspection 
of  that  judgment,  there  is  no  doubt  that  the  district  judge  had 
jurisdiction  of  the  subject  matter  of  the  indictment  and  of  ''the 
person  of  the  defendant.''  That  judgment  was  not  roid,  but  only 
voidable.  Ex  parte  TbUas  Waihins,  8  Peters,  302.  It  was  in 
force,  however  erroneous,  until  reversed.  Browne  v.  Oomnum' 
weatth,  4  Bawle,  259.  A  year  has  not  expired  since  that  reversal, 
and  petitioner  is  therefore  not  entitled  to  his  discharge. 

* 

Bblkkap,  J.  Under  a  judgment  of  conviction  for  prison-break- 
ing, the  petitioner  was,  on  the  11th  day  of  March,  1872,  sentenced 
to  confinement  in  the  State  prison  for  the  period  of  one  year,  to 
commence  upon  the  expiration  of  a  term  of  imprisonment  which 
he  was  then  undergoing  for  robbery.  The  trial  of  the  robbery  case 
was  had  out  of  term,  and  upon  appeal  we  decided  that  the  judg- 
ment of  the  district  court  rendered  therein  was  void  and  ordered  a 
new  trial.  Sitxte  v.  Boberts,  8  Nev.  239.  The  petitioner  is  confined 
in  the  State  prison.  Application  is  made  for  his  release  by  writ  of 
habeas  corpus,  upon  the  ground  that  the  judgment  of  the  11th  of 
March,  1872,  is  void  for  uncertainty,  since  it  depends  upon  an 
impossible  condition,  or  that  the  sentence  thereunder  commenced 
running  upon  its  rendition,  and  has  now  expired  by  limitation. 

In  behalf  of  the  State,  it  is  contended  that  the  sentence  of  the 
11th  of  March,  1872,  took  effect  upon  the  7th  day  of  May,  1873, 
the  date  of  the  reversal  of  the  judgment  in  the  robbery  case.  TLo 
decision  of  this  court  did  not  make  that  judgment  void;  it  was 
void  ab  initio^  and  the  sentence  and  impnsonment  under  it  were» 
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in  legal  contemplatioiiy  nolIitieB.  Either  the  judgment  of  the  11th 
of  March  commenoed  to  ran  npon  its  rendition  or  it  is  void  for 
uncertainty,  and  in  neither  case  is  the  warden  of  the  State  priBon 
entitled  to  the  oastody  of  the  prisoner.  A  new  trial  haying  been 
awarded  him,  he  mnst  be  remanded  to  the  cnstody  (xf  the  sherill  of 
Washoe  oonnty. 


Statb  ▼•  NxwMAjr,  appellaat 

<f  N«T.  IS^ 

^^ptop&riffitoleHwandhfwtgMi  from  mmUkmr  9aU 

U  a  pereon  eommits  laroe&y  In  <me  oonntrj  or  State  and  eaniee  the  goods  stOi 
Ifln  into  aaotlier  oonntrj  or  State  and  there  makes  anj  removal  or  asporta- 
tion of  them,  liaTing  in  his  mind  the  intent  to  steal,  he  maj  be  properly 
indicted  for  larceny  of  them  in  the  latter  locality. 

DEFENDANT  was  indicted  with  Vincent  Moore  and  Bobert 
McCausIand,  of  the  crime  of  grand  larceny,  alleged  to  haye 
been  committed  in  Linooln  county,  Nevada,  on  or  about  May  15, 
1872,  by  stealing  a  cow  and  heifers,  the  property  of  John  Pulciyer, 
and  a  heifer,  the  property  of  the  Hebron  Stock  Association.  It 
Appeared  that  the  cattle  described  had  been  pasturing  on  a  ranch 
in  Utah  territoiy,  from  which  they  were  stolen  and  driyen  to  a 
ranch  in  Meadow  Valley,  Lincoln  county,  where  they  were  found. 
Defendant  alone  appeared  for  trial.  Haying  been  conyicted  and 
his  motion  for  a  new  trial  oyerruled,  he  was  sentenced  to  imprison- 
ment at  hard  labor,  in  the  State  prison,  for  the  term  of  three  yeara 
He  appealed  from  the  judgment 

PUzm-  d  Garhin^  Bishop  d  Saiin,  and  J.  C^  Ibster,  for  appel- 
lant 

£.  A.  Buebner,  attorney-general,  for  respondent  1.  An  indiot- 
mertt  for  larceny  can  be  supported  where  property  is  originally  sto- 
ien  in  one  of  the  United  States  and  carried  into  another,  where  the 
oidictment  is  found.     This  question  was  thoroughly  discussed  in 
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HasBachnsetts  in  OammonweaUh  t.  Upsiehord,  Lead.  Grim.  Gaa., 
871,  and  Oommonwealth  t.  Holder,  2  id.  377.  These  oasee  hare 
been  followed  in  Oonneoticat,  Maryland,  Vermont,  Ohio,  Missia- 
rippi,  and  Kentncky.  A  oontrary  doctrine  has  been  held  in  North 
Carolina,  New -York,  Tennessee,  Louisiana,  Indiana,  Iowa  and  New 
Jersey.  The  question  in  the  case  at  bar,  howeyer,  diflers  from  that 
discussed  in  tiie  eases  above  referred  to.  Here  the  indictment 
charges  the  larceny  to  have  been  committed  in  Lincoln  county, 
Nevada.  There  is  therefore  no  analogy  between  this  case  and  that 
of  SimmonB  v.  OornmonweaUhf  5  Binn.  617,  dted  by  appellant. 
There  the  Pennsylvania  jury  found,  by  special  verdict,  '^  that  the 
defendant  did  feloniously  steal,  take,  and  carry  away  the  goods 
•  *  •  *  within  the  State  of  Delaware,  and  that  he  brought 
them  into  the  dty  of  Philadelphia.''  The  judges  properly  refused 
to  sentence  the  prisoner  under  those  circumstances,  while  doubtless 
the  facts  would  have  warranted  a  conviction  and  sentence  for  lar- 
ceny in  Pennsylvania.  See  1  Bish.  Grim.  Law,  106,  §  106.  Here 
the  evidence  established  the  facts,  in  addition  to  possession,  that  he 
had  no  right  to  the  possession  and  that  he  had  the  felonious  intent 
to  appropriate  the  cattle  to  his  own  use,  and  did  so  by  selling  them. 
This  established  the  complete  offense  in  Lincoln  county,  Nevada. 

2.  In  the  New  York  cases  of  Pecph  v.  Gardner,  2  Johns.  478» 
and  People  v.  Schenck,  2  id.  479,  it  was  held  that  where  the  origi- 
nal theft  was  in  another  State,  and  the  stolen  property  brought  into 
the  State  where  the  indictment  was  found,  it  could  not  be  sup- 
ported; but  it  will  be  remarked  that  those  cases  were  on  common- 
law  grounds.  Afterward  a  statute  was  enacted  in  that  State, 
embodying  the  contrary  or  Massachusetts  view. 

3.  llie  first  instruction  was  not  erroneous.  If  the  testimony 
showed  that  the  original  taking  was  in  Utah,  and  that  in  addition 
to  the  guilty  possession,  the  defendant  feloniously  appropriated  the 
said  property  to  his  own  use,  knowing  who  the  real  owner  was, 
fheee  facie  made  a  distinct  offense  against  the  laws  of  this  State, 
triable  in  Lincoln  county.    1  Bish.  Grim.  Law,  108. 

WHmiAsr,  G.  J.  The  appellant  was  convicted  of  grand  larceny. 
it  was  shown  by  the  evidence,  so  far  as  there  was  any  shewing,  that 
the  property,  the  subject  of  the  larceny,  was  stolen  in  Utah  Terri- 
tory. The  indictment  was  for  larceny  in  Lincoln  county.  State  ol 
Nevada. 
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This  state  of  facts  brings  up  the  often  and  yariously  decided  oh- 
jection,  that  no  conviction  can  be  had^  in  one  State  of  this  Union^ 
for  a  larceny  committed  in  another  or  in  a  territory  thereof.  Thns 
badly  put,  of  coarse  no  authority  could  be  found  to  sustain;  but 
oonYictions  have  been  had  upon  the  principle  which  allows  one 
etealing  in  a  county  of  a  State  to  be  indicted  and  tried  in  any  other 
to  which  he  carries  the  stolen  property,  upon*  the  ground  that,  the 
title  being  in  the  true  owner,  every  moment's  continuance  of  felo- 
nious possession  is  a  new  crime  under  the  same  law.  State  y.  Brown 
8  Ney.  208.  As  every  State  of  this  Union  is,  as  to  its  laws  and 
their  administration,  a  foreign  country  to  every  other,  there  can  be 
no  analogy  between  the  cases;  and  thus,  despite  the  very  considera- 
ble authority  in  affirmation  of  this  proposition,  the  weight  of  prece- 
dent and  reason  is  against  it.  In  Massachusetts  and  other  States 
where  the  doctrine  prevails,  it  is  evidently  held  more  because  the 
role  is  established;  while  the  reason  is  clearly  with  the  dissenting 
judges.  Oom,  v.  Holder,  9  Gray,  7;  State  v.  BUis,  3  Conn.  186; 
State  V.  Hamilton,  11  Ohio,  435;  State  v.  Bartlett,  11  Vt.  650. 

The  true  reason  and  authority,  however,  for  an  indictment  and 
the  rule  upon  which  it  can  be  sustained  under  facts  similar  to  those 
of  the  present  record,  have  been  well  elucidated  by  Mr.  Bishop  in 
his  chapter  on  ^*  Acts  punishable  equally  by  our  government  and 
by  a  foreign  government,''  and  to  some  extent  the  same  were  fore- 
shadowed in  The  State  v.  WatMon,  36  Miss.  593  and  Com,  v.  Ferrill, 
1  Du  vail,  153.  As  it  is  impossible  to  condense  the  argument  of  the 
text  writer,  so  perfectly  crystalized  is  it,  the  whole  will  be  quoted, 
although  more  comprehensive  in  scope  than  is  absolutely  necessary 
for  this  decision. 

**  Under  the  last  two  sub-titles  this  matter  was  somewhat  con- 
sidered; but  it  may  be  well  to  observe  here,  that  supposing  an  act 
to  be  equally  punishable  by  two  sovereignties  it  does  not  necessarily 
follow  that  both  sovereignties  will  deem  it  wise  to  execute  the  pun* 
ishment — a  matter  to  be  further  considered  elsewhere.  On  the 
other  hand,  if  an  act  is  properly  punishable  by  another  sovereignty, 
yet  the  foreign  sovereign  does  not  see  fit  to  avail  himself  of  hii 
right  to  punish  it,  this  liability  of  punishment  abroad  furnishes  no 
good  reason  why  we  should  not  punish  it  when  it  has  been  commit- 
ted in  violation  of  our  laws. 

''But  when  we  come  to  the  application  of  t  lese  principles,  we 
icmetimes  meet  with  differences  and  embarrassments.     ParticnUirly 
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have  conflictmg  opinions  been  entertained  whether,  if  a  man  oom- 
mits  larceny  of  goods  in  one  country,  or  in  one  State  of  our  Union, 
and  carries  the  goods  into  another  coontiy  or  State,  he  can.  be 
indicted  for  larceny  of  them  in  the  latter  locality,  in  analogy  to  the 
rule  which  holds  where  goods  are  stolen  in  one  county,  and  carried 
by  the  thief  into  another  one  within  the  same  State.  Now,  this 
form  of  the  questiou,*  being  the  common  form, betrays  the  misappre- 
hension out  of  which  the  differences  have  arisen.  Our  courts 
cannot  punish  offenses  against  a  foreign  goyemment ;  neither  can 
a  man  excuse  himself  for  a  criminal  act  here,  by  alleging  that  he 
did  the  same  thing  elsewhere.  From  which  propositions  we  con- 
clude, that  as  a  question  of  principle,  a  man  can  neither  be  punished 
nor  escape  punishment  for  a  larceny  here,  by  reason  of  his  having 
committed  it  also  in  another  State  or  countiy. 

^'Therefore,  when  a  juiy  sitting  in  Pennsylyania,  found  by 
special  verdict '  that  the  defendant  did  feloniously  steal,  take,  and 
carry  away  the  goods  *  *  *  within  the  State  of  Delaware,  and 
that  he  brought  the  same  into  the  city  of  Philadelphia,  within  the 
jurisdiction  of  this  court,'  the  judges  properly  refused  to  sentence 
the  prisoner  (Simmons  v.  CommonwmUhy  5  Binn.  617),  while 
doubtless  the  facts  would  have  justified  the  jury  in  convicting  him 
of  larceny  in  Pennsylvania.  Always,  when  a  man  has  with  him 
property  in  the  State  where  the  inquiry  arises,  the  courts  look  into 
the  le^  relation  he  sustains  to  it  there ;  if  he  stole  it  in  another 
State,  he  has  not  even  the  right  to  its  custody  in  the  new  locality, 
and  the  rule  of  larceny  is,  that  when  a  man,  having  in  his  mind 
the  intent  to  steal,  makes  any  removal  or  carrying  away  of  goods  to 
the  custody  of  which  he  has  no  title,  he  commits  the  crime.  Con- 
sequently, in  the  above  case,  the  finding  by  the  jury  of  a  larceny  in 
Delaware  was  irrelevant ;  while,  in  omitting  to  say  whether  there 
was  a  removal  of  the  goods  by  trespass  with  intent  to  steal  them  in 
Pennsylvania.,  it  was  defective. 

'^The  question  now  under  consideration  differs  in  one  aspect 
from  that  of  goods  stolen  in  one  county  and  conveyed  by  the  thief 
into  another  county  within  the  same  State.  In  another  aspect 
it  is  tlic  same  question.  No  indictment  can  ever  be  maintained^ 
unless  the  proof  establishes  a  complete  offense  in  the  particular 
county  in  which  the  indictment  was  found.  But  where  the  first 
taking  was  in  the  same  State,  thougli  in  another  county,  the  court 
can  see  the  relation  of  the  thief  to  the  property,  after  he  brings  it 
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into  the  connty  of  the  indictment,  to  be  that  of  a  f elonions 
lor ;  and  so  oaii  infer  a  larceny  in  the  latter  oonnt j,  from  the  mere 
fact  of  possession*  Yet  where  the  first  taking  is  abroad,  no 
such  inference  can  be  drawn  from  the  mere  possession ;  while,  if 
inquiry  establishes  something  done  in  this  State,  beyond  merely 
having  possession  here,  then  the  fact  of  there  being  in  the  possessor 
here  no  right  to  the  possession,  to  the  custody,  or  to  any  handling 
whaterer  of  the  property,  added  to  the  proof  of  intent  to  appro- 
priate it  wrongfully  here,  with  the  knowledge  of  the  ownership  being 
in  the  other,  establishes  the  complete  ofFense.  Our  courts,  indeed, 
have  no  occasion  to  try,  neither  have  they  jurisdiction  to  try,  lar- 
cencies  committed  abroad  against  the  laws  of  foreign  governments. 
But  they  can  try  all  offenses  against  our  laws ;  and  if  a  man  has 
property  in  his  hands  here,  they  can  inquire  what  legal  relation  he 
sustains  here  to  this  property ;  and  if  it  came  with  him  from  a 
foreign  country,  the  relation  he  sustained  to  it  there  estabUshes  his 
relation  to  it  here.  This  is  familiar  law,  undisputed,  practiced 
upon  daily  in  all  our  tribunals  in  the  ordinary  matters  of  litigation* 
'^  The  proposition  that  a  man  is  to  escape  punishment  for  the 
violation  of  our  laws,  because  he  first  violated  the  laws  of  a  foreign 
country,  is  absurd  in  itself  and  mischievous  in  its  practical  applica- 
tion* Nothing  is  plainer  than  that,  when  a  man  is  found  here  witn 
property,  our  courts  will  inquire  after  the  owner  of  it,  equally 
whether  such  owner  is  alleged  to  be  a  foreigner  or  a  citizen,  pres- 
ent personally  or  absent.  Nothing  is  plainer  than  that  oar  courts 
wQl  protect  the  rights  of  property,  equally  whether  the  property  is 
in  the  owner's  grasp,  or  wrongfully  found  in  the  grasp  of  a  felon* 
And  no  principle  in  the  law  of  larceny  is  better  established,  as  a 
general  doctrine,  than  that  any  physical  removal,  however  slight, 
of  the  entire  physical  substance  of  the  thing  alleged  to  be  stolen, 
to  which  physical  substance  the  remover  has  not  the  right  of  pos- 
session, even  though  he  has  it  in  custody,  lawfuUy  or  unlawfully, 
is,  where  the  felonious  intent  exists,  Isaoenj.  If,  therefore,  the 
complete  offense  is  not  committed  here,  by  one  bringing  here  from 
a  foreign  country  personal  goods  which  he  has  there  stolen,  using 
them  there  as  his  own  and  meaning  at  the  same  time  here  to 
deprive  the  owner  of  his  ownership  therein,  then  it  is  impossible  ' 
for  any  man,  under  any  circumstances,  to  do  acts  completely  fall« 
ing  within  all  the  descriptions  and  definitions  given  in  the  books 
of  this  offense. 
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**  When  we  tarn  to  the  aathoritieB,  we  find  that  they  have  not 
always  proceeded  on  the  principles  thns  stated.  In  an  old  Bnglish 
case,  where  goods  seized  piratically  on  the  ocean  were  carried  by 
the  thief  into  a  coonty  of  England,  the  common-law  judges  refused 
to  take  cognisance  of  the  larceny,  and  remitted  the  matter  to  the 
Admiralty;  'because,'  said  they,  'the  original  act,  namely,  the 
taking  of  them,  was  not  any  ofFense  whereof  the  common  law 
taketh  knowledge,  and,  by  consequence,  the  bringing  of  them  into 
a  county  could  not  make  the  same  felony  punishable  by  our  law.' 
Butler's  Case  cited  13  Oo.  53;  3  Inst.  113.  And  the  doctrine  has 
been  since  applied,  in  England,  both  to  goods  stolen  in  other  parts 
of  the  king's  dominions  (altered  by  Stat  13  Geo.  IIL  ch.  31,  §§  4, 
7  and  8;  Geo.  IV.  cb.  29,  §  76),  and  stolen  in  foreign  countries. 
This  doctrine  has  been  followed  by  the  courts  of  New  York,  Penn* 
sylvania.  North  Carolina,  Tennessee,  Indiana  and  Louisiana.  It 
has  been  discarded  and  the  opposite  held  in  Connecticut,  Vermont, 
Ohio  and  Mississippi.  In  Massachusetts,  the  court  discarded  it 
also,  holding  defendants  liable  where  the  facts  showed  the  original 
larceny  to  hare  been  in  another  of  the  United  States;  but,  in  a  late 
case,  where  it  was  in  one  of  the  British  Provinces,  the  conyiction 
was  oyerthrown.  Cbm.  v.  Upsichord^  3  0ray,  434.  The  rule  which 
holds  the  criminal  guilty  in  the  State  to  which  he  brings  his 
stolen  goods  has  likewise  been  prescribed  by  statute  in  New  York 
since  the  before-mentioned  adjudication  was  made;  also  in  Ala- 
bama, Missouri,  and  some  other  States."  1  Bishop's  Orim.  Law, 
3d  ed.,  §§  104-110. 

Accepting,  as  is  here  done,  the  foregoing  quotation  as  a  correct 
exposition  of  the  law,  the  first  objection  must  faiL 

The  next  objection  is  to  the  first  instruction  presented  in  the 
record,  as  follows:  '^  (Gentlemen  of  the  jury,  you  are  instructed  that 
if  you  find  from  the  eyidence  that  the  defendant  was  in  possession 
of  the  cattle  charged  to  haye  been  stolen  in  the  indictment,  with  a 
felonious  intent  to  steal,  take,  and  drive  away  the  same,  in  the 
county  of  Lincoln,  State  of  Nevada;  and  that,  if  you  further 
believe  from  the  evidence  that  the  property  belonged  to  the  per- 
sons alleged  in  the  indictment  to  be  the  owners  thereof,  and  that 
the  property  was  of  the  value  of  fifty  dollars  or  more,  then  you  will 
find  the  defendant  guilty  as  charged  in  the  indictment,  though  tlio 
original  taking  may  have  been  in  Utah  Territory.'*  This  instruction 
iras  'ovidcntly  drawn  with  reference  to  the  old  doctrine  before 
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alluded  to,  as  sustained  in  Connecticut  and  other  States,  and  would 
probably  have  thereunder  been  good;  but  in  view  of  the  reason  on 
which  this  decision  stands,  it  is  insufficient.  Succinctly  stated,  it 
amounts  to  the  proposition  that  A  in  possession  of  the  property  of 
B  "  with  felonious  intent  to  steal,  take,  and  drive  away  the  same,'' 
is  guilty  of  larceny.  This  is  not  enough;  as  under  the  facte  and 
law  here,  there  is,  and  can  be,  no  preyious  larceny,  from  which  to 
deduce  by  mere  possession  of  the  stolen  property,  though  coupled 
with  felonious  intent,  a  continuing  one.  A  larceny  under  the  cir- 
cumstances of  this  case  must  be  complete  in  itself,  upon  its  own 
surroundings;  there  is  no  conyenient  legal  fic^on  to  help  out  the 
halting  &ct;  and  of  course  it  is  a  self-evident  proposition  in  the 
abstract  that  the  mere  possession  of  another's  property,  with  intent 
to  steal,  is  no  larceny,  until  that  intent  is  ripened  into  act;  and  so 
here,  to  repeat  the  author  before  quoted,  *'  where  the  first  taking 
is  abroad,  no  such  inference  can  be  drawn  from  the  mere  possession; 
while  if  inquiry  establishes  something  done  in  this  State,  beyond 
merely  having  possession  here,  then  the  fact  of  there  being  in  the 
possessor  here  no  right  to  the  possession,  to  the  custody,  or  to  any 
handling  whatever  of  the  property,  added  to  proof  of  intent  to 
appropriate  it  wrongfully  here,  with  a  knowledge  of  the  ownership 
being  in  the  other,  establishes  the  complete  offense."  This  instruc- 
tion then  was  erroneous.  There  is  nothing  in  the  other  objections; 
but  upon  this  the  judgment  must  be  reversed  and  the  cause 
femanded.     It  is  so  ordered. 

Judgment  reversed. 

JTon.— 8eo8liiMfayT.SIale»15A]ii.Bep.aM;  Pw^v.  ITflUaitw, 9 Id.  Ua 
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▲  iliigle  Instance  of  attemfyted  fntorraption  of  an  adrene  oflor,  iMultIng  In  no 
aetnal  Inteimption,  and  followed  bj  no  attempt  to  teet  the  right,  does  noi 
neoeaaarily  deetioj  the  preeamptlon  of  a  grant  founded  npon  a  user  in  other 
reepeete  soffldent.  Saeh  a  fact  is  to  be  snbmltted  to  the  Jozj,  with  all  the 
dreanurtancee  attending  it,  to  haTe  its  natural  and  proper  weight  aooordlQ|f 
to  those  drcamatanoefl,  npon  the  qneetion  whether  the  naer  fairly  indicate* 
a  grant. 

TRESPASS  quare  clauwrn  f regit.  Def ense,  a  right  of  way.  To 
sustain  the  defense,  the  defendant  prored  that  he  and  hia 
grantor  had  passed  oyer  the  premises  for  a  continaoas  period  of 
more  than  fifteen  years,  claiming  a  right  of  way  adyersely  to  th» 
claim  of  the  plaintiff.  Plaintiff  thereupon  proved  that  soon  after 
defendant  began  the  adverse  user  he  forbade  him  using  the  way, 
and  commenced  putting  up  a  fence  to  preyent  him  passing  oyer 
the  premises,  but  that  the  defendant  threatened  to  pull  down  such 
fence,  if  erected,  and  did,  in  fact,  remove  a  post  set  for  the  pui^ 
pose  of  making  the  fence,  and  by  his  threats  prevented  the  building 
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§1  the  fanoe.    The  opinion  states  the  other  fsots.    The  defendant 
had  judgment,  and  plaintiff  mored  for  a  new  trial 


l%t6$kmr,  tat  motion. 
PraU  and  A0o%  amira. 

barxouB,  J,  The  defendant  ohumed  a  way  oyer  the  plaintilPt 
land  07  user,  the  issne  being  to  the  court  The  judge  finds  that 
the  defendant  and  his  grantor  had  used  the  way  continuously  for  a 
period  of  more  than  fifteen  years  under  a  claim  of  right  adyersely 
to  the  claims  of  the  plaintiff  and  his  grantors.  The  issue  is  there* 
upon  found  for  the  defendant 

The  plaintiff  asks  for  a  new  trial  by  reason  of  the  following  facts* 
In  1861  the  plaintifTs  grantor  forbade  the  defendant  using  the 
way,  and  commenced  putting  up  a  fence  to  preyent  the  use.  The 
defendant  told  him  that  if  he  erected  the  fence  he  would  tear  it 
down,  and  did  pull  up  a  part  of  the  fence  which  had  been  set  in  the 
ground,  and  by  threats  droye  him  away  and  preyented  him  from 
erecting  the  fence. 

The  court  ruled  that  these  acts  and  declarations  of  the  plaintiff's 
grantor,  not  being  followed  by  suit  or  any  proceedings  to  test  the 
title  to  the  premises,  would  not  preyent  the  defendant  from  gain- 
ing a  right  of  way  oyer  the  same. 

The  question  for  us  to  decide  is,  whether  this  ruling  of  the 
coart  below  is  or  is  not  correct 

The  ultimate  question  in  the  Court  of  Common  Pleas  was  one  of 
fact — whether,  upon  the  user  proyed,  a  grant  of  the  way  was  fairly 
to  be  inferred.  The  occurrences  of  1861,  aboye  stated,  were  important 
and  releyant  facts,  bearing  upon  the  issue  which  the  court  was  to 
pass  upon.  The  testimony  regarding  these  occurrences  was  not  re- 
jected as  immaterial,  but  being  receiyed  and  weighed,  the  court 
refused  to  treat  them  as  of  controlling  effect,  so  as  in  point  of  law 
to  destroy  the  presumption  of  a  grant  of  the  way  which  the  adyerse 
and  continued  user  of  fifteen  years  was  held  to  proye. 

We  are  by  no  means  disposed  to  facilitate  the  acquisition  of 
rights  of  way  by  mere  user.  We  are  satisfied  that  injustice  is 
sometimes  done  in  the  application  of  the  rules  of  law  on  this  sub- 
ject, and  we  are  not  sare  that  upon  the  facts  as  shown  by  this 
record  we  should  haye  come  to  the  same  conclusion  which  was 
reached  in  the  Court  of  Common  Pleas.     But  all  the  cases  ap^reo 
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that  the  existence  of  the  supposed  lost  grant  on  which  the  way  ia 
claimed,  is  a  question  for  the  jury,  and  the  jury  are  warranted  in 
finding  the  issue  in  fayor  of  the  right  of  way,  if  the  user  has  been 
for  fifteen  years  continuous  and  adverse  and  uninterrupted.  They 
are  also,  on  the  other  hand,  warranted  in  finding  against  the  right 
of  way  if  the  user  has  not  been  peaceful  and  acquiesced  in;  j9a(»/fca 
at  per  patimUiain  via  dominL  Bat  wo  think  it  has  never  been  held 
that  an  isolated  instance  of  attempted  interruption  of  the  user,  re- 
sulting in  no  actual  interruption,  and  followed  by  no  attempt  to 
test  the  right,  would,  as  matter  of  law,  necessarily  destroy  the  pre- 
sumption of  a  grant  founded  on  a  user  in  other  respects  sufficient. 
The  most  that  the  owner  of  the  land  can  claim  for  such  an  at- 
tempted interruption  is  that  it  should  be  submitted  to  the  jury, 
with  all  the  circumstauces  connected  with  it,  to  have  its  natural 
and  proper  weight,  according  to  those  circumstances,  upon  the  main 
question,  to  wit,  whether  the  user  fairly  indicates  the  existence  of 
a  lost  grant  The  plaintiff  in  this  case  made  an  effort  to  interrupt 
the  defendant's  use  of  the  way,  but  desisted  from  the  effort  when 
he  found  the  defendant  resolute  in  asserting  his  right.  No  expla- 
nation being  offered,  the  plaintiff  seems  to  have  concluded  to 
acquiesce  in  the  defendant's  claim  of  right.  Such  an  acquiescence 
after  a  feeble  struggle  seems  more  significant  than  it  would  have 
heon  without  such  brief  contest.  The  plaintiff's  conduct  was  un- 
doubtedly open  to  proof  and  explanation.  If  there  were  circum- 
stances in  the  relative  position  of  the  parties  indicating  that  the 
plaintiff's  free  action  was  controlled  by  fear,  or  that  he  was  too  pooT 
to  enforce  his  rights  at  law,  that  might  have  been  shown.  So  on 
the  part  of  the  defendant,  evidence  would  have  been  admissible  to 
show  that  the  plaintiff  desisted  from  his  attempt  at  interruption 
because  on  inquiry  he  became  satisfied  that  the  defendant's  rights 
wore  such  that  they  could  not  successfully  be  contested. 

The  case  of  Powell  v.  Biigg,  8  Gray,  441,  was  cited  by  the  plain- 
tiff's counsel  as  holding  that  any  act  of  the  plaintiff  contradicting 
the  supposed  right  of  the  defendant,  however  transient  and  how- 
ever speedily  abandoned,  is  sufficient  to  interrupt  the  user  and  pre- 
vent the  acquisition  by  user  of  the  right  of  way,  and  as  further 
holding  that  the  law  gives  an  artificial  value  to  such  an  act,  making 
It,  as  matter  of  law,  conclusive  of  the  question.  We  have  examined 
(hat  case  with  the  care  due  to  the  learned  court  by  which  it  was 
Jecide<l.    Great  weight  is  there  given  to  what  appears  to  have  been 
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an  isolated  case  of  attempted  intermptioiiy  by  mere  words,  of  the 
right  claimed,  bat  the  point  decided  by  the  court  is  merely  that 
the  oTidence  of  the  forbidding  was  to  be  sabmitted  to  the  jnry,  and 
the  jory  wonld  be  warranted  in  finding  against  the  right  claimed 
npon  that  evidenoe. 

There  is  also  in  the  Virginia  reports  a  weU-reasoned  case  {NichoU 
T.  Afflar,  7  Leigh,  546),  in  which  considerable  foroe  is  giren  to  the 
complaints  of  the  owner  of  the  land  of  the  injury  done  him  by  the  nser 
under  which  a  right  was  claimed;  but  the  question  is  treated  as  one 
of  fact  and  not  of  law,  and  it  is  not  intimated  that  such  complaints 
alone  are,  as  matter  of  law,  conclusiye  against  the  user  to  proTent 
the  acquisition  of  the  right 

The  recent  English  cases  are  goTemed  by  the  statute  of  William 
IV,  but  before  that  statute,  in  the  case  of  Liveit  ▼.  Wilson,  8  Bing. 
115,  the  evideuce  showed  that  the  alleged  right  had  been  pretty 
constantly  contested,  and  yet  the  matter  was  left  to  the  jury,  with 
no  such  instructions,  as  the  plaintiff  here  claims,  in  regard  to  the 
effect  of  the  contest 

The  case  of  J?aton  v.  Swansea  Water-works  Company,  17  Adol.  & 
El.  (N.  8.)  267,  arose  under  the  statute  of  William  IV,  but  the 
effect  at  common  law  of  a  contest  regarding  the  right  claimed 
by  user  is  discussed,  and  the  whole  discussion  proceeds  upon  the 
idea  that  the  contest  is  a  proper  subject  for  consideration  by  the 
jury,  to  hare  its  natural  weight  as  eyidence,  and  nothing  more. 
There  the  servant  of  the  party  claiming  a  right  by  user  had  been 
sued  for  exercising  the  right  The  plaintiff's  son,  by  the  plaintifTa 
direction,  attended  the  trial,  and  paid  a  fine  imposed  under  a  local 
Act.  Such  a  contest  thus  successfully  waged  would  seem  to  be  very 
decisiYe  against  the  acquisition  by  uninterrupted  user  of  the  right 
claimed,  but  the  judge  at  nisi  prius  rejected  the  evidence.  The 
Court  of  Queen's  Bench  granted  a  new  trial,  on  the  ground  that  the 
eyidence  ought  to  have  been  submitted  to  the  jury. 

We  have  no  jurisdiction  to  review  the  decision  of  the  Oourt  of 
Common  Pleas  upon  a  mere  question  of  fact,  and  we  are  satisfied 
that  the  law  does  not  pronounce  against  the  defendant's  acquisition 
of  a  right  of  way  by  user,  merely  because  the  plaintiff  made  the 
unsuccessful  attempt  which  he  did  make  to  interrupt  the  defendant 
\x  the  exercise  of  the  right  which  the  latter  claimed. 

A  new  trial  is  not  adtfised. 

In  this  opinion  the  other  judges  concurred. 
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Mbad  t.  Omr  of  Nbw  HAYur. 

CI0ODaii.nL) 
MumieiptU  corparaHam^lMaUif  if.  f»r  n0gUif0iue  </  wpptfiuiwm. 

k  dij,  in  panuAnoe  of  its  charter,  appointed  an  inspeetor  of  steam  boltat 
within  the  dty,  and  by  by-law  impooed  a  penalty  npon  any  penonvwho  ahovld 
nae  each  a  boiler,  withont  having  it  tested  by  the  inepector.  HM,  that  the 
dty  was  not  liable  for  the  n^ligenoe  of  the  inspector  in  the  disdiaige  of 
his  dnty  -— he  being  an  agent  of  the  State  and  not  of  thb  dty. 

rpBESPASS  on  the  OMe  for  an  injury  alleged  to  haye  been  oooadoned 
J.  to  plaintiff's  steam  boiler  throogh  the  negligence  of  an  inspeo- 
tor  of  boilers  appointed  by  the  defendant  The  ooort  found  the 
following  facts: 

The  plaintiff  was  the  owner  of  a  stationary  steam  boiler,  which 
he  was  about  to  use  in  connection  with  a  manufacturing  business 
within  the  corporate  limits  of  the  city  of  New  Hayen,  but  which, 
under  the  by-laws  of  the  city,  he  was  not  at  liberty  so  to  use  untQ 
it  had  been  inspected  and  approved  by  the  board  of  supervisors,  a 
board  created  under  the  charter  and  by-laws  of  the  city,  for  the 
supervision  of  stationary  steam  boilers.  An  inspector  of  stationarj 
Bteam  boilers,  who  had  been  duly  appointed  to  that  office  by  the 
board  of  supervisors,  and  who  then  held  the  office,  undertook  the 
inspection  and  test  of  the  plaintiff's  boiler,  using  for  that  purpose  the 
boiler  tester  and  apparatus  belonging  to  the  city  and  kept  by  them 
for  such  use.  The  inspector,  in  making  the  inspection  and  test,  by 
his  n^Jigence  and  failure  to  exercise  reasonable  and  proper  caie, 
subjected  the  boiler  to  unusual,  unnecessary  and  unreasonable  preas- 
ure,  thereby  breaking  and  injuring  the  same,  to  the  damage  of  the 
plaintiff. 

If,  upon  the  facts  found,  the  defendants  were  legally  liable  to  the 
plaintiff,  the  court  found  that  the  plaintiff  was  entitled  to  reooyer 
MOO  damages. 

Upon  this  finding  of  facts  the  oase  was  reserved  for  the  adyioe  ei 
this  court. 

Watraua  and  Turiss,  for  plaintiff.  1.  By  virtue  of  its  charter  the 
^ty  passed  by-laws,  imposing  heayy  penalties  upon  any  person  who 
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dKmld  ereot  and  lue  stationaTy  steam  boileiB  within  its 
without  flnt  haTing  such  boilers  tested  by  an  olBoer  appointed^  and 
iqpparatns  famished,  by  the  citj.  Haying  taken  this  action  and 
aAomed  upon  itself  the  task  of  testing  saoh  boilerBy  the  dty  became 
liable  to  any  party  injnred,  in  his  piiyate  property,  by  the  negli- 
gent, nnieasonable  or  improper  use  of  that  power.  BaSm/  y.  Mayor ^ 
dc,  of  Norn  Fork,  8  HOI,  Ml,  639;  Mayor,  dc,  of  Now  York  y. 
BaUoy,  2  Denio,  488;  Mayor,  etc,  of  Now  York  y.  Fwrto,  8  Hill, 
€16;  Woei  y.  TruOoeo  of  Broehport,  16  N.  Y.  161;  DOmonieo  y. 
Mt^or,  oic,  of  Now  York,  1  Sandl  323;  Boohodor  WhUo  Load  Oo. 
y.  OOy  ofBoohodor,  8  Oomst  468;  Oity  of  Dayton  y.  Poaso,  4  Ohio 
8t  80;  Rooo  r.  OUy  of  Madioon,  1  Garter,  381;  Jonoo  y.  Oity  of 
Now  Havon,  84  Conn.  1. 

3.  The  testing  and  saperyision  of  stationary  steam  boilers  is  a 
priyate  duty,  assumed  by  the  dty,  especially  for  the  benefit  of  its  own 
citiaens,  and  in  which  the  public  at  large  haye  no  more  interest 
than  in  trimming  trees  in  the  public  parks,  or  the  proper  construc- 
tion of  sewers,  and  is  in  no  sense  a  goyemmental  duty,  as  the  extin* 
guishing  of  a  raging  fire  or  the  quelling  of  a  riot  These  latter  are 
matters  in  which  the  whole  public  are  interested.  Nor  is '  such 
testing  a  duty  imposed  upon  the  city,  without  its  consent,  express 
or  implied,  as  the  repair  of  highways.  Conrad  y.  Truotees  of  Ithacdf, 
16  N.  Y.  168;  Child  y.  CUy  of  Boston,  4  Allen,  54;  City  of  Chicago 
y.  Bobbins,  2  Black,  418;  Oity  of  Chicago  y.  Powers,  43  lU.  169; 
Jowett  y.  Oity  of  Now  Havon,  34  Oonn.  368;  Lloyd  y.  Mayor,  otc, 
of  New  York,  6  N.  Y.  369;  Lacour  v.  Mayor,  etc.,  of  New  York,  3 
Duer,  406;  Abbott's  i>ig..  Law  of  Corp.  534,  533,  and  cases  cited; 
Shearm.  &  Sedl  on  Neg.,  §  139,  with  cases  there  died. 

3.  This  is  either  a  special  power  granted  to  the  city  at  its  request, 
out  of  which  a  public  duty  grows,  or  it  is  a  spedal  duty  not  belong- 
ing to  it,  under  the  general  law,  but  imposed  upon  it  with  its  con- 
sent; and  therefore,  if  the  city  is  guilty  of  negligence  in  the  dis- 
charge of  such  duty,  thereby  causing  injury  to  another,  the  city  is 
liable  to  the  party  injured.  Henley  y.  Mayor  of  Lyme,  5  Bing.  91; 
Bigelow  y.  Randolph,  14  Oray,  543;  Conrad  v.  Trustees  of  Ithaca, 
16  N.  Y,  168;  West  y.  Trustees  of  Brockport.  id.  161;  Jones  y.  dty 
of  Now  Haven,  34  Conn.  1. 

IngorsoU,  with  whom  was  Wright,  relied  upon  Jewett  y.  Oity  of 
New  Haven,  38  Oonn.  368;  S.  0.,  9  Am.  Bep.  382. 
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SiTMOUB,  J.  The  plaintiff  insists  that  the  inspector  of  boilers 
it  to  be  regarded  as  tiie  servant  of  the  dty,  and  that  the  city  is 
therefore  liable  for  his  negligence  while  acting  in  its  servioe.  He 
was  appointed  hj  a  board  created  nnaer  the  charter  and  by-laws  of 
the  city  for  the  supervision  of  stationary  steam  boilers  within  the 
dty  limits.  The  defendants  daim  that  the  inspector  is  to  be 
regarded  as  a  public  officer,  appointed  indeed  by  the  dty,  but  dis- 
charging the  same  duties  as  those  imposed  by  statute  law  upon 
similar  inspectors  appointed  by  the  goyemor  in  pursuance  of  title 
84,  section  84>  of  the  Bevised  Statutes. 

The  State  has  seen  fit  to  attempt  by  legislation  to  secure  the 
safety  of  steam  boilers  within  its  limits,  and  for  this  purpose  has 
provided  for  the  appointment  of  inspectors  in  the  several  congres- 
sional districts  into  which  the  State  is  divided.  If  the  legislature 
had  provided  for  the  appointment  of  inspectors  by  the  several  cities 
witUn  their  respective  limits,  by  the  same  statutes  under  which  the 
governor  acts  in  making  similar  appointments,  it  would  be  difficult 
to  maintain  that  the  city  would  be  liable  for  the  inspector's  n^li- 
gence,  without  also  maintaining  that  the  governor  would  likewise  be 
liable'  for  the  negligence  of  his  appointees.     Both  the  city  and  the 

Civemor  would  be  acting  in  the  discharge  of  a  public  duty,  and 
e  duties  to  be  performed  by  the  person  appointed  are  also  public. 
The  duty  of  inspection  of  boilers  is  recognized  by  the  statute  as 
govemmentsL  The  object  of  the  inspection  is  to  protect  all  dti- 
zens  from  danger,  who  may  come  in  contact  with  the  boiler,  or  who 
may  be  exposed  in  any  way  to  danger  from  its  unsafe  condition. 

The  city  of  New  Haven  as  such  has  no  pecuniary  or  individual  or 
private  interest  in  the  matter,  and  although  the  power  of  the  city 
over  the  subject  is  conferred  by  the  charter  and  not  by  the  genend 
law,  yet  the  dty  must,  we  think,  be  regarded  as  the  agent  of  the 
government,  and  acting  for  the  State  and  not  for  itself  in  making 
the  appointment  of  inspectors,  and  therefore  not  liable  for  the 
inspector's  negligence. 

Judgment  is  advised  for  the  dtfemdanie. 


In  this  opinion  the  other  judges  cononrved. 
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Si.  John's  Parish  t.  Bsoksov. 

dO  Ooon.  VL) 

for  pmo  rwU. 

bi  «a  Action  to  reooror  the  rent  of  a  church  pew  hired  by  del endnnf  ■  wUb^ 
\M^  that  a  pew  le  not  Indaded  In  the  liet  of  artlolee  known  m  nece— irioi, 
and  that  the  hoaband  waa  not  liable  therefor. 

ASSUMPSIT  for  the  rent  of  a  pew  in  plaintiff's  charch.  DefenM 
that  the  pew  was  hired  by  defendant's  wife,  and  oocnpied  by 
her  and  defendant's  daughter  without  his  anthority  or  as^pnt  The 
instruction  of  the  trial-judge  is  stated  in  tlie  opinion.  Verdict  for 
the  plaintiff. 

J7.  B.  Munwn  and  Terry,  in  support  of  motion. 

Webster,  with  whom  was  (yNeil,  contra. 

Park,  J.  Contrary  to  the  request  of  the  defendant,  the  court 
charged  the  jury  that  the  rent  of  a  pew,  in  a  church  where  divine 
worship  is  held  and  religious  instruction  given,  is  included  in  the 
Ust  of  articles  known  to  the  common  law  as  necessaries,  and  the 
question  is,  whether  this  instruction  is  correct  ? 

It  is  said  in  the  books  that  necessaries  consist  only  of  food,  drink, 
clothing,  washing,  physic,  instruction,  and  a  suitable  place  of  resi- 
dence. SAeUon  y.  Pendktan,  18  Conn.  417;  WhiUngham  y.  HiU^ 
Gro.  Jao.  490;  Olancy  on  Husband  and  Wife,  28;  2  Kent's  Oom.  146; 
S^noh,  103;  Ck).  Lit  172,  a;  1  Woodeson's  Lect  402;  Bingham  on 
Infancy,  87;  Better  y.  Lavett,  6  Mass.  80;  Munsan  t.  WaMamt,  81 
Conn.  803. 

By  instruction  is  here  meant  some  degree  of  eduoatioii  as  taoj^t 
in  tiie  schools.  Stanton  t.  Wileon,  8  Day,  87;  Meta  on  Oont  419; 
MiddUHmry  OdOege  t.  Chandler,  16  Yt  688. 

There  is  but  little  found  in  the  English  reports  conoeniing  instmo- 
tiou  giren  to  an  infant  as  included  in  the  term  "  neoesBaries.''  How- 
ever, it  seems  to  have  been  regarded  that  instruction  in  reading, 
writing  and  the  common  branches  of  school  education  are  to  be  so 
considered.     1  Sid.  112;  W.  Jones,  182. 
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No  case  can  be  foand  either  in  England  or  in  any  of  the  United 
States  where  the  definition  of  instmction  has  been  carried  so  far  as 
to  indnde  religions  instmction.  And  indeed  in  this  oonntry, 
where  there  is  no  established  chnrch  and  eyeiy  one  is  permitted  to 
worship  Ood  according  to  the  dictates  of  his  own  conscience,  no 
distinction  conld  be  made  among  the  thousand  different  tenets  and 
precepts  that  are  taught  upon  the  Sabbath  under  the  name  of  relig- 
ious instruction. 

The  principle  would  have  to  be  carried,  if  carried  at  all,  so  far  as 
to  include  all  diyine  worship  and  all  religious  instruction  of  eyery 
name  and  nature  tolerated  by  the  constitution,  for  that  instrument 
declares  that  "  no  preference  shall  be  given  by  law  to  any  christian 
sect  or  mode  of  worship.^ 

Hence  It  is  obvious  that  the  object  which  the  supporters  of  this 
doctrine  have  in  view  would  not  be  accomplished  by  including 
religious  instruction  in  the  list  of  necessaries. 

Furthermore,  it  might  well  be  questioned  whether  the  seventh 
article  of  the  constitution,  which  declares  that  no  person  shall  be 
compelled  by  law  to  support  any  congregation,  church,  or  religious 
association,  does  not  forbid  the  adoption  of  this  doctrine;  but  we 
forbear  pursuing  the  subject  further. 

The  view  we  have  taken  of  this  question  renders  it  unnecessaxj 
to  consider  the  other  questions  made  in  the  case,  and  we  therefioie 
leave  them  as  we  find  theni. 


In  tiiis  opinioii  the  other  judges  ooDOORed. 


Fbost  t.  Plumb. 

mOmtLUU 

Ptiftft^irt  liiied  a  liofw  of  plaintlif  on  Sunday  to  go  to  a  onlsiB  plaos.    Bis 

went  fnxlher  sad  kUlsd  the  hoiae  by  OTor-driTlng.    EUUL,  that  ho  wm  liaU* 

In  trovor. 
One  who  hiieo  and  drives  a  hone  upon  the  Sabbath,  and  while  io  difving  tt» 

eaates  its  death  either  wlllfallv  or  negligently,  is  liable  to  the  owner  hi  a« 

aetioo  of  trorer.    Per  Cabfbntsb,  J.    {8ee  note,  p.  98.) 
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rO  YEB  and  case  for  the  yalue  of  a  horse.    The  opinion  states 
the  case. 

(yNeily  with  whom  was  WeMer^  in  support  of  motion. 

ff.  B.  Mun^Ofij  contra, 

Oabpsntsb,  J.  The  defendant  hired  a  horse  of  the  plaintiil  to 
drive  from  Waterbary  to  Sonthington  on  Snnday.  He  drove,  or 
permitted  others  to  drive,  the  horse  some  ten  miles  beyond  Sonth- 
ington. The  weather  was  excessively  hot»  and  it  is  claimed  that 
the  extra  distance,  conpled  with  immoderate  driving,  caused  the 
horse's  death.  This  action,  trover  and  case  joined,  is  brought  to 
recover  the  value  of  the  horse. 

The  court  instructed  the  jury  '^  that  if  the  owner  of  a  horse 
knowingly  lets  him  on  the  Lord's  day,  to  be  driven  to  a  partibular 
place,  but  not  for  any  purpose  of  necessity  or  charity,  and  the  hirer 
injures  the  horse  by  immoderate  driving,  in  consequence  of  which 
he  afterward  dies,  the  owner  cannot  maintain  an  action  against 
the  hirer  for  such  injury,  although  it  occurs  while  going  to  a  dif- 
ferent place,  and  beyond  the  limits  specified  in  the  contract"  The 
jury  returned  a  verdict  for  the  defendant,  and  the  plaintiff  moved 
for  a  new  trial.  The  Superior  Court  reserved  the  case  for  our 
advice. 

The  court  in  its  charge  was  governed  by  the  case  of  Oregg  v. 
Wyman,  4  Gush.  322.  In  Maine  and  New  Hampshire  the  doctrine 
of  that  case  is  repudiated,  and  the  law  is  declared  to  be  otherwise. 
Morton  v.  Glost&r,  46  Me.  420;  Woodman  v.  Hubbard,  5  Foster,  67. 
In  Whelden  v.  Chappely  8  R  L  230,  the  court  followed  Oregg  v. 
Wgman,  But  in  a  late  case,  which  has  come  to  our  knowledge 
since  this  case  was  decided  (Hiall  v.  Corcoran,  107  Mass.  251;  S.  C,  9 
Am.  Bep.  30),  Ghregg  v.  Wyman  is  expressly  overruled.  In  that 
case  the  defendants  hired  a  horse  and  sleigh  on  Sunday  to  drive 
from  South  Adams  to  North  Adams  for  pleasure,  the  plaintiff 
knowing  the  purpose  for  which  the  team  was  hired.  After  reach- 
ing North  Adams  they  drove  to  Olarksbury,  and  on  their  return 
the  horse  and  sleigh  were  injured.  The  court  held  unanimously^ 
panting  a  new  trial,  that  the  defendants  were  liable.  Mr.  Justioo 
&EAT,  in  giving  the  opinion  of  the  court,  says:  ^^It  therefore  ap- 
iiears  to  us  to  be  clear,  upon  principle  and  authority,  that  an  action 
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of  tort  for  the  conyenion  of  the  horse,  by  driving  it  beyond  the 
place  agreed  in  the  illegal  oontraot  of  letting  and  hiring,  is  not- 
founded  on  that  contract.  And  we  think  it  is  equally  clear  that 
that  contract  need  not  be  shown  by  the  plaintifF,  and  forms  no  part 
of  his  cause  of  action."  Thus  it  will  be  seen  that  the  law  of 
Massachusetts  on  this  subject  is  now  in  substantial  harmony  with 
the  law  of  Maine  and  New  Hampshire.  We  think  that  the  law  of 
this  State  ought  to  be,  and  is,  the  same.  The  charge  of  the  court, 
therdbre,  that  the  defendant  was  not  liable,  although  the  injury 
occuAd  in  going  to  a  different  place,  and  beyond  the  limits  speci- 
fied p  the  contract,  was  clearly  erroneous.  We  understand  the 
rule  iS>  be  this :  the  plaintiff  cannot  recover  whenever  it  is  necessary 
for  him  to  prove,  as  a  part  of  Ms  cause  of  action,  his  own  illegal 
contract,  or  other  illegal  transaction;  but  if  he  can  show  a  complete 
cause  of  action  without  being  obliged  to  prove  his  own  illegal  act, 
although  such  illegal  act  may  incidentally  appear,  and  may  bo  im- 
portant even  as  explanatory  of  other  facts  in  the  case,  he  may 
recover.  It  is  sufficient  if  his  cause  of  action  is  not  essentially 
founded  upon  something  which  is  illegal  If  it  is,  whatever  may 
be  the  form  of  the  action,  he  cannot  recover.  Apply  that  rule  to 
this  case.  It  was  only  necessary  for  the  plaintiff  to  prove  his  own 
title  to  the  property,  and  a  conversion  by  the  defendant.  The  de- 
struction of  the  horse  was  a  conversion;  and  proof  that  the  injury 
which  caused  his  death  occurred  while  being  driven  without  the 
consent  of  the  owner,  shows  a  complete  cause  of  action,  without  any 
reference  to  an  illegal  contract. 

The  illegal  letting  may  or  may  not  appear.  If  it  does,  it  simply 
explains  the  defendant's  possession,  and  proves  that  it  was  by  the 
owner's  permission,  at  least  for  a  certain  purpose.  It  may  give  the 
defendant  an  opportunity  to  injure  the  horse,  but  it  does  not  cause 
the  injury;  nor  does  it  contribute  to  it  in  such  a  sense  as  to  make 
the  plaintiff  a  party  to  the  wrongful  act  If  it  does  not  appear, 
before  the  defendant  can  avail  himself  of  it  as  a  defense,  it  becomes 
necessary  for  him  to  prove  the  illegal  contract  to  which  he  was  a 
party,  and  his  own  illegal  conduct  in  traveling  upon  the  Sabbath. 
But  he  can  no  more  avail  himself  of  that  as  a  defense  than  the 
plaintiff  can  as  a  cause  of  miction.  Either  party,  whose  suooees  de^ 
pends  upon  proving  his  own  violation  of  law,  must  faiL 

As  the  charge  to  the  jury  was  manifestly  in  conflict  with  these 
principles,  the  Superior  Court  must  be  advisoil  to  grant  a  new  torfal. 
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Perhaps  we  might  with  propriety  atop  here.  Bat  there  is  another 
qaestion  involved  in  the  oaae  which  may  be  important  in  another 
triaL  It  seems  that  the  conrt  excluded  evidence  of  improper  driv- 
ing in  going  to,  and  beyond,  the  place  specified  in  the  contract. 
We  hare  just  seen  that  the  defendant  is  clearly  liable  for  the  latter. 
It  becomes  an  interesting  inquiry  how  far  he  is  liable  for  the 
former. 

In  Way  v.  Foster y  I  Allen,  408,  it  was  held  that  the  defendant  in 
a  similar  case  was  not  liable,  on  the  ground  that  the  immoderate 
driving  was  virtually  a  breach  of  his  contract.  In  Wdck  v.  Wesson^ 
6  Gray,  505,  it  was  held  that  the  plaintiff  might  recover  for  an  in- 
jury done  to  his  property,  while  he  and  the  defendant  were  engaged 
in  trotting  horses  for  money,  contrary  to  statute.  The  distinction 
between  the  two  cases  seems  to  be,  that  in  the  former  there  was  a 
bailment,  and  the  misfeasance  of  the  defendant  was  a  breach  of  his 
duty  as  bailee;  while  in  the  latter,  the  act  of  the  defendant  in 
running  the  plaintiff  down  was  a  wrongful  act,  independent  of  any 
oontract  It  seems  to  us  that  the  difference  between  the  two  cases 
is  more  apparent  than  real.  No  express  contract  was  violated  in 
either  case.  An  implied  contract  therefore  must  be  relied  upon; 
and  there  seems  to  be  quite  as  much  reason  for  saying  that  the  de« 
fendant  in  one  case  agreed  to  act  fairly  in  the  race,  as  that  the 
defendant  in  the  other  agreed  fco  drive  the  horse  properly.  Strictly 
speaking,  it  was  not  a  matter  of  actual  agreement  in  either  case. 
In  each  case  the  act  of  the  defendant  was  a  violation  of  a  duty  im- 
posed by  law;  in  the  one,  a  duty  of  universal  obligation,  to  do  his 
neighbor  no  wrong;  in  the  other,  a  specific  duty  imposed  by  the 
law  of  bailments. 

If  the  usual  test,  whether  the  plaintiff  can  prove  his  cause  of 
action  without  proving  the  unlawful  agreement,  be  applied,  are  not 
the  plaintiff's  chances  quite  as  good  in  the  case  of  a  bailment  as  in 
the  other  case  ?  In  one  case  the  plaintiff  proves  that  the  defend- 
ant wrongfully  injured  his  horse  while  the  parties  were  driying  dde 
by  side;  in  the  other,  the  plaintiff  proves  that  the  defendant 
wrongfully  injured  his  horse  while  driving  him  by  his  consent.  If 
the  circumstances  of  the  race  are  unimportant,  so  the  nature 
and  character  of  the  bailment  are  immaterial.  In  each  case  the 
tort,  and  not  the  contract,  is  the  gist  of  the  action. 

Bug  a  determination  of  the  precise  question  decided  in  Way  v. 
fa$ter  is  unnecessary  in  the  present  case.     The  immoderate  diiving 


22  CONlTECTICirT, 

Froflt  ▼.  Plumb. 

during  the  bailment,  of  itself^  or  in  connection  with  the  improper 
driying  after  the  bailment  terminated,  caneed  the  death  of  the 
horse.  There  can  be  no  donbt  that  the  general  rale  is  that  an 
action  of  trover  will  lie  in  such  a  case,  and  that  the  plaintiff  in  this 
oase  is  entitled  to  recoTer,  unless  the  letting  the  horse  on  Sunday 
is  a  bar  to  a  recoyery.  In  each  of  two  cases  cited  abore  ( Woodman 
T.  Ruibard,  5  Foster,  67,  and  Edtt  y.  Ooreoran,  107  Mass.  251 ; 
S.  0.,  9  Am.  Bep.  30),  the  wrongful  act  which  resulted  in  the  death 
of  the  horse  occurred  after  the  bailment  had  terminated ;  but  much 
of  the  reasoning  of  the  court  applies  as  well  to  a  destruction  dur- 
ing the  bailment,  as  to  a  destructMi  afterward.  In  the  latter  case, 
the  court  carefully  avoids  oyerruling  Way  y.  Foster,  and  suggests 
the  only  distinction  by  which  the  two  cases  can  be  reconciled,  and 
that  is  the  difference  between  an  action  of  tort  in  the  nature  of  an 
action  of  trover,  and  an  action  of  tort  for  abusing  the  horse  while 
driving  to  the  place  for  which  he  was  hired. 

On  the  whole  we  regard  the  cases  cited  above  as  authorities  for 
holding  that  a  party  who  hires  and  drives  a  horse  upon  the  Sab- 
bath, and,  while  so  driving  it,  causes  its  death,  either  willfuUy  or 
negligently,  is  liable  to  the  owner  in  an  action  of  trover.  We  think, 
also,  that  the  law  thus  stated  can  be  fully  vindicated  upon  princi- 
ple. The  plaintiff,  in  making  a  contract  prohibited  by  law,  exposed 
himself  to  all  its  legitimate  consequences.  He  is  not  only  liable  to 
the  penalty,  but  the  law  will  refuse  to  aid  him  in  enforcing  it,  or 
in  recovering  compensation  for  a  breach  of  it,  and  will  not  allow 
him  to  recover  in  any  action  which  essentially  depends  upon  it. 
But  it  does  not,  in  a  case  like  this,  deprive  the  owner  of  his  gen- 
eral property  in  the  horse,  nor  place  him,  or  his  property,  outside 
of  the  protection  of  the  law.  Nor  will  it  in  any  sense  operate  to 
justify  or  excuse  the  other  party  in  the  commission  of  any  wrong- 
ful act  not  contemplated  by  the  agreement  Now  it  must  be  con- 
ceded that  an  action  of  trover  is  not  founded  upon  a  contract. 
None  is  referred  to  in  the  declaration,  and  none  need  be  proved  on 
the  triaL  All  that  the  plaintiff  is  required  to  prove  is  title  in  him- 
self, and  a  conversion  by  the  defendant  In  fthis  case  the  title  is 
not  in  dispute.  And  when  the  plaintiff  proves  that  the  defendant 
was  driving  his  horse  from  Waterbury  to  Southington,  and  that 
while  doing  so  he  willfully  or  negligenldy  drove  him  in  such  a  man- 
ner as  to  cause  his  death,  is  not  his  case  fully  proved  ?  It  is  quits 
immaterial  how  the  horse  came  to  be  in  the  defendant's  possession. 
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Whether  lawfuUj  or  anlawfollyis  not  of  the  slightest  consequenoe. 
lie  may  have  found  him  in  the  highway  ;  he  may  have  hired  him 
of  a  stranger ;  he  may  have  taken  him  from  the  plaintiff 's  stable, 
with  or  without  leave,  upon  a  week  day,  or  npon  the  Sabbath ;  it 
is  all  the  same.  The  plaintiff  is  bound  to  offer  no  proof  on  the 
mbjeot  If  the  defendant  would  derive  any  benefit  from  the  ille- 
gal contract,  he  is  the  one  to  prove  it ;  and  when  he  attempts  to  do 
BO,  he  is  met  with  the  objection  that  he  cannot  avail  himself  of  an 
illegal  transaction,  in  which  he  participated,  as  a  defense  to  the 
action. 

For  these  reasons  we  are  of  the  opinion  that  it  was  competent 
for  the  plaintiff  to  prove  the  misconduct  of  the  defendant  both 
before  and  after  reaching  Southington ;  and  that  if  either,  or  both, 
caused  the  death  of  the  hone,  the  plaintiff  is  entitled  to  recover. 

A  new  trial  i$  advised. 

In  this  opinion  the  other  judges  concurred. 

Nora.—  Compare  Parker  ▼.  Irotner  (60  Me.  528).  It  Am.  Rep.  210,  wberein  it 
WM  bald  that  wbere  a  hone  was  let  for  a  pleasare  drive  on  Sunday,  and  wm 
Injured  bj  negligent  and  oareieM  diiTlng  during  the  oontinuauoe  of  the  bail- 
ment, an  aetlon  on  the  oaee  wae  not  maintainable.  Ae  to  the  ri^^t  of  a  penoa 
to  reeover  for  Injuries  received  from  def eots  In  the  highway  whUe  trayeling  am 
Snndaif ,  see  CroUy  v.  Ofty  qf  Bamgor^  2  Am.  Bep.  66  (07  Me.  428) ;  McClmy  v. 
LmoelL  S  id.  866  (44  Vt.  116);  SuUon  ▼.  Town  of  WmmaUma,  9  id.  684  (^  Wkb 
SI).—  Rxp. 
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dOOonn.  UO.) 
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Teatator  bequeathed  his  property  to  his  wife  for  life,  and  then  as  foUowa 
^*  Upon  the  decease  ol  my  said  wife,  I  give  aU  my  said  estate  to  such  of  my 
children  as  may  be  VMng  at  the  time  of  her  decease,  and  to  the  issue  of  thoae 
who  may  have  deceased."  One  of  testator's  children  died  in  his  life^me,  leaT« 
ing  a  child  who  died  after  the  death  of  the  testator,  and  before  that  of  his 
widow,  ffdd^  that  su  ch  child  had  a  Tested  interest  under  the  will,  to  which 
his  adminifltrator  was  entitled  after  the  death  of  the  widow. 

The  will  contained  the  further  provision :  "  If  none  of  my  children  or  their 
issue  shall  be  living  at  the  time  of  my  wife's  decease,  I  then  give  all  my 
estate  to  W.  Held,  that  the  effect  of  the  provision  was  to  divest  the  interest 
upon  the  contingency  happening,  and  that  it  did  not  operate  to  prevent  its 
vesting. 
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SUBMISSION  upon  an  agreed  statement  for  the  OMitniolkMi  ol 
a  wilL    The  opinion  aofficiently  states  the  case. 

Q.  PraUf  for  plaintiff. 

/.  8.  Beach  anc  L.  H.  BriiM,  for  defendant.  Theqnsifeion  iritb 
regard  to  the  real  estate  left  by  the  testator  haring  been  disposed 
of  by  a  former  decision  of  this  court  (88  Conn.  405),  the  only  ques- 
tion for  our  present  consideration  is,  whether,  under  the  will,  the 
grandchild  Louisa  took  such  an  interest  in  Mr.  Hughes'  personal 
property,  that  it  vested  in  her  during  her  life,  and  upon  her  decease 
passed  to  her  personal  representative. 

Firsi.  This  question  is  answered  in  the  negative  by  the  plain 
language  of  the  testator's  will,  disposing  of  his  estate,  upon  the 
decease  of  his  wife,  as  follows:  ''Upon  the  decease  of  my  said  wife 
I  give  all  my  said  estate  to  such  of  my  ehUdren  as  may  he  living  at 
tie  time  of  her  decease,  and  to  the  issue  of  those  who  may  have 
deceased.*^  By  these  words,  considered  by  themselves  alone,  without 
extrinsic  aid  from  the  other  provisions  of  the  will  to  be  hereafter 
considered,  it  is  clear  that  tho  testator  intended  to  designate  as  the 
objects  of  his  bounty  those  children  and  their  representatives,  and 
those  only,  who  should  be  in  existence  at  the  date  of  his  wifife 
decease. 

1.  Admitting  the  preference  which  the  law  has  for  vested  over 
oontingent  interests,  and  admitting  also  that  upon  an  ordinary 
limitation,  by  way  of  remainder,  to  children  in  a  class,  all  those  who 
are  in  esse  at  the  decease  of  the  testator  take  vested  and  conse- 
quentiy  transmissible  interests,  it  is  also  elementary  law  that  where 
it  appears  from  express  declaration  or  clear  inf erenoe  that  the  tes- 
tator intended  to  confine  his  bequest  to  those  only  who  answer  the 
description  at  the  happening  of  a  certain  contingency,  such  inten- 
tion must  be  carried  into  effect.  1  Jarman  on  Wills,  816,  817 ;  2 
Bedfield  on  Wills,  628.  In  the  first  place,  it  is  clear  that  the 
bequest,  upon  the  decease  of  Mrs.  Hughes, ''  to  such  of  my  children 
as  maybe  living  at  the  time  of  her  decease," gave  them  only  a  oon- 
tingent, and  not  a  vested  interest  in  the  estate.  Wordsworth  v. 
Wood,  2  Beavan,  25 ;  Olney  v.  HuU,  21  Pick.  811 ;  Thomson  v.  Ludr 
dington,  104  Mass.  193  ;  HurUnirt  v.  Emerson,  16  id.  241 ;  Winslow 
V.  Goodwin,  7  Mete.  363;  Denny  v.  Allen,  1  Pick.  147 ;  Baldwin  v« 
Karver,  Cowp.  309.     The  foregoing  authorities  making  it  plain 
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that  the  bequest  to  the  ohQdren  is  contingent  upon  their  gurriTorship 
of  their  mother,  it  would  seem  to  be  a  matter  of  **  dear  inference,'' 
that  the  bequest  to  the  issue  (in  this  case  the  grandchild)  is  also 
•contingent  upon  the  same  surviyorship. 

2.  It  may  be  claimed  that  the  bequest  to  the  issue  of  a  deceased 
ehfld  is  not  oontingent,  but  rested,  because  it  is  giren  to  that  issue 
without  being  in  terms  restricted  to  such  issue  as  shall  be  living 
at  Mrs.  Hughes'  death.  To  this  claim,  there  are  several  sufficient 
answers.  In  the  first  place  the  contingency,  that  is,  the  death  of 
Mrs.  Hughes,  attaches  to  the  suietance  of  the  gift,  and  not  merely 
to  the  time  of  payment.  By  the  words  "  upon  the  death  of  my 
wife  I  give,''  the  benefit  in  point  of  right  is  limited  by  the  testator 
to  those  who  are  then  in  existence  to  answer  to  the  description  of 
those  who  are  to  take.  If  no  issue  of  a  deceased  child  is  then  in 
being,  there  is  no  one  to  fall  within  the  category  created  by  the 
words.  The  case  comes  within  the  rule  that  when  the  words  '^  pay* 
able,"  or  ''  to  be  paid,"  are  omitted,  and  a  legacy  is  given  ^'  ai 
twenty-one,"  or  as  in  this  case,  at  the  death  of  the  widow,  this  con- 
fers only  a  contingent  interest  Oruse  v.  Barley y  8  P.  Wms.  ^ ; 
SmM  V.  Deey  2  Salk.  415  ;  Bruee  v.  Ghartton,  13  Sim.  65,  68 ; 
Phelps  V.  Phelps^  28  Barb.  121.  In  the  next  place  the  construction 
ecntended  for  involves  the  absurdity  of  supposing  that  the  testator 
had  in  his  mind  a  preference  for  his  remoter  descendants  (unknown 
and  unborn)  over  his  own  immediate  children,  and  that  he  intended 
by  the  language  used  to  give  his  children  only  an  inchoate,  con- 
thigent,  untransmissible  interest,  but  did  intend  to  give  his  grand- 
children, in  case  of  a  parent's  death,  an  interest  that  would  be 
absolute,  vested  and  transmissible,  so  that  the  share  which,  during 
the  life-time  of  the  mother,  was  only  contingent,  should,  on  the 
instant  of  her  decease,  become  absolute  and  perfect  in  the  daughter. 
This  construction,  in  a  not  improbable  contingency,  might  result 
in  a  grandchild's  taking  the  whole  estate,  while  in  the  same  con- 
tingency an  own  daughter  of  the  testator  would  be  entitled  to  but 
one-half  of  it.  Again,  the  testator's  object  in  the  use  of  the  lan- 
guage under  consideration  cannot  be  questioned.  No  one  can 
doubt  that  his  manifest  intention  was  to  provide  for  those  of  his 
children  who  should  survive  his  wife,  with  a  further  provision  that 
the  issue' of  a  deceased  child  should  be  substituted  in  place  of  the 
deceased  parent,  so  as  to  take  that  parent's  share  and  no  morei 
This  view  is  sustained  by  the  weight  of  English  anthority  in  sim^ 
Vol.  XVI.  — 4 
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liar  oases.  McOregor  v.  McOregor^  %  OolL  0.  0. 192 ;  Bennett  t» 
Merriam,  6  Beavan,  360 ;  In  re  Corners  wia,  32  id.  426  ;  Holgaie 
T  Jennings,  34  id.  79.  It  may  be  conoeded  that  some  of  the  Engliflh 
oases  oome  to  a  different  eonelasioii;  bat  an  examination  of  those 
anthorities  will  show  that  they  tamed  apon  the  constraction  of  a 
particular  elaase,  apon  which  no  light  was  shed  by  the  other  pro- 
Tisions  of  the  will,  and  that  the  conceded  intent  of  the  testator  is 
eacrificed  to  the  strict  and  literal  import  of  tiie  werde  nsed.  It  is 
respectfally  submitted  that  in  a  conflict  of  authority  an  American 
court  will  follow  those  decisions  which,  discarding  technical  con- 
struction, make  the  testator's  intention  the  cardinal  principle  of 
interpretation.  See  remarks  of  the  court  in  White  v.  Howard,  3ft 
Oonn.  355. 

Second*  It  is  submitted  that  we  hare  showed  that  the  language 
of  the  bequest  upon  the  decease  of  the  wife,  considered  by  itself, 
is  sufficient  to  demonstrate  a  positive  intent  that  the  contingency 
of  surriTorship  was  to  apply  as  well  to  the  remote  descendants,  the 
issue,  as  to  the  immediate  ofEspring,  the  children.  An  examina- 
tion of  the  other  and  subsequent  provisions  of  the  will  puts  it 
beyond  the  possibility  of  doubt  that  the  testator  intended  that  the 
issue  of  a  deceased  child  should  take  a  share  in  his  estate,  only  in 
case  such  issue  should  be  alive  at  the  date  of  his  wife's  decease. 

1.  No  citation  of  authorities  is  needed  to  show  that,  in  this 
country,  the  construction  of  a  will  is  to  be  made  upon  the  entire 
instrument,  and  consequently  all  its  parts  are  to  be  considered  witii 
reference  to  each  other.  As  remarked  by  the  court  in  Hime  v. 
Roxie,  7  Paige,  192,  "  the  testator's  intention  is  to  be  ascertained 
from  every  thing  contained  within  the  four  comers  of  the  instru- 
ment." '^  The  legal  import  of  technical  language  is  not  to  prevail 
against  the  manifest  intention  of  the  testator,  appearing  from 
other  parts  of  the  will."  Romer  v.  Shelton,  2  Mete.  194.  ''  What- 
ever may  be  the  strict  grammatical  constraction  of  the  words, 
that  is  not  to  govern  if  the  intent  of  the  testator  unavoidably 
requires  a  different  constmction."    Smith  v.  BeU,  6  Peters,  68,  84i 

2.  The  intent  of  the  testator  in  this  case,  as  gathered  from  the 
subsequent  provisions  of  the  will,  restricts  the  gift  to  such  issae 
as  should  survive  the  wife.  In  the  first  place,  the  language  of  the 
gift  in  question  is  followed  by  directions  having  in  view  certain 
contingencies  which  might  happen  during  the  continuance  of  the 
wife's  life,  and  which  form  no  essential  part  of  the  disposition  e. 
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the  carpus  of  the  estate.  Then  follows  the  clause,  '^  If  none  of 
my  children,  or  th&ir  lawful  issue,  shall  be  liying  at  the  time  of  the 
decease  of  my  said  wife,  I  give,  devise  and  bequeath  all  my  said 
estate  to  William  L  Wight,  and  Grace,  his  wife."  No  refinement 
of  ingenuity  can  reconcile  this  language  with  an  intent  to  vest  an 
interest  in  the  issue  irrespective  of  their  survivorship  of  the  wife. 
Place  in  juxtaposition  the  two  clauses,  and  the  meaning  is  unmis- 
takable. **  Upon  the  decease  of  my  wife  I  give  my  estate  to  such 
of  my  children  as  shall  be  living  at  the  time  of  her  decease,  and  to 
the  issue  of  any  deceased  child,  but  if  no  child  and  no  issue  of 
any  child  shall  be  living  at  her  decease,  then  over.''  Language 
could  not,  it  would  seem,  more  clearly  express  the  idea  that  neither 
child,  nor  the  issue  of  any  child,  was  to  take  unless  they  survived 
the  wife.  In  the  next  place,  the  provision  in  the  will  that,  upon 
the  contracting  of  a  second  marriage  by  the  wife,  '^  two-thirds  of 
the  estate  shall  thereupon  immediately  vest  in  my  children  then 
living,  and  in  the  issue  of  those  who  may  have  deceased,"  is  of  itself 
a  conclusive  indication  that  the  testator  did  not  intend  that  any 
interest  should  vest  in  the  issue  before  the  marriage  or  death  of 
the  widow.  Suppose  Mrs.  Hughes  had  married  again  in  1869 ;  if 
the  interest  of  the  grandchild  was  already  vested,  as  contended  by 
the  plaintiff,  why  provide  that  it  should  vest  then  f  There  cannot 
be  two  periods  of  vesting.  The  established  rule  in  such  cases  is, . 
that  a  provision  that  devisees  shall  take  a  vested  interest  upon  the 
happening  of  a  certain  event,  raises  a  sufficient  implication  against 
their  taking  a  present  vested  interest  Qlanville  v.  GlanviUe,  3 
Mer.  38 ;  Comport  v.  Austen,  12  Simons,  218,  246 ;  Wakefield  v. 
Df/ait,  4  Jur.  (N.  S.)  1098.  Further,  the  gift  of  the  whole  estate 
to  the  wife  for  her  life  '^  to  be  used  in  the  support  of  herself  and 
my  children,"  taken  in  connection  with  the  power  given  to  the 
wUe  '^  to  sell  and  dispose  of  any  part  of  my  said  estate,  absolutely 
and  in  fee  simple,"  is  fatally  repugnant  to  the  idea  that  any  inter- 
est under  the  will  was  to  become  vested  until  the  death  of  the 
wife.  And  finally,  the  supposed  intent  to  vest  an  absolute,  inde- 
feasible, transmissible  interest  in  the  grandchild,  is  at  variance 
with  the  whole  scheme  of  the  will,  and  the  painstaking  care 
therein  shown  to  restrict  the  enjoyment  of  the  testator's  estate  to 
those  only  of  his  own  blood,  so  long  as  any  such  were  in  existence. 
It  will  be  seen  that  the  estate  is  first  limited  to  his  own  children 
and  their  issue;  then,  if  any  of  them  die  without  issue,  to  the  sur- 
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vivors;  then,  in  oaae  of  the  death  of  the  last  gomTor  without 
issue,  to  his  only  sister,  Mrs.  Wight,  and  her  hnsband,  and  the 
^nrrivor  of  tliem ;  and.  upon  the  death  of  the  snrriyor,  to 
their  issue.  That  a  testator  should  take  such  special  pre- 
<2antions  to  give  his  own  blood  the  benefit  of  his  estate  so  long 
as  that  blood  continued  to  exist,  is  clearly  inconsistent  with  an 
intention  to  vest  in  a  grandchild  an  absolute  estate  which  might, 
and  in  the  event  that  has  happened  would,  upon  her  decease,  pass 
out  of  his  family  to  a  mere  stranger  haying  no  claim  upon  his 
bounty. 

Third.  To  give  effect  to  the  manifest  intention  of  the  testator, 
the  court  will  if  necessary  transpose  the  words  of  the  bequest,  so  aa 
to  read  *^  to  such  of  my  children,  and  to  the  issue  of  those  who  may 
have  deceased,  as  may  be  living  at  the  time  of  her  decease."  Covenr' 
haven  v.  Shui&r,  2  Paige,  122  ;  Pond  v.  Bergh,  10  id.  140 ;  East  v. 
Cook,  2  Vesey  Sen.  32 ;  Blamire  v.  QOdart,  16  id.  316 ;  Mosley  ▼. 
Massmf,  8  East,  149  ;  Doe  v.  Attcoek,  1  B.  &  Aid.  137 ;  Kellogg  y. 
Mix,  37  Conn.  243. 

Sbymoub,  J.  The  question  in  this  case  arises  upon  the  construe^ 
tion  of  the  following  clause  in  Mr.  Hughes'  will : 

''Upon  the  decease  of  my  said  wife  I  give  all  my  said  estate  to 
such  of  my  children  as  may  be  living  at  the  time  of  her  decease, 
and  to  the  issue  of  those  who  may  have  deoeased,  and  to  their  heirs 
and  assigns  forever ;  to  be  equally  divided  between  them  ;  the  issue 
of  such  deceased  children  to  take  per  stirpes  and  not  per  ct^rita," 

The  will  is  dated  in  1841,  at  which  time  all  Mr.  Hughes'  children, 
five  in  number,  were  living.  He  died  in  1864,  leaving  a  widow  to 
whom  all  his  property  was  given  for  her  life,  and  leaving  four  of  his 
children  (who  ultimately  survived  the  widow),  and  leaving  one 
grandchild,  Louisa  Hughes  Austin,  the  daughter  and  only  child  of 
his  daughter  Louisa,  who  had  died  prior  to  his  death.  Tliis  grand- 
child died  February  18,  1870,  a  minor  and  intestate,  having  her 
domicile  in  New  Haven.     The  widow  died  in  1872. 

The  administrator  of  the  grandchild,  as  plaintiff  in  this  amicable 
suit,  claims  under  the  will  one-fifth  part  of  the  personal  estate  of 
Mr.  Hughes.  The  claim  is  that  upon  the  death  of  Mr.  Hughe« 
the  grandchild  took  a  vested  interest  in  one-fifth  part  of  his  estate, 
subject  indeed  to  be  divested  in  a  certain  event  provided  for  in 
tnother  part  of  the  will,  to  be  more  particularly  noticed  hereafter  ; 
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which  interest  might  alao  be  increased  in  the  event  of  the  death 
without  issue  of  one  or  more  of  her  uncles  or  aunts. 

The  defendant  on  the  other  hand  insists  that  the  gift  to  the  tes* 
tator's  children  is  clearly  contingent  upon  their  surriying  their 
mother^  the  gift  being  only  to  such  of  them  as  may  be  living  at  her 
death  ;  and  that  a  similar  contingency  by  reasonable  construction 
applies  to  the  grandchild,  to  wit,  that  in  order  to  take  under  the 
will  she  must  be  living  at  the  death  of  her  grandmother ;  and  that 
the  clause  above  recited  in  the  will  should  be  construed  as  it  would 
be  had  the  words  'Mf  then  living"  been  inserted  after  the  word 
"issue." 

It  is  conceded  to  be  probaUe  that  had  the  testator's  attention 
been  called  to  the  subject  he  would  have  made  the  gift  to  the 
grandchild  dependent  upon  the  same  contingency  of  being  alive  at 
the  termination  of  the  life  estate  on  which  the  gift  to  his  children 
is  made  to  depend;  and  this  probability  has  been  deemed  so  strong 
that  in  the  earlier  cases  the  issue  under  wills  like  this  were  adjudged 
not  to  take  unless  living  at  the  death  of  the  tenant  for  life.  But 
clanses  like  that  under  consideration  freqnentiy  occur  in  wills  and 
have  become  the  subjects  of  much  discussion.  The  earlier  cases 
have  been  in  the  English  courts  carefuUy  reviewed,  and  it  is  now 
firmly  settled  in  England  that  under  the  language  used  in  this  wiU 
the  grandchild  takes  a  vested  estate. 

It  is  true  that,  in  regard  to  the  construction  of  wills,  former  cases, 
unless  ad  idem,  are  of  small  account ;  but  in  respect  to  (dauses  of 
fn*quent  occurrence  in  wills  it  is  important  that  there  should  be 
uniformity  of  construction;  and  we  do  not  feel  at  liberty  to  adopt 
a  rule  as  applicable  to  this  case  different  from  that  which  has 
received  the  sanction  of  the  highest  courts  in  Oreat  Britain,  unless 
we  can  see  strong  reasons  for  such  departure. 

It  is  clear  upon  well-settled  rules  of  construction  that  the  words 
of  this  wiU  in  their  natural  import  create  a  vested  interest  in  the 
grandchild  immediately  on  her  grandfather's  death.  At  his  death 
she  was  the  issue  and  sole  issue  of  one  of  his  children  who  had 
deceased*  As  such,  she  was  to  take  per  stirpes^  that  is,  to  take  the 
■hare  which  her  mother  would  have  taken  had  she  lived  tiU  the 
death  of  the  tenant  for  life,  namely,  one-fifth  of  the  estate.  No 
eontingenoy  is  eocpressed  in  the  will  regarding  this  gift  The 
object  of  the  testator's  bounty  is  alive  at  the  testator's  death 
tnd  capable  of   immediately  taking.     There   is    no  nncortuinti 
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as  to  the  person,  or  as  to  the  gift  The  time  of  taking  pos- 
session is  indeed  postponed  tiU  the  grandmother's  death,  but 
the  words  of  the  gift  are  in  the  present  tense,  ^'I  giye.** 
The  words  connected  with  these  words  of  gift,  to  wit,  ''upon  the 
decease  of  my  said  wife,"  are  nniformly  constmed  both  in  Eng* 
land  and  in  this  country  to  relate  to  the  time  of  taking  effect  in 
possession  and  not  to  the  time  of  taking  effect  in  interest  Harvey 
▼.  McLaughlin^  I  Price  (Exch.)  254 ;  Throop  v.  WillianM,  5  Conn. 
98;  Fay  v.  Rogers^  2  Gray,  175;  Harrison  ▼.  Foreman^  5  Vesey,  209. 

The  whole  question  then  resolves  itsef  into  this,  whether  the  fact 
that  the  testator's  children  take  only  a  contingent  estate,  depending 
on  their  outliving  their  mother,  clearly  indicates  that  the  gift  to 
the  issue  of  such  of  his  chUdren  as  might  die  during  the  mother's 
life,  is  by  implication  also  contingent  upon  the  like  event  of  their 
being  alive  at  the  death  of  the  tenant  for  life. 

Conflicting  views  and  decisions  have  taken  place  in  England  on 
this  subject,  and  refined  distinctions  have  been  attempted*  They 
are  readily  found  in  our  text-books,  and  there  is  no  occasion  to 
examine  the  controversy  in  detaiL  The  late  case  of  Martin  v.  HoU 
gate,  in  the  House  of  Lords,  seems  to  have  settled  the  question  in 
England,  Law  Bop.,  1  House  of  Lords  Cas.  175.  The  bequest  in 
that  case,  in  every  essential  feature  which  affects  the  matter  before 
us,  is  identical  with  tiie  bequests  in  Mr.  Hughes'  wilL  The  testa- 
tor bequeathed  his  residuary  estate  to  his  wife  for  life,  and  then  to 
such  of  his  nephews  and  nieces  as  should  be  living  at  her  death 
and  then  adds,  ^'but  if  any  or  either  of  them  should  then  be  dead, 
leaving  issue,  such  issue  shall  be  entitled  to  their  father's  share,  but 
in  equal  proportions. "  A  nephew  died  during  the  life  of  the  widow, 
leaving  a  daughter  who  died  an  infant  during  the  widow's  life. 
The  same  question  there  arose  which  arises  here,  namely,  whether 
this  infant  daughter  took  a  vested  interest  in  the  residuary  estate, 
and  it  was  held  that  she  did.  Several  eminent  judges  gave  opinions 
at  length,  all  concurring  in  the  judgment.  The  grounds  of  the 
decision  are  very  clearly  stated  by  Ex-Chancellor  Lord  Wbstbitbt. 
He  says :  '*  According  to  the  plain  effect  and  meaning  of  this 
bequest,  imless  that  meaning  be  altered  by  the  implication  of 
additional  words,  the  issue  living  at  the  death  of  a  nephew  or 
niece  who  may  pre-deoease  the  tenant  for  life,  take  an  immediate 
vested  interest  in  that  share  which  would  have  been  taken  by  the 
l^arent  if  he  or  she  had  been  living  at  the  time  of  distribution. 
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The  interest  of  the  iflsae  is  vested  and  immediate,  although  the 
amonnt  of  the  share  is  onoertain  until  the  death  of  the  tenant  for 
life.*' 

We  give  another  extract  from  Lord  Wxstbubt'b  opinion.  ^*  The 
implication  contended  by  the  respondent  is-  not  warranted  by  the 
form  of  the  gift  which  is  not  elliptical^  nor  referential^  nor  snb* 
stitntional;  nor  is  the  implication  necessary  to  avoid  absord  or  con- 
tradictory consequences.  It  is  by  no  means  irrational  to  suppose 
that  the  testator  intended  to  make  the  interest  of  the  orphan  issue 
vested  and  immediate,  although  he  made  the  interest  of  the  parent 
contingent  on  surviving  the  tenant  for  life.  A  judge  is  not  justified 
in  departing  from  the  plain  meaning  of  words  which  admit  of  a 
rational  construction,  for  the  purpose  of  giving  effect  to  an  assumed 
intention  which  appears  to  him  more  rational  or  more  consistent 
with  the  rest  of  the  wilL" 

In  Martin  v.  HolgaU  the  bequest  to  the  issue  of  deceased  nephews 
and  nieces  is  indeed  in  a  sentence  distinct  from  that  in  which  the 
gift  is  made  to  the  nephews  and  nieces  themselves  ;  so  far  differing 
from  the  case  under  our  consideration,  where  the  contingent  gift 
to  the  testator's  children  and  the  gift  to  the  issue  of  deceased 
children  are  in  different  clauses  of  the  sentence.  So,  too,  there  is 
a  slight  difference  of  phraseology  in  the  two  wills,  the  contingency, 
''if  any  or  either  of  them  should  then  be  dead  leaving  issue,^ 
being  expressed  in  the  will  before  the  House  of  Lords  and  not 
expressed  in  Mr.  Hughes'  wiQ. 

In  the  case  In  re  OrUm^s  trusty  reported  in  Law  Bep.,  8  Eq« 
Gas.  374y  the  form  of  the  gift  is  more  closely  like  that  in  the 
case  before  us.  The  entire  gift  to  children  and  the  issue  of 
deceased  children  is  in  one  and  the  same  sentence,  and  the  phrase- 
ology of  the  two  wills  nearly  identicaL  In  Ortan^s  trust,  the 
money  to  be  raised  by  the  sale  of  property  on  the  death  of  the  tes- 
tator's two  sons  was  thus  bequeathed  :  '^  equally  among  such  of  my 
five  daughters  as  shall  be  living  at  the  death  of  the  survivor  of 
my  sons,  and  to  the  children,  grandchildren  and  issue  of  such  of 
my  said  daughters  as  shall  then  happen  to  be  dead,"  etc. 

The  case  was  regarded  by  the  court  as  clearly  falling  within 
the  rule  established  by  Martin  v.  Holgate,  and  the  doctrine  of  that 
case  was  carried  to  an  extent  which  we  have  no  occasion  acre  to 
follow. 

These  two  English  cases  seem  to  settle  the  law  in  England  so 
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fally  that  we  forbear  the  citation  of  the  numerous  conflicting  ca5o» 
which  preceded  them.  Sereral  American  cases  were  cited  by  coun- 
sel, but  none  of  them  seem  to  touch  the  precise  point  on  which  thit* 
turns. 

The  oounsel  for  the  'respondent  rely  upon  another  part  of  the 
will  as  having  an  important  bearing  on  the  question  under  oon- 
sideration.  A  clause  occurs  in  Mr.  Hughes'  wiU  in  substance  as 
follows :  ^*  If  none  of  my  children  or  their  lawful  issue  shall  be 
living  at  the  time  of  the  decease  of  my  said  wife,  I  then  give  all 
my  estate  to  William  L.  Wight,"  etc  The  efFeot  of  this  clause  i» 
such  that,  upon  the  contingency  therein  expressed  happening, 
Louisa  Hughes  Austin  and  her  representatives  would  lose  their 
interest  in  the  estate  of  Mr.  Hughes.  The  interest  vested  in  her, 
and  on  her  death  in  her  representatives,  would  be  divested  upon 
the  happening  of  the  contingency,  and  this  we  apprehend  is  the- 
whole  and  only  effect  of  the  clause.  The  clause  is  entirely  con* 
sistent  with  an  interest  vested,  but  subject  to  be  divested  by  the- 
contingency  provided  for.  It  is  a  familiar  rule  that  if  there  are 
clear  words  of  gift  giving  a  vested  interest  to  parties,  the  court 
will  not  permit  that  absolute  gift  to  be  defeated  unless  it  is  per- 
fectly clear  that  the  very  case  has  happened  in  which  it  is  declared 
that  the  interest  shall  not  arise.  The  rule  is  thus  stated  in  Harris 
ion  V.  Foreman^  5  Yes.  209.  The  Master  of  the  Bolls  there  says  : 
**  There  is  a  vested  interest,  and  the  contingency  upon  which  it 
is  to  be  divested  has  never  happened.  ,The  vested  interest,  there- 
fore, remains  as  if  that  contingency  had  never  been  annexed 
to  it*' 

In  conclusion,  then,  it  appears  that  the  weight  of  authority  is  in 
favor  of  the  plaintiff's  daim,  and  we  also  yield,  though  with  some 
hesitation,  to  the  force  of  reasons  by  which  that  claim  is  supported. 
We,  therefore,  advise  the  Superior  Court  that  the  plMntlff^  ^e 
administrator  of  Louisa  Hughes  Austin,  is  entitled  to  a  shaie  at 
the  personal  estate  of  the  deceased  Bnos  B.  M.  Huj^es. 


In  this  <q[iinion  the  other  judges  ooiioiixied. 
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Baldwin  v.  The  Qraenwoods  Turnpike  Co. 

Baldwin  v.  The  Greekwoodb  Tubkpikb  Gompajtt. 

(40  Oonn.  SSJ 

IKghioaiy — dtfM  m — negUgenee. 

PlmlnttfT's  hone,  while  being  driven  on  a  highway  with  dae  oaie,  beeiMM 
fri^^ckeBed  wfthoot  plaintiff's  fanlt  and  ran  off  the  highway,  aerooa  ul> 
vate  property,  on  to  defendant's  turnpike,  where  he  was  ii^juied  by  faUlag 
over  a  defective  bridge,  which  defendant  was  bound  to  repair.  HM^  XiaX 
defendant  was  liable.* 

ACTION  on  the  case  for  an  injury  sustained  from  a  defective 
bridge  belonging  te  defendant    The  opinion  states  the  case. 

G.  O.  Woodruff  and  AndrowSy  in  support  of  motion.  1.  The 
rule  is  that  a  plaintiff  seeking  to  recover  for  an  injury  arising 
from  a  defective  highway  or  bridge  must  show  that  he  exes- 
cised  due  care  to  avoid  it.  This  exercise  of  due  care  tho  plaintiff 
must  show  affirmatively  and  as  a  part  of  his  case.  To  state  the  rule 
conversely —  the  liability  of  a  town  or  corporation  for  an  injury  aris- 
ing from  a  defective  highway  or  bridge  only  begins  at  the  point 
where  due  care  ceases  to  be  a  protection  from  injury  by  reason  of 
such  defect  If  it  should  appear  that  the  exercise  of  thi?  due  care 
would  have  avoided  the  injury^  then  the  plaintiff  cannot  recover 
because,  as  it  is  usually  stated,  the  plaintiff,  in  such  a  case,  '^con- 
tributes to  his  own  injury.*'  Birge  v.  Gardner y  19  Conn.  507 ;  Wwk^ 
▼.  aonn.  J  R.  Island  Turnpike  Co.,  20  id.  134 ;  Need  v.  Gillett,  23 
id.  437,  444 ;  Fox  v.  Toton  of  Gladonimryy  29  id.  204 ;  Angell  on 
Highways,  §  345  ;  1  Hilliard  on  Torts,  ch.  4,  §  5. 

2.  This  rule  requires  that  care  be  exercised  at  the  very  time 
wnen,  and  place  where,  the  injury  happens.  1  Hilliard  on  Torts, 
eh.  4,  §  2  ;  (Mkins  v.  GUy  of  Hartford,  33  Conn.  57  ;  Thorp  ▼. 
Toum  of  Brookfield,  36  id.  320 ;  Broneon  v.  Town  of  Souihbury,  37 
id.  199  ;  Oongdon  v.  (My  of  Norwiehy  id.  414 ;  LandoU  v.  Oily  of 
Norwich^  id.  615 ;  Hyde  v.  Jamaicay  27  Vt  443 ;  PaXmer  y» 
Andover,  2  Cush.  600 ;  Davie  v.  Dudleyy  4  Allen,  557 ;  Blodgett  v. 
LHty  of  Bostony  8  id.  237 ;  TUue  v.  NoriAbridge,  97  Mass.  258 ; 

*  S«)e  also  Houfe  ▼.  Town  of  FuUon  (20  \VU.  'JDtf ).  9  A  m.  Ii«*p  ?i«. 
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Moore  y.  Abbott^  32  Me.  46 ;  Farrar  t.  Qroenay  id.  574 ;  Momlhm  ▼• 
Sanford,  51  id.  127. 

3.  The  charge  finds  no  support  in  those  oases  which  decide  that 
a  plaintiff  may  recover  even  though  an  accident  contribute  to  th^ 
injury.  All  tiiose  cases  require  that  due  care  be  exercised  at  tha 
very  time  of  the  injury.  HurU  v.  Pownai^  9  V.  411 ;  Clarh  ^. 
Barrington,  41  N.  H.  44 ;  WimUp  v.  Ef^M,  42  id.  197 ;  Shearm* 
&  Redf.  on  Negligence,  §  416. 

4.  The  charge  given^  that  the  accident  happening  outside  the 
limits  of  the  defendants'  road  did  not  prevent  the  plaintiff 's  right 
of  recovery,  'was  wrong.  It  is  found  that  the  defendants  were  not 
responsible  for  the  town  road.  RotoM  v.  GUy  of  LowM,  7  Gray, 
100  ;  Kidd&r  v.  Dunstable,  id  104 ;  Richarda  v.  Bf^ield,  13  id.  344^ 

Graves  aud  B.  W.  Seymour,  contra,  cited  Clark  v.  Barrington, 

41  N.  H.  44 ;  Tucker  v.  Henrieher,  id.  817 ;  WinsMp  v.  Bf^iM, 

42  id.  197 ;  Hunt  v.  Povmal,  9  Vt  411 ;  Kelsoy  v.  Qhver,  15 
id,  708;  Paimor  v.  Andover,  2  Oush.  600;  Manderschidy.  Dubuque, 
(29  Iowa  73),  4  Am.  Bep.  196  ;  Angell  on  Highways,  §§  295,  299  ; 
Bhearm.  &  Bedf.  on  Negligence,  g§  416  and  note,' 41 7. 

MiKOB,  J.*  A  servant  of  the  plaintifl  was  driving  his  horse 
before  a  carriage  on  a  public  highway  in  the  town  of  Norfolk  over 
which  the  defendants  had  no  control,  and  which  was  then  without 
defect.  While  so  driving,  from  some  secret  defect,  and  without 
fault  on  the  part  of  the  plaintiff  or  his  servant,  the  iron  band 
attaching  the  end  of  one  of  the  shafts  to  the  axle  broke,  and  the 
shaft,  with  the  cross  bar,  fell  upon  the  horse's  heels.  The  horse, 
very  much  excited  and  frightened,  at  once  commenced  to  run,  and 
in  a  short  time  the  servant,  in  efforts  to  restrain  him,  was  thrown 
from  the  carriage ;  after  which  the  horse,  with  great  speed  and 
without  control,  ran  from  the  public  highway  upon  private  property 
outside  of  the  limits  of  any  highway,  and  from  thence  upon  the 
defendants'  turnpike,  passing  on  to  the  turnpike  at  a  point  about 
thirty  feet  distant  from  one  of  the  defendants'  bridges,  which  they 
were  bound  to  keep  in  repair.  The  horse,  still  excited  and  with- 
out control,  continued  his  course,  on   the  turnpike  and  on  to 

^Jadce  MiNOB,  of  tlie  Sapetior  Coori,  «t  in  the  oaae  in  the  plaoe  of  Chief 
Juttioa  Sbtmoytr,  who,  having  been  oomsulted  In  the  oaae  when  wt  the  her.  did 
not  tit. 
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the  bridge,  and  hayiiijg  passed  about  twenty  feet  thereon,  was 
injured  by  reason  of  falling  from  the  side  of  the  same  on  account 
of  a  defect  in  the  railing,  which  the  defendants  had  carelessly  and 
KiBgligently  failed  to  keep  in  proper  repair. 

The  plaintiff's  servant  was  thrown  from  the  carriage,  while  on 
the  public  highway,  and  at  a  place  about  eighty  rods  distant  from 
the  turnpike. 

There  is  nothing  in  the  case  showing  that  the  horse  was  yicious 
or  unfitted  to  encounter  the  risks  of  ordinary  public  travel,  nor 
that  the  plaintiff  or  his  servant  was  negligent  in  not  knowing  of 
the  secret  defect  in  the  carriage,  nor  that  there  was  any  negligence 
or  want  of  reasonable  care  on  the  part  of  either,  which  at  all  con- 
tributed to  the  injury.  But  it  does  appear  that  the  defend- 
ants' negligence  in  not  keeping  the  railing  of  their  bridge  in  proper 
repair,  combined  with  an  accident  for  which  neither  party  was 
responsible,  was  the  cause  of  the  injury. 

XJnder  these  circumstances,  who  ought  to  sustain  the  loss,  the 
plaintiff  or  the  defendants  ? 

The  defendants  did  not  seriously  urge  the  secret  defect  as  absolv- 
ing them  from  liability,  and,  as  we  think,  very  properly ;  for  a 
traveler  cannot  be  regarded  as  an  insurer  of  the  strength  of  his 
carriage  and  harness  at  all  times  and  under  all  circumstances.  The 
most  that  can  be  required  of  him  is,  that  he  exercise  ordinary  care 
and  prudence  with  reference  to  them  in  their  purchase  and  use, 
and  in  the  attention  necessarily  to  be  given  to  them  in  order  that 
he  may  pass  safely  over  highways  and  bridges  not  in  a  defective  con- 
dition. In  this  regard  it  appears  that  the  plaintiff  performed  hii 
entire  duty. 

While  essentially  admitting  this,  the  defendants  claim  that  the 
plaintiff,  seeking  to  recover  damages  for  the  injury,  must  show  that 
he  exercised  due  care  to  avoid  it  at  the  very  time  when,  and  the 
place  where,  the  injury  happened ;  and  they  deny  his  right  to 
recover  in  this  case  because  by  accident  he  was,  then  and  there,  pre- 
vented from  exercising  any  care,  and  consequently  contributed  ta 
his  own  injury. 

This  claim  brings  into  consideration  the  question,  whethei  the 
defendants  are  relieved  from  liability  for  an  injury  eaused  by  their 
negligence,  combined  with  an  accident  for  which  no  lesponsibilitrf 
tttaches  to  either  party. 


36  CONNECTICUT, 

Baldwin  ▼.  Tho  Greenwoods  Turnpike  Go. 

The  plamtdfi  performed  no  n^ligent  act,  nor  can  we  see  that  he 
failed  to  do  any  thing  by  the  performance  of  which  the  injury 
might  have  been  avoided ;  he  was  proTidentially  prevented  from 
acting.  This  fallB  &r  short  of  that  contributory  n^Iigence  whioii 
excuses  the  defendants. 

We  may  conjecture  that  if  the  servant  had  remained  with  hit 
horse  and  continued  in  control  of  him,  the  injury  might  have  been 
avoided* 

The  failure  of  a  traveler  to  be  continually  present  with  his  team 
up  to  the  time  and  place  of  injury,  when  that  failure  proceeds 
from  some  cause  entirely  beyond  his  control,  and  not  from  any 
negligence  on  his  part,  ought  not  to  impose  upon  him  the  loss 
from  such  injury,  particularly  when  the  direct  cause  of  the  same 
is  the  negligence  of  some  other  party ;  the  loss  should  be  charged 
upon  the  party  guilty  of  the  first  and  only  n^ligence  with  refer* 
erence  to  the  matter. 

In  our  judgment  the  proper  rule  is  this : — If  the  plaintiff  is  in 
the  exercise  of  ordinary  care  and  prudence,  and  the  injury  is  attrib- 
utable to  the  negligence  of  the  defendants,  combined  with  some 
aocidental  cause,  to  which  the  plaintiff  has  not  negligently  contrib- 
uted, the  defendants  are  liable. 

Nor  will  the  fact  that  the  horse  of  the  plaintiff  was  uncontrolled 
for  some  distance  before  the  injury  change  or  in  any  way  affect  the 
liability  of  the  defendants. 

The  statute  laws  of  our  State  impose  upon  towns  and  corpora- 
tions the  duty  to  keep  their  highways  and  bridges  with  sufficient 
railings  in  suitable  repair.  This  is  a  positive  duty,  and  the  safety 
of  the  traveling  community  requires  that  it  should  be  rigidly 
enforced.  When  they  have  been  almost  criminally  remiss  in  the 
performance  of  this  duty,  and  injuries  happen  from  the  insuffi- 
ciency of  their  bridges  or  highways,  they  ought  not  to  escape  the 
consequences  of  such  injuries  unless  upon  the  plainest  principles  of 
law.  While  we  agree  that  the  defendants  were  not  bound  to  pro- 
vide such  railings  for  their  bridges  as  would  restrain  all  unoon- 
trolled  or  unmanageable  animals  passing  over  the  same,  we  yet  hold 
them  to  their  duty  with  reference  to  sufficient  repairs  and  to  their 
liability  for  injuries  occasioned  'by  want  of  the  same. 

The  questions  arising  in  this  case  have  been  before  the  courts  of 
some  of  our  sister  States,  and  the  weight  of  authority  jeems  to  be 
in  favor  of  the  result  to  which  we  have  come. 
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In  Maine  it  has  been  holden  that  a  town  or  corporation  is  not 
liable  under  circumstances  similar  to  those  of  the  present  case. 

In  Massachusetts  there  have  been  decisions  somewhat  conflicting^ 
but  the  law  seems  now  to  be  settled  that  the  defendants  are  holden« 
except  when  the  team  becomes  unmanageable  outside  of  the  limits 
of  their  highway,  or  from  fright  at  some  object  which  is  not  a 
defect  in  the  same. 

In  Vermont  the  adjudications  lead  logically  to  the  conclusionB 
to    which  we  have  come.     In  ffufU  v.  Pawnal,  9  Vt.   411,  the 
leajmed  Judge  Bbdfibld,  in  giving  the  opinion,  says  : — ''  In  eveiy 
case  of  damage  occurring  on  the  highway,  we  could  suppose  a  state 
»f  circumstances  in  which  the  injury  would  not  have  occurred.    If 
ihe  team  had  not  been  too  young  or  active,  or  too  old,  or  too  head- 
strong, or  the  harness  had  not  been  defective,  or  the  carriage 
-iiBufficient,  no  loss  would  have  intervened.     It  is  to  guard  against 
diese  constantly  recurring  accidents  that  towns  are  required  to 
guard  in  building  highways.     The  traveler  is  not  bound  to  see  to 
t  that  his  carriage  and  harness  are  always  perfect,  and  his  team  of 
tbe  most  manageable  character  and  in  the  most  perfect  training, 
oefore  he  ventures  upon  the  highway.    If  he  could  always  be  sure 
«C  this  he  would  not  require  any  further  guaranty  of  his  safety 
mless  the  road  were  absolutely  impassable.    If  the  plaintiff  is  in 
ttie  exercise  of  ordinary  care  and  prudence,  and  the  injury  is  attrib* 
atable  to  the  insufficiency  of  the  road  comspiring  with  some  acci- 
dental cause,  the  defendants  are  liable. '^ 

The  charge  of  the  judge  in  the  court  below  was  substantiaUy  in 
aooordanoe  with  these  views.    A  new  trial  is  therefore  not  advised. 
In  this  opinion  the  other  judges  concurred. 


Haus  y.  SHXBWOon. 
<io  Conn,  aau 

SsUingand  gaming — rM09&rifofiUA$^d§mimd, 

PWatUraiid  saollier  deposited  monej  wUli  defendant  is  stakeholder  upon  aa 
aalawftal  wager.  Plaintiff,  elaimlng  to  haye  won,  demanded  the  entire 
ieportt  of  defendant ;  bat  defendant  refoeed  to  complj  with  the  demand,  and 
nald  the  monej  to  the  other  party.  In  an  action  bj  plaintiff  to  leoover  the 
smonnt  deposited  bj  him,  hM  (Park,  J.,  dissenting),  that  plaintiff's  right 
was  not  defeated  bj  the  fkct  that  his  demand  oorered  the  whole  amount  of 
•he  stake,  and  was  made  In  affinnanoe  of  the  wager. 
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ASSUMPSIT  for  money  receiyed  by  defendant  to  the  plaintiff  'o 
use.  Plea»  that  defendant  had  held  the  money  as  a  stake- 
holder npon  a  wager  on  a  race  between  plaintiff's  horse  and  the 
horse  of  one  Howe ;  that  both  parties  claiming  to  haye  won,  it  was 
submitted  to  an  arbitrator,  who  awarded  in  faror  of  Howe;  and  that 
thereupon  defendant  paid  over  the  money  to  Howe,  before  plain- 
tiff had  repented  or  sought  to  escape  from  his  bet,  or  had  given 
notice  or  made  demand  for  the  money.  Each  party  to  the  wager 
had  deposited  with  defendant  the  sum  of  $250,  and  it  was  for  this 
sum  that  plaintiff  brought  suit.  The  evidence  showed  that  the 
winning  of  the  wager  was  in  dispute  —  both  parties  claiming  it ; 
that  plfintiff  had  demanded  the  whole  $500  of  defendant  on  several 
occasions,  but  had  never  demanded  the  amount  of  his  deposit,  nor 
given  notice  that  he  repented  of  his  bet  or  rescinded  the  wager. 
The  defendant  paid  the  $500  to  Howe  before  suit  was  brought 
The  court  charged,  on  the  question  of  notioe,  as  follows  : 

1.  That  an  actual  payment  by  the  stakeholder  is  valid,  if  made 
to  the  winner  before  notice. 

2.  That  a  notice  not  to  pay  operates  as  a  countermand  of  the 
authority  implied  by  the  original  deposit,  and  renders  a  subsequent 
payment  wrongful  as  against  the  party  by  whom  the  notice  is  given. 
That  the  position  of  the  stakeholder  is  l^at  of  agent  or  bailee,  who 
will  be  liable  generally  if  he  attempts  to  carry  out  a  transaction 
which  is  void  as  a  contract  and  has  been  revoked  as  an  authority. 

3.  That  if  demand  is  made  by  a  depositor  of  the  stakes  as  a  win- 
ner, and  of  all  the  stakes,  with  no  repudiation  or  revocation  of  the 
stakeholder's  authority  as  a  stakeholder,  he  lias  no  remedy,  if  pay- 
ment is  made  to  the  other  party  in  good  faith  by  the  stakeholder. 
That  if  a  party  to  a  wager  all  the  while  assumes  that  the  wager  is 
still  a  wager,  and  confirms  the  authority  of  the  stakeholder,  and 
merely  claims  that  he  has  won  and  is  entitled  to  the  stakes  as  a 
winner,  that  is  not  a  revocation  in  law.  But  if,  in  addition  to 
demanding  all  the  money,  the  depositor  or  wagerer  expressly  for- 
bids the  payment  to  the  other  party  of  the  money,  and  threatens 
to  sue  the  stakeholder  if  he  pays  the  other  party,  and  the  payment 
is  made  after  he  is  so  forbidden  and  threatened,  the  stakeholder  ia 
liable,  unless  from  other  facts  the  jury  find  the  revocation  at 
authority  waived  or  repudiated,  and  consent  to  pay  over  given* 

The  jury  having  returned  a  verdict  for  the  plaintiff,  the  dcf?nd 
ant  moved  for  a  new  trial  for  error  in  the  charge  of  the  court  anv 
in  tlie  refusal  to  charge  as  requested. 


OCTOBEE  TERM,  1873.  39 

HaloT.  Sherwood. 

Sanfard,  in  support  of  motion,  cited  Good  v.  EUiotty  3  T.  B. 
693;  Bunn  v.  Rikery  4  Johns.  426;  Yates  y.  Foot,  12  id.  1 ; 
Morgan  v.  Chroff,  5  Denio,  364 ;  Like  y.  Thompson,  9  Barb.  315. 

O.  Stoddard  and  HaUy  contra^  cited  Wheeler  t.  Spencer,  15  Oonn. 
28 ;  HasUkw  y.  Jackson,  8  Bam.  &  Oress.  221 ;  2  Smith's  Lead. 
Cas.  (H.  &  W.  ed.)  345. 

FosTEBy  J.  The  courts  of  this  State  haye  yery  seldom  been  called 
on  to  enforce  claims  of  parties  directly  or  remotely  connected  with 
wagering  contracts.  Such  contracts  are  considered  contrary  to  the 
principles  of  morality  and  against  sound  policy.  Perhaps  the  only 
ease  to  be  found  in  our  i-eports  on  this  subject  is  that  of  V/hceter  y. 
Spencer,  15  Conn.  28.  There,  as  here,  the  plaintiff  sought  to 
recoyer  from  the  defendant  an  amount  of  money  deposited  with  him 
as  a  stakeholder.  Judge  Hinmav,  who  gaye  the  opinion  of  the 
court,  after  considering  the  questions  inyolyed,  came  to  the  follow- 
ing conclusion  (p.  32) :  '^  The  doctrine  to  be  extracted  from  all  the 
cases  is  this  :  that  money  receiyed  by  a  third  person,  not  a  party 
to  an  illegal  transaction,  may  be  recoyered  back  before  it  is  paid 
oyer,  as  money  had  and  receiyed  to  the  plaintiff 's  use  ;  and  that 
where  an  illegal  wager  has  been  laid,  either  party  may  notify  the 
acakeholder  not  to  pay  it  oyer  to  the  winner,  and  recoyer  back  the 
amount  of  his  stake,  and  it  is  wholly  immaterial  whether  the  eyent 
npon  which  the  money  was  staked  has  or  has  not  happened,  when 
the  party  chooses  to  recall  it." 

In  the  present  case  each  party  claimed  that  he  had  won  the  wager^ 
a  bet  on  a  horse  race,  and  each  party  claimed  that  the  stakeholder 
should  pay  oyer  to  him  the  full  amount  deposited  in  his  hands. 
The  plaintiff  made  such  demand  of  the  stakeholder,  and  forbade 
his  paying  oyer  the  money  to  the  other  party,  while  he  still 
retained  it  in  possession.  Preyiously  to  bringing  the  suit  the 
defendant  had  paid  oyer  the  money  to  the  other  claimant,  taking 
from  him  a  bond  of  indemnity. 

The  instruction  giyen  by  the  court  below  as  to  the  law  on  these 
facts  we  think  was  correct.  The  point  here  insisted  oh  by  the 
defendant  is,  that  though  the  plaintiA  forbade  the  defendant  from 
paying  oyer  the  money,  and  ayowed  his  purpose  to  bring  a  suit  to 
recoyer  it  should  such  payment  be  made,  still  he  demanded  of  the 
defendant  the  payment  of  the  whole  sum  deposited  with  him.  This 
precise  question,  it  is  true,  did  not  arise  in  the  case  of  WJieehr  t. 
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Spmcer  but  the  principle  reeognixed  in  that  oase,  we  ihink^  decides  it. 
Forbidding  the  stakeholder  to  pay  over  the  money,  while  it  was  still 
in  his  hands,  terminated  and  revoked  bis  prenoos  authority  to  do  so. 
That  the  plaintiff  demanded  a  greater  som  than  he  had  deposited, 
we  think  is  not  a  reason  why  he  should  not  be  entitled  to  the  sum 
he  actually  did  deposit.  Iq  the  case  of  HcuieUm  t.  Jackmm,  8 
Bam.  ft  Oress.  221  (15  B.  0.  L.  204),  Batlbt,  J.,  says  :  ''  It  has 
been  urged  that  the  money  had  been  paid  over  before  the  action  was 
brought,  and  the  plaintiff  had  done  no  act  to  rescind  the  wager, 
nor  had  even  intimated  that  he  claimed  his  own  money,  and  that 
only.  But  if  a  stakeholder  pays  over  money  without  authority  from 
the  party,  and  in  opposition  to  his  desire,  he  does  so  at  his  own  periL 

*  *  *  And  the  defendant,  having  paid  over  the  whole,  after 
the  plaintiff 's  prohibition,  which  was  valid  as  to  a  moiety  of  the 
stakes,  paid  over  that  moiety  wrongfully,  and  is  liable  to  refund  it 
to  the  present  plaintiff."  This  case  is  quoted  as  an  authority  by 
this  court  in  the  case  of  Wheeler  v.  Spencer, 

Some  other  questions  appear  upon  this  record^  but  they  are  rather 
questions  of  fact  than  of  law.  We  perceive  no  question  of  law,  on 
which  the  court  was  requested  to  charge,  where  the  charge  was 
erroneous.  As  the  matter  stands,  each  party  will  have  the  money 
originally  deposited  by  him  in  the  hands  of  the  stakeholder,  less 
the  amount  of  fees  and  expenses  to  which  he  has  been  subjected* 
Should  betting,  and  all  other  forms  of  gambling,  always  prove 
unprofitable,  as  they  are  always  immoral,  it  would  be  no  cause  of 
regret. 

A  new  trial  is  not  advised. 


In  this  opinion  the  other  judges  ooncnrred,  ezoept  Park,  J., 
who  dissented. 


OUBSIBBT.  LoOffWOOD. 

BOUandwiUt'^uhcU  ooTistUuieiapromUtorfnaCe-^dtieUlL 

L  writing  in  these  words,  "  Dae  C.  D.  seventeen  dollars  value  TOoeived,  A.  d.,** 
hM  (Foster  and  Phelps,  J  J.,  dissenting),  not  to  be  a  "  promissory  note  not 
negotiable/'  within  the  statute  limiting  the  time  of  suing  on  sndi  instru- 
ments 
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ASSUMPSIT  upon  a  written  instrament  described  as  a  note. 
Plea,  the  statute  of  limitation.     The  opinion  states  the  case. 
The  defendant  had  a  judgment  and  plaintiff  mored  for  a  new  trial. 

Thompson,  in  support  of  motion.  1.  There  is  no  variance.  The 
writing  imports  a  ^^  promise  to  pay ''  and  it  is  set  forth  according  to 
its  legal  effect  Sinith  y.  Allen,  5  Day,  337;  Edwards  on  Bills,  131 ; 
1  Am.  Lead.  Gas.  (5th  ed.)  383.  The  acknowledgment  of  indebted- 
ness implies  a  promise  to  pay,  and  constitutes  it  a  promissory  note. 
Oummings  v.  Freeman,  2  Humph.  143 ;  Marrigan  y.  Pctge,  4  id. 
247 ;  Fleming  y.  Surge,  6  Ala.  373 ;  Brenzer  y.  WigJUtnan,  7  Watts 
&  Sorg.  264 ;  Brewer  y.  Brewer^  6  (Ja.  588 ;  Lowe  v.  Murphy,  9 
id.  341 ;  Johnsan Y.Johnson,  Minor  (Ala.),  263  ;  Harrow  y.  Dugan, 
6  Dana,  341;  Kilgore  y,  Bulhley,  11  Conn.  383.  If  the  instra- 
ment is  a  '*  note  not  negotiable,"  it  is  not  barred  by  the  statute  of 
limitations,  such  notes  running  seventeen  years. 

2.  But  if  within  the  statute  which  limits  it  to  six  years,  yet  it  is 
taken  out  of  the  statute  by  the  acknowledgments  of  the  debt  made 
by  the  defendant  within  six  years  preceding  the  bringing  of  the 
suit  He  admitted  that  it  was  justly  due  when  he  said,  ''  I  will 
give  you  a  ton  of  coal  for  it"  He  afterward  went  to  settle  it, 
asked  for  the  note,  and  not  until  directed  to  settle  with  the  agent 
did  he  say  that  it  was  outlawed,  and  even  in  declaring  it  to  be 
outlawed  he  does  not  say  that  he  shall  refuse  to  pay  it  on  that 
account.  Lord  v.  Harvey,  3  Conn.  372  ;  DeForest  v.  Hunt,  8  id* 
184 ;  Austin  v.  Bostwick,  9  id.  501 ;  Lee  v.  Wyse,  35  id.  384 

Lockwood,  contra,  1.  A  note  must  contain  a  legal  promise  for  the 
certain  payment  of  a  certain  sum.  1  Parsons  on  Notes  ft  Bills,  28, 
24  ;  Story  on  Prom.  Notes,  §  14 ;  Bouvier's  Law  Diet,  Due  Bill, 
Promissory  Note,  and  /.  0.  U,  An  acknowledgment  of  a  debt  is  not 
a  promissory  note.  1  Parsons  on  Notes  ft  Bills,  25 ;  Byles  on  Bills, 
1 1,  28 ;  Smith  v.  Allen,  5  Day,  340 ;  Beeehing  v.  Westtn-ook,  8  Mees. 
ft  Wels.  412;  Melanotte  v.  Teasdale,  13  id.  216 ;  Bowles  v.  Lambert, 
54  ni.  237.  The  note  must  contain  and  must  express  the  promise 
of  the  debtoi  to  pay  the  money.    1  Parsons  on  Notes  ft  Bills,  25. 

2.  The  statute  of  limitations  applies.  Our  courts  have  never 
adopted  the  expedient,  which  has  prevailed  to  some  extent  in  other 
States,  of  taking  cases  out  of  the  statute  upon  some  doubtful  or 
equivocal  acknowledgment,  but  have  always  held   that  the  part}* 
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mnit  have  intended  to  relinquish  its  protection,  or  that  its  provisions 
must  be  applied.  Harf%  Appeal  from  ProhaUy  32  Oonn.  539.'  An 
admisnon  that  the  note  was  unpaid,  aooompanied  by  a  claim  that 
it  was  '^  outlawed,"  is  not  sufficient  to  remove  the  bar  of  the  stat- 
ute. Bafiford  v.  (Harlc^  29  Oonn.  460.  An  ofFer  to  pay  a  certain 
sum  in  satisfaction  of  a  larger  one  will  not  remove  the  bar  of  the 
statute,  even  as  it  regards  the  sum  actually  ofFered,  unless  the  offer 
is  accepted  when  made.  BM  v.  Morrison,  1  Peters,  351 ;  8mUh  v. 
Basiman,  3  Cush.  355 ;  Mumfordr.  Frooman,  8  Mete.  432  ;  Brush 
V.  Barnard,  8  Johns.  407  ;  McLeOan  v.  Alise,  5  Shepley,  184 ;  1 
Smith's  Lead.  Cas.  (H.  ft  W.  Notes),  part  2d,  p.  876. 

Seymoitb,  0.  J.  The  first  question  in  this  case  is  whether  the 
writing  sued  upon  is  a  promissory  note  within  the  meaning  of  those 
words  in  the  statute  of  limitations.  The  statute  is  as  follows : 
**  No  action  shall  be  brought  on  any  bond  or  writing  obligatory,, 
contract  under  seal,  or  promissory  note  not  negotiable,  but  within 
seventeen  years  next  after  an  action  shall  accrue."  The  instrument 
sued  upon  is  as  follows  : 

*  *  Bridgeport,  January  22d,  1863. 
**  $17.14.     Due  Currier  ft  Barker  seventeen  dollars  and  fourteen 
cents,  value  received.  Frbdbbick  Lockwood." 

Promissory  notes  not  negotiable  are  by  the  statute  above  recited 
put  upon  the  footing  of  specialties  in  regard  to  the  period  of  limi- 
tation, and  for  most  other  purposes  such  notes  have  been  regarded 
as  specialties  in  Connecticut.  The  instrument,  however,  to  which 
this  disMnction  has  been  attached  is  the  simple  express  promise  to 
pay  money  in  the  stereotyped  form  familiar  to  all.  The  writing 
given  in  evidence  in  this  case  is  a  due  bill  and  nothing  more. 
Such  acknowledgments  of  debt  are  common  and  pass  under  the 
name  of  due  bills.  They  are  informal  memoranda,  sometimes  here 
as  in  England  in  the  form  "  I.  0.  U."  They  are  not  the  promis* 
sory  notes  which  are  classed  with  specialties  in  the  statute  of  limi- 
tations. The  law  implies  indeed  a  promise  to  pay  from  such 
acknowledgments,  but  the  promise  is  simply  implied  and  not 
express.  It  is  well  said  by  Smith,  J.,  in  Smith  v.  Alhn,  5  Day,. 
337,  ^^  Where  a  writing  contains  nothing  more  than  a  bare 
acknowledgment  of  a  debt,  it  does  not  in  legal  construction  import 
an  express  promise  to  pay;  but  where  a  writing  imports  not  onlj 


OCTOBEK  TEEM,  1873.  43 

Cnnittr  ▼.  Lockwood. 

the  acknowledgment  of  a  debt  but  an  agreement  to  pay  it,  this 
ftmonnts  to  an  express  contract. " 

In  that  case  the  words  ''on  demand ''  were  held  to  import  and 
to  be  an  express  promise  to  pay.  That  case  adopts  the  correct 
principle,  namely,  that  to  constitate  a  promissory  note  there  mnst 
be  an  express  as  contra-distinguished  from  an  implied  promise. 
The  words  ''on  demand'*  are  here  wanting.  The  words  "Talne 
received/'  which  are  in  the  writing  signed  by  the  defendant,  cannot 
be  regarded  as  equivalent  to  the  words  "  on  demand."  The  case  ot 
Smith  V.  Allen  went  to  the  extreme  limit  in  holding  the  writing 
there  given  to  be  a  promissory  note,  and  we  do  not  feel  at  liberty 
to  go  further  in  that  direction  than  the  court  then  went. 

The  writing  then  not  being  a  promissory  note,  the  plaintiflTa 
action  is  barred  by  the  six  years  clause  of  the  statute,  unless  revived 
by  a  new  promise  to  pay. 

The  offer  of  the  defendant  to  give  a  ton  of  coal  for  the  note  waft 
not  accepted.  It  was  a  mere  offer  of  compromise,  and  clearly  no 
acknowledgment  to  take  the  case  out  of  the  statute. 

The  other  conversation  between  the  parties,  recited  in  the 
motion,  taken  together  as  one  transaction,  was  held  by  the  Oourt 
of  Common  Pleas  not  to  be  sufficient  evidence  of  a  new  promise. 
The  result  of  the  interview  was  a  refusal  to  pay.  The  opening  of 
the  conversation  on  the  part  of  the  defendant  would  seem  to  admit 
the  justice  of  the  plaintiff's  demand.  The  expression  of  a  wish 
"  to  settle  the  note  "  would  seem  to  imply  that  it  was  justly  due; 
but  the  word  "settle"  is  somewhat  equivocal,  and  taking  the 
whole  interview  together,  we  think  the  Gourt  of  Common  Pleas 
made  no  mistake  in  law  in  deciding  as  it  did. 

A  new  trial  i$  not  advieecL 

In  this  opinion  Park  and  Oabpektbb,  JJ.,  concurred. 

F08TBB9  J.,  delivered  a  dissenting  opinion  (with  which  Fhxlfs^ 
J.,  concurred),  which  we  give  in  the  note. 


FoersB,  J.  That  the  paper  before  us  is  more  ooneotly  desoribed  m  a  dot 
blU  than  aa  a  prominaoTy  note  is  onqaestionable.  That  It  would  be  reKArded 
among  business  men.  in  the  daily  transaotions  of  Ufe,  as  oonferring  the  same 
lights,  and  Imposing  the  same  liabilities,  as  a  promissoiy  note,  soems  to  me 
equally  anqaestionable.  It  was  so  regarded  by  the  parties  t(i  It;  it  was  so 
treated  and  so  spoken  of  whenever  it  woa  alluded  to.    Th'm  id  manifRet  from 
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(he  record ;  ^'  The  defeudaot  came  into  the  store  of  lald  Barker  (one  of  the 
plalntiflb),  and  said  to  him,  'Have  70a  that  note?'  or,  *  Where  is  that  note ' 
and  that  he  *  wished  to  settle  it.*  Barker  told  him  'the  note  was  in  Mr. 
Stevens'  hands,  etc.* "  Any  writing  importing  a  debt,  and  an  obligation  to 
pay  it,  especially  if  it  contains  the  words  "for  Talue  received,"  is,  in  the 
popular  judgment,  a  note.  This  instrument  is  dearly  of  that  ciiaraoter.  It 
was  clearly  the  Intent  of  the  parties  so  to  make  it,  and  it  is  evident  tliat  thej 
supposed  they  had  so  made  it.  To  hold  otherwise  would  seem  to  be  contraxj 
to  the  understanding  and  intent  of  the  partiea. 

But  it  is  claimed  that  this  instrument  is  not,  in  law,  a  promissory  note,  and 
that  the  legislature.  In  itassing  the  statutes  of  limitation,  could  never  liave 
intended  to  put  such  contracts  on  a  footing  with  specialties. 

Now  if  we  examine  the  various  works  on  bills  of  exchange  and  promiasoiy 
notes,  we  do  not  find  tliat  the  learned  authors  of  those  treatises  agree  upon 
any  exact  and  precise  definition  of  a  promissory  note.  Chitty,  Bayley,  Bylee, 
Story  and  Parsons,  however,  all  agree  that  no  particular  words  are  necessary 
to  make  a  bill  or  note.  '*  It  is  sufficient  if  a  note  amount  to  an  absolute 
promise  to  pay  money."  Ohltty  on  BUls,  428.  Chancellor  Kxnt,  following 
substantially  Mr.  Justice  BATiiBT,  says,  **  A  note  is  a  written  promise,  by  one 
person  to  another,  for  the  payment  of  money,  at  a  specified  time,  and  at  all 
events."  3  Com.  74.  Judge  Pabsohs  says,  ^*A  promissory  note  is.  In  its 
simplest  form,  only  a  written  promise."    1  Parsons  on  Notes  &  Bills,  14. 

These  definitions  imply  that  a  note  must  contain  an  express  promise  to  pay. 
And  Mr.  Justice  Stodt  says :  **  But  it  seems  that  to  constitute  a  good  promis- 
sory note  there  must  be  an  express  promise  upon  the  face  of  the  instrument 
to  pay  the  money ;  for  a  mere  promise  implied  by  law,  founded  upon  an 
acknowledged  indebtment,  will  not  be  sufficient."  Story  on  Prom.  Notes,  14. 
Courts  of  the  highest  authority,  however,  both  in  EIngland  and  in  this  countiy, 
hold  otherwise ;  nor  are  all  the  text-writers  so  to  be  understood.  "  No  precise 
words  of  contract  are  necessary  in  a  promissory  note,  provided  they  amount* 
in  legal  eflPect,  to  a  promise  to  pay."  Byles  on  Bills,  8.  *'It  is  settled  that  a 
note  need  not  contain  the  words  *  promise  to  pay,*  if  there  are  other  words  of 
equivalent  import."  1  Parsons  on  Notes  &  Bills,  24.  What  words  are  of 
*'  equivalent  Import,'*  and  are  sufficient  to  raise  a  promise  to  pay,  has  oco»- 
sioued  much  discussion.  '*  The  distinction  between  the  cases  on  this  point," 
says  Mr.  Justice  Stort,  in  a  note  on  the  section  above  quoted,  **  is  extremely 
nice,  not  to  say  sometimes  very  unsatisfactory."  As  long  ago  as  1795,  Chief 
.Justice  Etre,  sitting  at  Nisi  Prius,  held  an  **1.  O.  U.  eight  guineas,*'  to  be 
merely  an  acknowledgment  of  a  debt,  and  neither  a  promissory  note,  nor  a 
receipt.  Fiaher  v.  Iresi<e,  1  Esp.  426.  In  1800,  in  the  case  of  Oiiy  t.  JSFdrrte, 
reported  in  Chitty  on  Bills,  526,  Lord  Eu>ON,  whose  authority  is  certainly  not 
inferior  to  that  of  Chief  Justice  Etbk,  held  a  similar  paper  to  be  a  promissofj 
note,  and  ruled  it  out  when  olfered  in  evidence,  because  it  had  not  a  stamp. 
'*!  owe  my  father  £470.  Jas.  Israel:**— This  paper  was  offisred  in  evidenot 
before  Lord  Eu^BrooROUGH,  and  he  said :  "I  entertain  some  doubts  whether 
this  paper  ought  not  to  have  been  stamped  as  a  promissory  note,  but  on  the 
authority  of  fYaher  v.  LesUe,  1  Esp.  425, 1  will  receive  It  in  evidence,  though 
unstamped."  Israel  v.  Israel,  1  Camp.  489;  ChUdevB  v.  BaulnoiM^  Dow.  Bk  Jiy. 
Nisi  Prius  Cases,  8,  decided  by  Chief  Justice  Abbot,  is  to  the  same  effect.  See 
also  TompMi^  v.  AAby,  6  Bam.  &  Cress.  541;  9  Dow.  &  Ry.  548;  S.  C  1  Meea. 
ft  Wels.  d2.  If  a  time  be  named  for  payment,  these  instruments  are  diffsr- 
ently  oonstrued.    In  Brooks  v.  Elkins,  2  Mees.  &  Wels.  74,  "I.  O.  U.  £20,  to 
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be  paid  on  the  22d  imt..'*  was  held  to  be  either  a  promiMoiy  note,  or  an  agree- 
ment for  the  payment  of  £10  and  npwarda,  and  in  either  oaae  required  a  atamik 
**I.  O.  U.  £86,  to  be  paid  Maj  5th,*'  was  held  to  be  a  good  promissoiy  note. 
WiMithman  ▼.  JTIeee,  1  Car.  Bt  Eirw.  86. 

The  eases  are  nnmeroos  where  an  instmment  has  been  held  to  be  a  good  note 
without  an  express  promise  to  pay.  "  I  do  aohnowledge  myself  to  be  indebted 
to  A.  in  £  ,  to  be  paid  on  demand  for  value  reoeived.'*  On  demurrer  to  tlie 
deolaration,  the  court,  after  solemn  argument,  held  that  this  was  a  good  note 
within  the  statute.  Catbome  y.  JDutton,  1  Selwyn*s  Nisi  Prius,  880.  In  the  case 
of  Morria  y.  Xee,  the  words  were,  *'  I  promise  to  be  aooountable  to  J.  S.,  or 
order,  for  £60,  value  received  by  me,"  and  it  was  held  a  good  promissory  note. 
The  court  say  th^  "  will  take  the  word  acoountoUe  as  much  as  if  it  had  been 
pay.*'  They  also  notice  the  words  wOue  received,  Fobctsoub,  J.,  said* ''  This 
Is  a  debt,  being  for  value  received,  and  not  said  on  account."  8  Mod.  80:  1 
Strange,  628;  8.  C,  i  Ld.  Raym.  1866. 

Turning  to  the  American  cases,  we  find  in  our  own  oourt  the  case  of  Smith  ▼« 
AUerij  6  Day,  387.  This  was  brought  on  a  paper  in  these  words :  "  Due  John 
Allen  184.81,  on  demand."  The  declaration  counted  on  a  promiisoiy  note,  and 
alleged  a  promise  to  pay  in  the  usual  form,  setting  out  the  note  in  the  dedara- 
tiou.  The  defendants  demuzred,  and  the  Superior  Court  held  the  deolaration 
sufficient.  On  writ  of  error  brought,  the  Court  of  Srrors  sustained  the 
decision. 

Here  was  manifestly  no  express  promise  to  pay ;  but  the  court  held  that  there 
was  one  implied,  and  so  susUdned  the  dabn  of  the  plaintiff.  The  diiltar- 
ence  between  this  and  the  case  at  bar  is  very  slight.  This  contains  the 
words  "  on  demand,"  that  at  bar  the  words  "  value  received."  The  one  by  its 
terms  is  due  on  demand,  and  the  promise  to  pay  is,  therefore,  implied  by  law ; 
the  other  is,  in  legal  effect,  due  on  demand,  and  it  is  difficult  to  see  a  good 
reason  why  the  law  does  not  as  readily  imply  a  promise  to  pay  such  a  debt,  as  one 
due  on  demand  by  its  own  terms.  Besides,  a  valuable  0  onsideratiou  is  expressed 
in  the  case  at  bar  by  the  words  **  value  received^"  while  none  is  expressed  in 
the  case  of  Smith  v.  AUen,  Since  the  case  of  Edgerton  v.  Edgerion^  8  Conn.  6, 
and  the  case  of  Bristol  v.  Wamerj  19  id.  7.  it  is  quite  clear  that,  by  the  law  of 
this  State,  a  promissory  note,  not  negotiable,  and  not  purporting  on  its  face  to 
be  for  value  received,  does  not  imply  a  consideration.  Smith  v.  AUen  and  the 
ease  at  bar  are  alike  in  omitting  the  words  *'  or  order,"  and  **  or  bearer,"  and 
so  are  alike  non-negotiable.  Such  notes,  however,  are  regarded  as  within  the 
statute  of  8  and4  Anne.    Smith  v.  KendaUj  6T.  R.  123. 

Passing  from  this  decision  in  our  own  court  to  the  courts  of  New  York, 
where  we  are  accustomed  to  find  questions  of  mercantile  and  commercial  law 
as  ably  discussed  and  as  intelligently  decided  as  in  any  of  our  sister  States,  we 
find  the  case  of  RueeeU  v.  Whipple,  2  Cow.  636.  The  suit  was  on  this  paper; 
''Due  S.,  or  bearer,  $10."  This  differs  from  the  case  at  bar  in  adding  the 
words  **or  t>earer,"  and  omits  the  words  "  value  received."  The  court  said  it 
was  a  promissory  note,  and  that  the  case  was  too  plain  for  argument. 

In  Kinibaa  v.  HuntinaUm,  10  Wend.  676,  this  paper,  "  Due  R.  1826,  payable  on 
demand,"  was  held  admissible  in  evidence  as  a  promissory  note.  Judge  Nelson 
says:  ^The  aclcnowiedgment  of  indebtedness,  on  its  face,  impUes  a  promise  to 
pay  the  plaintiflb,  and  the  payment  by  its  terms  Lb  to  lie  in  money  absolutely, 
on  demand." 

1 11  Luqueer  v.  Prosser,  1  Hill,  260,  Judge  Cowan  says :  "  If  there  be  In  legal 
effect  an  absolute  promise  that  money  shall  be  paid,  all  the  rest  is  a  dlsputs 
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alxmt  woida.    *    *   *    The  whole  inqolxy  Is,  does  the  paper  import  an 

ment  that  money  shall  be  paid,  abeolatelj  7  If  it  do,  no  matter  hgr  what  woida. 

It  U a  good  note.*' 

lnSa6k€U  ▼.  £!pefioer,»  Barb.]M,thla  paper,  '*Dae  &  or  bearer, mO»  for 
Talae  reoelred  with  Interest,"  the  oonrt  say  *'  is  a  good  tiromlssoiy  note,  and  if 
It  speolfles  no  time  of  payment,  it  Is,  in  legal  eOset,  payable  immediately,  and 
without  graoe.*' 

In  FrankUn  t.  Iforch,  6  N.  H.  86A,  the  Snpreme  Goort  of  New  Hampahira 
held  this  paper, "  Good  to  R.  C.  or  order,  for  $80,  borrowed  money,"  to  bea  good 
promissory  note. 

In  addition  to  the  oases  aboTs  cited,  the  following  are  veiy  strong  anthois 
ities  to  sustain  the  olalm  that  this  is  a  promissory  note.  Oummimgt  ▼•  JVesinan» 
2  Hamph.  148;  Barrouf  t.  Duatuh  6  Dana,  841;  FUmfngr.  Bwrge^  6  Ala.  AS; 
Finney  ▼.  ShMey,  7  Mo.  4:1;  McOtntan  ▼.  West,  Id.  600;  Lome  t.  Murphy^  • 
Oa.  888.  In  Johneonv.  Johnmmt  1  Ala. 268,  the  oonrt  say:  **The  aeknowledi^ 
ment  of  a  debt,  due  for  a  valuable  consideration,  eleariy  Implies  a  promise  to 
pay  it  on  request." 

The  record  discloses  the  fact  that  the  p^Mr  before  us  was  given  for  tlie  pniv 
ohase  of  clothing,  and  that  the  price  of  it  has  never  been  paid.  Our  statnte  of 
limitation  bars  all  right  of  action  upon  It,  unless  it  is  recogniied  as  a  promlssMy 
note.  So  to  recogoise  It  will  in  my  opinion  do  much  less  violence  to  law  than 
will  be  done  to  Justice  If  we  permit  this  defendant  thus  to  esof^^  the  payment 
of  an  honest  debt  for  the  necessaries  of  life. 

I  would  admit  the  paper  offnred  In  evidence  In  support  of  thaflnt  aowthl 
the  declaration. 

In  this  opinion  PHnupa»  J.,  eononrred. 


Maihbbt.  Ohapmax 

mOoem.9m 
SmAore-^righiio 


Bmwesd  enrt  npoa  tiM  shore  betireen  high  and  low-water  maik  Mo^ga  to 
the  pmbUe^and  may  be  lawfully  appropriated  by  any  peraott.  (A«fM6i»|i.51). 

TRESPASS  for  taking  and  oarrying  away  a  qoantity  of  sea-weed 
which  had  been  thrown  by  the  action  of  the  aea  upon  the 
shore  of  Jnpiter  Point,  below  high-water  mark.  So  far  as  material 
to  the  principal  point  in  the  case,  the  opinion  contttna  the  fiMrti. 

Lippitt  and  HdUey^  for  plaintifts. 

Brandegee  and  Walkr,  for  defendants 
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Sbtmoub,  G.  J.  The  fint  count  of  the  plain  tiffB^  deolaration  ie 
in  treapass  for  the  taking  and  oonrerting  to  his  own  nse  by  the 
defendant  of  large  quantities  of  sea-weed  alleged  to  be  the  proper 
goods  and  estate  of  the  plaintiffB.  This  sea-weed  was  oast  upon  the 
shore  adjoining  the  defendant's  land,  and  was  there,  below  high- 
water  mark,  taken  by  the  defendant  and  converted  to  his  own  use. 
The  Court  of  Common  Pleas,  against  the  request  of  the  plaintifFs, 
instructed  the  jury,  in  substance,  that  sea-weed  cast  and  left  upon 
the  shore  (that  is,  between  ordinary  high  and  low-water  mark) 
frima  facie  belongs  to  the  public  and  may  lawfully  be  appropriated 
by  the  first  occupanL 

To  this  charge  the  plaintiffig  objeot,  and  the  principal  question  in 
the  case  arises  upon  this  objection. 

A  different  question  arises  under  the  second  county  which  will 
be  considered  in  its  proper  place. 

It  is  conceded  that  by  the  settled  law  of  Connecticut  the  title  of 
a  riparian  proprietor  terminates  at  ordinary  high-water  mark.  It 
is  also  conceded  that  though  his  title  in  fee  thus  terminates,  yet 
he  has  certain  pririleges  in  the  adjoining  waters. 

Among  the  most  important  of  these  privileges  are:  (1.)  That 
of  access  to  the  deep  sea ;  (2.)  The  right  to  extend  his  lands  into 
the  water  by  means  of  wharves,  subject  to  the  qualification  that  he 
thereby  does  no  injury  to  the  free  navigation  of  the  water  by  the 
public;  (3.)  The  right  by  accretion  to  whatever  lands  by  natural 
ot  artificial  means  are  reclaimed  from  the  sea,  subject,  however,  to 
certain  qualifications  not  necessary  here  to  be  mentioned. 

The  plaintiffs  claim  that  among  the  privileges  of  the  riparian 
proprietor  is  also  that  of  the  exclusive  right  to  the  sea-weed  which 
is  cast  upon  the  shore  and  left  there  by  the  receding  tide. 

In  respect  to  the  weed  cast  by  extraordinary  fioods  upon  the  land 
ot  the  proprietor  and  there  left  above  ordinary  high-water  mark, 
the  law  of  this  State  is  settled,  in  conformity  with  what  we  under- 
stand to  be  the  common  law  of  England.  The  owner  of  the  soil 
has  it  raiione  soli.  No  other  person  can  then  take  it  without  a  tres- 
pass upon  the  owner's  land,  and  as  owner  of  the  land  he  is  deemed 
to  be  constructively  the  first  occupant. 

But  below  high-water  mark  the  soil  does  not  belong  to  the  owner 
of  the  upland.  The  sea-weed  in  dispute  was  not  taken  from  the 
plaintiffs'  land,  and  their  title,  if  they  have  a  title,  is  not  ratiofu 
tcK.    No  trespass  on  the  plaintiffs'  land  was  commHted  by  the 
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defendant  in  taking  the  weed,  for  the  taking  of  which  recovery  is 
sought  in  this  court 

Upon  what  ground  then  can  the  plaintiffs  sustain  the  title  which 
they  claim  to  the  weed  ?  While  it  was  floating  on  the  tide  it  was 
pfiblici  juris.  Whj,  when  it  is  left  on  the  shore  by  the  receding 
tide,  should  it  become  their  property  ? 

In  Massachusetts  and  Maine,  by  virtue  of  the  Colonial  Ordinance 
of  1641,  the  individual  title  of  proprietors  adjoining  navigable 
water  extends  to  low-water  mark.  Sea-weed  left  by  the  receding 
tides  being  then  on  private  property,  the  owner  of  the  soil  has  title 
raiione  soli  not  only  to  sea-weed  but  to  other  articles  cast  upon  and 
left  on  the  shore.  Thus  in  Barker  v.  Bates^  13  Pick«  255,  a  stick 
of  timber  was  thrown  up  and  had  lodged  on  the  shore  within  the 
old  colony  of  Plymouth.  -  The  question  is  largely  discussed  by 
Shaw,  0.  J.,  whether  the  ordinance  of  1641  extends  to  the  colony 
of  Plymouth.  That  being  settled,  the  learned  judge  proceeds  to 
say  :  ''  Considering  it  as  thus  established  that  the  place  upon  which 
this  timber  was  thrown  and  had  lodged  was  the  soil  and  freehold  of 
the  plaintiff,  the  defendants  cannot  justify  their  entry  for  the  pur- 
pose of  taking  away  or  marking  the  timber.  We  are  of  opinion  that 
such  entry  was  a  trespass,  and  that,  as  between  the  plaintiff  and 
defendant,  the  plaintiff  had,  in  virtue  of  his  title  to  the  soil,  the 
preferable  right  of  possession,  and  that  the  plaintiff  has  a  right  to 
recover  the  agreed  value  of  the  timber.^' 

The  cases  therefore  in  Massachusetts  and  Maine  which  decide 
that  sea-weed  left  on  the  shore  belongs  to  the  riparian  proprietor 
have  no  application  here.  In  New  Hampshire  the  Massachusetts 
ordinance  is  adopted  as  law. 

In  New  York  the  common-law  rule  is  adopted,  as  with  us,  in 
relation  to  the  boundary  line  between  the  public  and  the  riparian 
proprietor,  and  it  is  claimed  that  in  JSmans  v.  TWmduS,  2  Johns. 
313,  the  question  before  us  is  decided  in  conformity  with  the 
plaintifb'  claim.  The  judgment  in  that  case  is  pronounced  by  a 
judge  of  profound  learning,  whose  opinion  upon  the  point  now 
under  discussion,  if  really  given,  would  be  entitled  to  great  weight; 
but  we  are  inclined  to  think  that  the  sea-weed  in  that  case  was  cast 
upon  the  land  of  the  plaintiff.  The  main  argument  at  the  bar  snd 
on  the  bench  relates  to  the  title  to  the  locus  in  quo.  Chief  Justice 
Kent  says  :  ''If  the  marine  increase  be  by  small  and  impercepti- 
ble degrees,  it  goes  to  the  owner  of  the  land.  The  sea-weed  mnsi 
be  supposed  to  have  accumulated  gradually.'' 


OOTOBEB  TERM,  1878.  ^ 

liatberT.  ChftpwiMi 

In  the  oaae  we  are  celled  on  to  decide,  the  sea-weed  couU  not  be 
ngarded  as  a  nuurine  increase  of  the  plaintiffs'  land^  for  it  had  not 
leaehed  their  land  and  was  not  attached  to  it  nor  connected  with  it. 
To  be  a  marine  increase  it  mnst  form  part  and  parcel  of  the  land 
tteeU.  Being  between  high  and  low-water  mark,  at  each  retoming 
tide  it  wonld  be  afloat,  and,  eren  in  Massachusetts,  sea-weed  when 
afloat  is  |mi{i0»  yum,  although  floating  over  soil  which  ispriyate 
property. 

The  sea-weed  in  this  s^it  is  not  treated  as  part  of  the  real  estate 
which  by  small  and  imperceptible  degrees  had  become  part  of  the 
plidntifV  land.  It  is  treated  as  personal  property,  and  the  defend- 
ant is  sued  for  taking  it  as  such  and  conrerting  it  to  his  own  nse. 
In  the  case  of  Emans  t.  ThtrntniU  the  plaintiff's  title  was  held 
good  upon  a  liberal  eonstmction  of  the  jus  Muvionis,  which 
implies  that  the  weed  had  then  become  pEirt  and  parcel  of  the 
plaintiff's  land,  and  must  therefore  have  been  aboTe,  or  apon« 
ordinary  high-water  mark.  Title  to  personal  property,  jure  attu- 
vionis,  wonld  be  a  noTelty  in  the  law.  2  Black.  Com.  262.  Title 
by  accretion  is  substantially  the  same  as  by  allayion.  Both  are 
modes  of  acquiring  title  to  real  property. 

Title  however  to  personal  property  may  be  acquired  by  what  in  law 
is  called  accession;  but  to  acquire  title  by  accession  the  accessory 
thing  must  be  united  to  the  principal,  so  as  to  constitute  part  and 
parcel  of  it  '*  Accessio "  is  defined  by  Bouvier,  as  a  ''  manner 
of  acquiring  the  property  in  a  thing  which  becomes  united  with  that 
which  a  person  already  possesses."  The  plaintiffs  therefore  seem  to 
Ds  to  hare  no  title  by  alluTion,  or  by  accretion,  or  by  accession,  cer- 
tainly none  ratione  soli,  and  they  cannot  be  regarded  as  first  occu- 
pants by  construction  merely  because  of  the  propinquity  of  their 
land  to  the  property  in  dispute. 

The  question  under  discussion  does  not  seem  to  be  fully  settled 
in  England.  The  soil  of  the  sea-shore  is  there,  as  with  ub,  prima 
facie  in  the  public,  but  it  may  become  private  property,  and  fre- 
quently is  so,  where  the  adjoining  lands  are  part  of  the  manor.  The 
authority  of  Bracton  is  clearly  in  favor  (1st)  of  the  common  right 
of  all  to  the  sJuMres  of  the  sea  as  part  of  the  sea  itself.  (2d. )  In  Liber 
2,  speaking  of  the  right  of  first  occupancy,  he  says  '^  Item,  locum 
idbet  eadem  species  occupationis  in  its  qua  communia  sunt,  sicut  in 
mare  et  littare  maris,  in  lappiUis  et  geminis  et  ceteris  in  littore  maris 
ifxuentis,**  Sea-weed  mast  be  included  within  the  et  ceteris  at 
Vol.  XVI.  — 7 
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Bracton  in  thifl  passage^  and  npon  his  anthoriiTir  belongs  to  the  fink 
oooapant 

The  opinion  of  Lord  Haxb  in  favor  of  the  oommon  right  to  take 
sea-weed  on  the  shore  is  shown  by  the  following  passage  in  chapter 
6  of  Hale's  de  Jure  Maris.  After  speaking  of  three  kincB  oi  shore 
he  says,  ''This  kind  of  shore,  to  wit,  that  which  is  covered  by  the 
ordinary  flax  of  the  ocean,  may  belong  to  a  snbject,  and  may  be 
parcel  of  a  manor,  and  the  evidences  to  prove  it  parcel  of  a  manor 
are  commonly  these,  constant  and  osnal  fetching  of  gravel  and  sea- 
weed and  sea-sand,  between  high  and  low-water  mark,  and  licMS- 
ing  others  so  to  do." 

In  the  case,  however,  of  Bagott  v.  Orr,  2  Bos.  ft  PoL  472,  the  court 
expressed  doubts  upon  the  right  of  the  public  to  come  upon  the  shore 
and  take  shells  which  had  been  thrown  up  and  left  there  by  the  tide. 
In  the  case  of  Blundett  v.  CoHeratt,  5  Bam.  ft  Aid.  268,  there 
occurs  a  very  learned  and  interesting  discussion  upon  the  right  of 
the  public  between  high  and  low-wafcer  mark,  but  the  precise  ques- 
tion now  under  consideration  is  not  made  the  subject  of  comment. 

The  case  of  Church  v.  Meeker,  34  Conn.  421,  is  relied  upon  by 
both  parties.  We  think  the  opinion  of  Judge  Butler  in  that  case 
must  be  construed  as  applicable  solely  to  sea- weed  found  as  it  here 
was  above  high-water  mark. 

In  the  case  of  Peck  t.  Lockwood,  5  Day,  22,  the  pbuntifF  owned 
a  portion  of  the  shore  below  ordinary  high-water  mark,  and  it  was 
held  that  he  could  not  miuntain  trespass  against  the  defendant, 
who  entered  the  premises  when  the  tide  was  out  and  dug  for  sheD- 
fish  and  carried  the  fish  away.  That  is  a  strong  case  in  favor  of 
the  common  right  of  fishing. 

But  the  right  of  taking  sea-weed  would  seem  to  stand  on  the 
fame  ground  as  the  right  of  taking  flah.  We  see  no  reason  for 
making  a  distinction  between  the  vegetable  and  animal  products  of 
the  ocean.  Neither,  in  the  state  of  nature,  is  the  property  of  any 
one;  the  title  to  both  depends  upon  the  first  oooupanoy.  It  ia 
agreed  that  while  afloat  both  are  alike  common;  why,  when  the 
tide  recedes  and  leaves  shell-fish  and  sea-weed  on  the  shore,  should 
the  sea-weed  belong  to  the  riparian  proprietor  when  confessedlf 
the  shell-fish  remains  oommon  property? 

We  think  the  charge  of  the  judge  in  regard  to  the  flnt  oomit 
was  correct. 

[The  remainder  of  the  opinion  is  not  of  general  interest] 
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Nora.  —The  omo  of  BaooUr.  Orr,  3  Boa.  9t  Poll.  472,  turned  apon  two  points: 
1  Whether  the  sabjeeti  of  the  realm  had  a  general  oommon-law  right  to  eatoh 
and  take  thdi^fith  on  the  tea-shore,  between  the  flux  and  reflux  of  the  tidee; 
2.  Whether  the  ftnbjeete  of  the  realm  had  a  general  oommon-law  right  of  dig- 
ging, oolleotlng  and  oanying  away  for  nse,  sea  theU*,  and  bj  oousequenoe  anj 
ether  portion  of  the  toQ  of  the  sea-shore.  It  was  an  action  of  trespass  bj 
Sagott  against  Orr.  The  first  count  was  the  breaking  and  entering  plaintiff's 
tflose,  and  the  seo-short  In  the  parish  of  Kejsham,  and  plaintiff's  shell-fish  and 
shells,  there  finding,  catching,  taking  and  canying  awaj  and  concerting  thereof 
to  defendant's  own  use.  The  second  count  was  for  treading  and  trampling  upon 
plaintiff's  soil,  etc.,  and  breaking,  crushing  and  destrojing  plaintiff's  sMI->M 
and  shcOs,  and  carrying  away  the  same.  There  were  several  other  counts  for 
oreaking  and  entering  plaintiff's  several  JUhery  and  bis  frtefithhtQ^  on  which 
issues  in  fact  were  joined.  The  defendant  pleaded,  first,  the  general  issue ;  sec- 
ond, that  the  loous  i»\  qiio  was  and  had  from  time  immemorial  been  parcel  of  • 
eertalfi  airm  t^ihe^ta  in  which  every  subject  of  the  realm  had  the  right  and 
privilege  of  fishing  and  catching,  digging  for,  raising,  taking  and  carrying 
away  thtUrfith  and  sfteOs,  and  defendant  being  a  subject  of  the  realm  had  done 
the  acts  complained  of  in  pursuance  of  said  rights.  Thereupon  the  plaintiff 
new  assigned,  alleging  that  defendant  broke  and  entered  plaintiff's  close  in  the 
first  count  mentioned, "  being  certain  doses  lying  betioeen  thtfiMX  and  r^kub  of 
the  tide*  of  the  tea  iu  plaintiff's  manor  of  Keysbam,  and  the  said  sholl-fish  and 
shells  there  found,  caught,  took,  and  carried  away  and  converted  and  disposed 
thereof,  where  the  same  closes  in  which,  etc.,  were  left  dry  and  not  covered 
with  water."  Defendant  pleaded  among  other  things  that  said  HheU-JIgh  and 
sfceUs  were  left  by  tbe ebbing  of  the  tide  upon  said  spot;  but  a  little  before  the 
sidd  taking,  and  that  the  defendant,  as  a  subject  of  tbe  realm,  had  a  right  to 
take  and  cany  away  the  shell-fish  and  shells.  It  appears  that  the  plaintiff  asserted 
the  said  closes  **  were  lying  within  the  flux  and  refiux  of  the  sea  loit/^tn  the  plain- 
tiff's manor,"  and  his  ownership  of  these  closes  (being  part  of  the  sea-shore) 
«sas  YUit  disputed.  In  virtue  of  this  ownership,  Bagott  denied  tbe  right  of  the 
defendant  to  catch  BheUrJMk,  and  also  his  right  to  carry  away  for  use  sea  s/ieUs. 
The  report  says:  *'  Tbe  court  were  of  opinion  that  if  the  plaintiff  had  it  in  his 
power  to  abridge  the  common-law  right  of  the  subject  to  the  s/ieU-Jls/»,  be 
should  have  replied  that  matter  specially,  and  that  not  haviuK  done  so  the 
defendant  must  succeed  upon  his  plea  as  far  as  related  to  the  taking  of  the 
fUh;  but  observed  that  as  no  authority  had  been  cited  to  support  his  claim  to 
take  thtSU  they  should  pause  before  they  established  a  general  right  of  that 
Icind."  '*  It  is  to  be  regretted,"  says  a  learned  writer,  commenting  on  this 
case  *'  that  a  fuller  report  of  the  judgment  in  this  case  has  not  been  given  (if 
more  was  said) ;  but  it  seems  to  be  understood  that  the  court  affirmed  the 
general  common-law  right  of  the  subject,  to  take  or  catch  '  shell -fish,'  but 
doubted  whether  any  such  general  common-law  right  existed  for  the  subject  to 
takes/ieUs;  meaning,  it  is  presumed,  shells  of  fish  destroyed  by  natural  causes 
before  capture,  otherwise  the  decision  would  have  much  of  the  character  and 
effect  of  that  recorded  in  the  *  Merchant  of  Venice.' "  Hall's  Sea  Shore,  191. 

With  regard  to  the  question  of  right  to  dig  for  shells,  sand,  etc.,  a  technical 
distinction  is  to  be  noted  between  a  mere  right  of  egress  and  regress,  or  way 
aada  right  to  dig  aud  take  away  the  soil.  The  first  is  in  law  a  mere  easement 
while  the  other  is  a  projU-A'prtindrt.  For  a  learned  discussion  as  to  taking 
prei^Us-d-prendre  in  the  wastes  of  inland  manors,  aud  of  their  analogy  to  dig- 
ging for  shells,  etc.,  on  the  shore,  see  Hall's  Sea  Shore,  (2d  ed..  Louder.,  1875), 
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196.  A  pn^fit-drprendm  Id  another's  soil  omnnot  be  cUUmed  by  caitoin,  however 
■aeient*  uniform  and  dear,  the  ezeroUe  of  that  oostom  may  be.  Attorney^ 
General  ▼.  MirfMhr>  27  L.  J.  Ch.  TSL. 

In  the  case  of  QritnsUad  v.  Marlowe^  4  T.  R.  717,  it  was  laid  down  by  Lord 
KsNTOK  that  a  man  mast  prescribe  in  -a  a  que  eattUe  for  a  proftHk  -msndrt 
which  a  mere  ''inhabitant'*  or  *' resident "  oannot  do;  and  It  seenu  settled 
that  wbere  an  inhabttantofa  toten  would  claim  a  proflUd^prendrt  he  must  pre- 
scribe that  **  he  and  all  those  whose  estate  he  hath  in  his  honse  liave  used  to .  ave 
common,**  etc..  as  in  Mellor  v.  Spateman,  1  Sannd.  380.  See  Lockwood  ▼.  Wo^dt 
6Q.  B.  60. 

Hajll,  farther  commenting  on  the  case  of  DagoU  v.  Orr^  said :  **  Looking  at 
the  general  claim  as  reairUegra  it  must  be  admitted  that  there  is  reason  to  pre- 
sume that  the  *  inhabitants '  of  all  the  districts  bordering  on  the  seansoasts  of 
England  have  tctuaUy  (whether  now  allowed  to  be  lavfuily  or  not)  been  in  the 
habit  of  resorting  to  the  *  shore '  for  the  materials  in  question,  for  manure  and 
other  useful  purposes,  without  asking  consent  of  the  owner  of  the  adjacent 
terra  Jhrma ;  and  it  would  be  difficult  to  find  a  cultivated  and  inhabited  spot  on 
or  within  reasonable  distance  from  the  coast,  where  it  has  not  been  the  practice 
of  the  inhabitants  to  resort  to  the  shore  for  materials  for  manure  for  ballast,  for 
building,  road  mending,  etc.  It  is  the  natural  if  not  the  necessary  result  of 
their  locality  and  wants.  It  is  not  to  be  looked  at  as  a  want  confined  to  tbese 
persons  only,  who  are  immediately  dwelliag  on  the  sea-side,  but  may  be  reason- 
ably extended  to  all  within  convenient  reach  of  it ;  to  all  such  in  fact  as  have,  by 
a  like  immemorial  usage,  established  a  general  right  to  fish.  It  may  also  be 
remarked  that  wbere  such  general  inducement  exists  everywhere  along  the 
eoasts  of  England  to  use  such  materials,  and  yet  no  case  is  to  be  found  support' 
Ing  the  practice  as  a  local  and  limited  custom  or  denying  it  as  a  general  right  (If 
we  except  BagoU  v.  Orr)^  the  presumption  is  In  favor  of  it  as  a  general  custom.** 
In  behalf  of  the  oommon-law  right  and  in  support  of  its  desirableness,  the  same 
writer  dwells  at  length  upon  the  antiquity  of  the  custom  of  using  marine 
manures  in  agriculture;  of  Its  general  character  and  of  its  importance  to  the 
agricultural  interests,  and  upon  the  doctrine  of  Lord  Kbnton  {BaU  v.  Herbert, 
T.  R.  261)  that ''  common-law  rights  are  either  to  be  found  in  the  opinions  of 
lawyers,  delivered  as  axioms  or  to  be  collected  from  the  universal  and  imme. 
morial  usage  throughout  the  country,'*  insists  that  the  general  oommon-law 
right  may  well  be  sustained. 

The  case  of  BlundeU  v.  CatertiU^  5  Barn.  &  Aid.  268,  involved  the  question  of 
the  general  right  to  frequent  the  shore  for  sea  bathing.  The  plaintUT  who 
resisted  the  right  *'  was  the  lord  of  the  manor  Great  Crosby,  which  Is  bounded 
on  the  west  by  the  river  Mersey,  an  arm  of  the  sea.**  It  is  stated  in  the  report 
of  the  case  **  that  as  lord  of  the  manor  he  was  ovjther  of  the  n/iore  and  had  the 
exclusive  right  of  fishing  thereon  with  stake-nets.  The  defendant  waa  the 
servant  at  an  hotel  erected  in  1815  upon  land  in  Great  Oosby,  fronting  the 
shore  and  bounded  by  the  high-water  mark  of  the  river  Mersey,  the  proprie- 
tors of  which  hotel  kept  bathing  machines  for  the  use  of  persons  resorting 
thither,  and  who  were  driven  by  the  defendant  in  machines  acrosii  the  dhore  Into 
the  sea,  for  the  purpose  of  bathing;  and  the  defendant  received  a  sum  of  money 
from  the  individuals  so  bathing  for  the  use  of  the  machines,  and  for  his  services 
and  assistance.  No  bathing  machines  were  ever  used  upon  the  sh<ire  of  Great 
C'rortby  before  the  establishment  of  this  hotel;  hut  it  }iad  been  the  custotn  for 
the  people  to  cross  it  oti  foot  for  the  purpose  of  baiMttg.  There  wa<f  also  a  com- 
mon highway  for  carriages  along  the  shore,  and  it  was  proved  that  various 
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■rtielM  for  market  were  oooasionaUj  carted  across  the  shore,  although  the 
more  common  mode  of  convejance  for  such  things  was  bj  a  canal  made  about 
fortj  years  ago.  The  defendant  contended  tovAixnnnum'iawfighU  for  all  the 
king's  subjects  to  bathe  on  the  sea-shore,  and  to  pass  over  it  for  UuU  purpose  on 
foot  and  with  horses  and  carriages.  It  was  decided  bj  three  of  the  judges 
Against  one  that  no  such  iienerol  right  in  the  subject  to  frequent  the  shore  for 
the  pnipose  of  bathing,  existed  whether  on  foot  or  in  carriages.  This  was  the 
first  case  in  which  the  public  right  to  use  the  sea  and  sea-shore  for  Imthing  was 
aver  judicially  either  claimed  or  opposed  as  was  remarked  by  Mr.  Justice 
Ba6I<bt.  The  case  was  very  ^uUy  argued,  and  the  judges  gave  their  opinions 
St  length.  The  plaintiff's  counsel  opposed  the  right  on  the  following  three 
{^rounds :  1.  From  the  silence  of  the.  authorities ;  2.  Because  such  a  right  was 
contrary  to  analogies ;  8.  Because  it  was  contrary  to  acknowledged  and  estab- 
lished rights,  and  the  three  judges  by  whom  the  case  was  decided  seem  to  have 
been  governed  by  the  first  and  last  of  these  several  grounds  of  argument.  This 
decisiou  and  the  grounds  upon  which  it  is  based  are  examined  at  great  length 
in  *'  Hall  on  the  Sea  Shore,**  (Loudon,  1875)  156  et  se^.,  and  very  satisfactorily 
snswered. 

The  same  author  says,  p.  02,  **with  regard  to  the  constant  and  usual 
fetching  of  sea-sand,  sea-weed  and  gravel,  between  the  high-water  and  low- 
water  mark,  and  licensing  others  so  to  do ;  and  embanking  against  the  sea« 
and  enjoyment  of  what  is  so  inned ;  these,  it  must  be  admitted,  are  all  acts  likely 
to  be  done  by  the  owners  of  the  soil ;  and  they  afford  color  that  he  who  does 
these  acts  is  such  owner;  but  these  acts  may  be  usurpations  or  intrusions  on 
the  king's  ownership  and  fprima  facie  are  so.  As  to  the  right  of  digging  for 
mud,  the  authorities  show  that  this  may  and  often  does  exist  without  confer- 
ring any  title  whatever  to  the  laud ;  for  similar  rights  are  exercised  by  the 
tenant  in  the  wastes  of  a  lord's  manor,  and  yet  the  tenants  have  no  title  to  the 
scil ;  but  such  rights  are  mere  proJUa-drprendre/*  The  lord  of  the  man  or  can- 
not acquire  an  exclusive  right  to  cut  sea-weed  below  high-water  mark  unless  by 
grant  of  the  king,  or  such  long  and  undisturbed  enjoyment  as  to  give  him 
title  by  prescription ;  Benest  v.  Pipon,  1  Knapp,  68,  and  evidence  of  such  acts 
of  ownership  as  licenses  to  take  shingle,  sand  and  sea-weed,  is  receivable  to 
support  the  presumption  of  a  grant  of  the  soil  of  the  shore,  etc.  Strange  v 
BowCt  4F.  &F.  1048.  That  was  an  action  by  the  lord  of  the  manor  for  tak- 
ing shell  fish  and  shingle  from  the  fore  shore  of  the  manor,  between  high  and 
low-water  mark,  his  title  being  under  a  royal  grant  of  the  manor  with  anchoT- 
■ge  and  groundage,  but  with  no  express  mention  of  the  shore.  It  was  held  that 
this  grant  afforded  of  itself  presumption  that  it  included  the  soil  of  the  shore. 
See  also  Healeyv.  ITiome,  4  Ir.  G.  L.  R.  485. 

In  Howe  v.  StotoeO,  1  Alcock  &  Nap.  848,  which  was  an  action  of  trespass  fM 
breaking  and  entering  the  plaintiff's  dose,  a  plea  of  justification  that  the  ciosi 
was  the  sea-shore  and  that  all  the  subjects  of  the  king  had  the  right  to  entei 
and  cany  away  the  sea-weed,  was  held  to  be  bad. 

Sea- weed  thrown  up  by  extraordinary  tides  belongs  to  the  riparian  proprietor 
upon  whose  land  it  is  thrown.    Lowe  v.  Govett,  3.B.  A  Ad.  967. 

In  Emane  v.  TurnbuU^  2  Johns.  318,  the  locus  in  quo  was  very  clearly  held  to 
be  in  the  defendant.  The  action  was  trespass  for  assaulting  the  plaintiff  and 
detaining  him.  Plea,  that  plaintiff  had  entered  defendant's  close  and  was 
ibont  to  remove  sea-weed  therefrom  when  defendant  prevented  him ;  replica- 
tion that  defendant  was  not  possessed  of  the  close  nor  owner  of  the  sea-weed ; 
joinder  that  defendant  was  so  possessed  and  was  such  owner  and  this  was  the 
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iMue.  It  being  held  that  defendant  was  poneased  of  the  loetw  in  quo  it  fol- 
lowed that  the  sea-weed  was  his.  What  is  said  by  Chief  Jostioe  Kmar  aboat  the 
vhe/iM  oOiiefonis  could  be  explained  or  JostlOed  onlj  upon  the  theory  that  the 
^htnrt  belonged  to  the  defendant. 

In  the  learned  note  added  bj  Jndge  Cowsn  to  Ea  parte  Jtn$vlno$^  6  Cow.  (QA, 
he  says :  **The  treatise  of  Sir  Matthvw  HaiiB,  De  Jure  MaHe,  has  been  so  often 
recognised  in  this  countrj  and  in  Bng^and  that  it  has  become  tlie  text-boolL. 
from  which,  if  properly  understood,  there  seems  to  be  no  appeal,  either  by  sor- 
ereign  or  subject^  upon  any  question  relating  to  their  respective  rights  either  In 
the  sea,  arms  of  the  sea  or  private  streami  of  water,*'  and  he  gives,  as  part  oC 
the  note,  the  first  four  chapters  of  that  treatise— those  relating  to  private  aad 
to  public  streams.  As,  notwithstanding  the  high  aathority  of  this  treatise,  it» 
text  is  not  easily  aocefisible  in  this  country,  we  give,  following,  the  text  «er- 
haUm  of  chapters  five  and  six,  which,  with  the  chapters  given  by  Jadge  Cownr, 
•onstitute  the  entire  treatise,  except  one  chapter,  the  seventh,  relatliig  to 
Wrecks  and  Boyal  Fishes. 

A  TRBATIBB  DE  JUBB  MARIS  Vt  BBACHIORUM  BJUSDBH. 

VBOM  A  MAHUMBIFT  AJJOBIBW)  TO  U>BD  CHXMW  JUVViUB  MAIM. 

Oaf.  V. 

ne  fiokt  vikkk  a  su^feet  may  haee  in  the  orseto  or  arms  qf  tte  esa»  amd  kme 

U  maiif  be  aoquked. 

Although  the  king  hath  pHmd  facte  this  right  in  the  arms  and  oreeks  of  ikm 
sea  oommunl  jwre,  and  in  common  presumption,  yet  a  subject  may  have  sncb  a 
right. 

And  this  he  may  have  two  ways:  1st.  By  the  king^s  charter  or  grant;  and 
this  is  without  question.  The  king  may  grant  fishing  within  a  creek  of  the  sea 
or  in  some  known  precinct  that  hath  known  bounds,  though  within  the  main 
sea.  He  may  also  grant  that  very  interest  itself,  vie,  a  navigable  river  that  la 
an  arm  of  the  sea,  tbe  water  and  soil  thereof.  He  may  also  grant  a  manor  oum 
UUore  marte  eidem  adjaoente ;  and  the  shore  itself  will  pass,  though  in  gross  and 
not  parcel  of  the  manor.  He  may  also  grant  a  manor  or  land  contiguous  to 
the  sea,  und  oum  tnariUmie  incrementie,  and  that  will  pass  that  jue  aOfuieionie 
whereof  before.  Vide  Carta  Anttqua  0. 15;  Orant  6.  Johannie  to  the  abbott 
de  BtfZIo  locot  vie.,  alvewn  super  quern  abhaUa  fundata  est  d  vado  de  Hartford  oum 
fiueiu  marie  in  ascendendo  et  deeoendendo  inter  utramque  ripam. 

VideiMdem,  L17.  Carta  WlUidml  primiabbaUaanoHAuguetiini  de  toto  tmrd 
Betaeuneet  latum  UttuB  usque  medietaUmiiqwe. 

Videibiden^CcKrtaKrvMmona4AUeanctiAuou^inideterrdin9u^ 
interrdqudminmarietUttore. 

VideiMdem,  F,  17.  A  grant  by  King  William  the  First  to  the  monks  of  Trin- 
ity, Canterbury,  of  divers  liberties  in  their  possessions  in  terrd  et  in  mart 

Vide  Carta  AnUqm^  0.  L  A  grant  by  Edward  the  Confessor  to  the  abbey  ol 
Hulm,  videlicet,  i0reooiimli»maH  et  In  Ilttore  moKset  III  fN>rtu6us  maris.  Cariv 
Anti^fiMj  D.  D.  24. 

But  it  seems  the  grant  of  Incremeitia  mariUma  will  not  prss  lands  that  often 
hi4»pen  to  be  relict  by  the  sea,  because  that  is  not  so  properly  nunitimum  inore- 
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mefitum.  And,  besides,  the  soil  itself  ander  the  water  is  aotaally  the  Uiig*fl 
and  eannot  pass  from  him  hy  saoh  an  Incertain  grant  as  mariHma  inoremente ; 
toe  it  inatst  pans  a  present  Interest, 

Uut  if  the  king  will  grant  land  adjacent  to  the  sea,  und  citrii  mUU  cusris  tetrrm 
OMpid  maria  cooperUa  ecedem  terra  secundum  conauetudinem,  etc.,  adjacentibua; 
saeh  a  grant,  as  it  may  be  penned,  will  pass  the  toil  Itself;  and  if  there  shall  b« 
ft  reeess  of  the  sea  leaving  stioh  a  qnaatitj  of  land,  it  will  belong  to  the  grantee. 

Sd.  The  second  right  is  that  which  is  acquired  or  acquirable  to  a  subject  bj 
oastom  or  prescription;  and  I  think  it  very  clear  that  the  subject  may  bj 
cuxtoni  and  usance  or  prescription  have  the  true  propriety  and  interest  of 
many  of  these  several  maritime  interests  which  we  have  before  stated  to  be 
lirimd/octfebeloiiging  to  thekiiig.  I  will  go  over  them  particularly,  and  set 
down  which  of  these  interests  are  acquirable  by  usage  or  prescription  by  a 
subject. 

A  subject  may  by  prescription  liave  the  interest  of  fishing  in  an  arm  of  the 
sea,  in  a  creek  or  port  of  the  sea,  or  in  a  certain  precinct  or  extent  lying  within 
the  jea;  and  these  not  only  free  fishing  but  several  fishing. 

Fishing  may  be  of  two  kinds  ordinarily,  viz.,  the  fishing  with  the  net, 
which  may  be  either  as  a  liberty  without  the  soil,  or  as  a  liber^  arising  by  rea- 
son of  and  in  concomitance  with  the  soil,  or  Interest  or  propriety  of  it ;  or  other- 
wii*e  it  is  a  local  fishing  that  ariseth  by  and  from  the  propriety  of  the  soil. 
Such  are  gurgiteSy  wlers,  fishing-places,  borocfito,  stoc/ito,  etc.,  which  are  the 
veiy  soil  Itself,  and  so  frequently  agreed  in  our  l>ooks.  And  such  as  these  a 
subject  may  have  by  usage,  either  in  gross,  as  many  religious  houses  had,  or  as 
parcel  of  or  i^pendaut  to  their  manors,  as  both  corporations  and  others  hava 
had,  and  this  not  only  in  navigable  rivers  and  arms  of  the  sea,  but  in  creeks 
and  ports  and  havens,  yea,  and  in  certain  known  limits  in  the  open  sea  contig- 
xooa  to  the  shore. 

And  these  kinds  of  fishing  are  not  only  for  small  sea  fish,  as  herrings,  sprats* 
A-tJohen),  etc.,  but  for  great  fish,  as  salmons,  which,  though  they  are  great  fish, 
are  not  royal  fish,  as  the  report  of  Sir  John  Davys  in  the  case  of  the  fishing  of 
Banne  would  intimate.  And  not  only  for  smaller  fish  and  salmons,  but  eveo 
royal  fish,  as  whale,  sturgeon,  porpoise,  which,  though  they  are  royal  fish  and 
priind  facie  and  of  common  right  do  t>elong  to  the  king,  yet  a  subject  may  pre- 
scribe even  for  these  as  appurtenant  to  his  manor,  as  Is  unquestionably  agreed 
by  our  books. 

Now  for  precedents  touching  such  rights  of  fishing  In  the  sea  and  arms  and 
creeks  thereof,  belonging  by  usage  to  subjects,  the  most  whereof  will  appear  to 
be  by  reason  of  the  propriety  of  the  very  water  and  soil  wherein  the  fishing  is, 
and  some  of  them  even  within  the  ports  of  the  sea. 

P.  i,  J>.  1,  JB.  R  Sumy,  The  prior  of  Stoke  brings  trespass  for  the  fishing 
In  o^tud  de  Stwrmer  against  Hamon  Clever.  The  defendant  justified  qudd  piaock^ 
eif  in  commwU  aqud  ipaiua  Bamonia  ex  parte  comitat^La  SuffolchUz,  ubi  ipae  el 
mUecegaorea  aui  aemper  aolebant  piaeate.  The  prior  dicft,  qtiod  Michadcmta  ipaiua 
H€unonUdedittotumjua,quodd4oebai9ahaberein  piacaridmatra  dele  Stunner  Deo 
Macmcio  Johaami  de  Stoke^  etc 

P.  3i,  £.  1,  B.  i2.  RaL  li,  Kcrnda,  Prior  de  Ctminoahed  impUicitat  dbbaUm  d< 
fWnfys  pro  proatratUme  gurgUia  in  o^tud  de  Ulveratone.  The  defendant  justified, 
'because  each  end  of  the  weir  was  fastened  upon  the  abbot's  land.  The  abbot 
ftspUes,  quod  WiUielmua  de  Laneaater  donUinua  de  Kendal  dedit  pradeceaaori 
4tin(UtkWB  prcsdictooquam  et  piaoariaan  em  trtrdque  parte  e^dem  qwMntum  im- 
^lus  mariaJMt  et  refinrfJL 
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Vide  Rattall's  Entries,  trespaM  in  plMHuy,  pL  4.  Presoription  pur  aeveral 
llBbing  in  oqutf  marUlmdfliuenie  et  nfiatmU  in  mtaonMH  irnnponimmn,  7 atoUls 
jeparotis  BtparaliB  piBoartaftxtsproreHbuB. 

P.8S,  E.  1,  B.  R.  Bat.  18,  Suffoichim.  WmUUnw  Braham  imftaelUU  Bieoat' 
dumS,et7alio8propi8oaHonein9ep€uraUpi9oariamUla  Dtfendetm 

dicU^  qudd  prediota  pUoaria  est  q%u>ddam  bradfdum  maris  et  oonmmnlt  ptmmia 
ftmf^^metaUorumtetnoneeparaUapieearick,    Ideo  veniatjwrata. 

Whereby  it  is  admitted,  though  ffrtmdjlacie  an  arm  of  the  sea  be  In  point  of 
propriety  the  king's,  and  priin4/ac<e  it  is  common  for  eveiy  sabjeot  to  fish  there, 
yet  a  sabjeot  may  have  by  usage  a  several  fishing  there  exolusive  of  that  com- 
mon liberty  which  otherwise  of  common  right  belongs  to  all  the  king's  subjects. 

Trin.  10,  E.  %  B,  R.  Rat,  88,  NorfolchU^  The  abbot  of  St.  Benedict  HuUr 
impleads  divers  for  fishing  in  riparian  quce  ss  extendit  d  ponte  de  Wroxam  uagns 
quandam  laoum  voeatam  Bkukdam.  Pending  the  suit  the  king's  attorney  came 
in  and  alleged  for  the  king,  qudd  pnedUsla  riparia  est  brachium  mariSt  qwK  as 
€OBtendttina(dHummare^it68tripairiadominireoi8sdl8aJ^^ 
et  batteUi  veniunt  et  appUea/nt  extra  magnum  mare  oaaroati  et  dUoarcoH  quieU 
absque  tolneto  eeu  cuettima  cMaui  dandOt  et  est  eommunit  piaoaria  quiibuscumque ; 
eldieityquddpr^senUxtemfuitinuUiUnoiUnere  eoram Sotom/one  de Roffa  et  sooUm 
auisjustidariisitinercuUibua  in  oomitatu  tsto,  qtMHiprcBdecessorpresdietf  odboMs 
feett  pwrpresturam  tiuper  dominum  regem  in  riparid  pradictd,  gurgitee  ptantando 
ineddem et €ippropriando  Hbi  prcedictam  piecariam tenendo  tanqwum  separalem , 
per  QMod  consider aJtumkfuit^  9Uod  gtirgiUs  iOte  orroverentur,  et  quodproedUstd  aq%ia 
remaneret  communis pisoaria.  Et  petite  quod  nc  proeedaturad  aUquaminquisi- 
Monem  inde  oapiendamf  quousque  prafati  Justin  iarU  super  reoordo  et  prooessm 
prcedictisGertiorentur.  Thereupon  search  is  granted,  and  the  record  certified. 
And  afterward  aprocedemlo  was  obtained ;  and  issue  being  joined  it  was  foond 
for  the  abbot,  and  judgment  and  execution  given  against  the  defendants  fot 
the  damages,  viz.,  MaiOO. 

Upon  which  record  these  things  are  observable. 

1st.  That  de  oommuni  jure  the  right  of  such  arms  of  the  sea  belongs  to  the  king. 

2d.  That  yet  in  such  arms  of  the  sea  the  subjects  in  general  have  primd  facts 
a  common  of  fishing  as  in  the  main  sea. 

8d.  That  yet  a  subject  may  liave  a  separate  right  of  fishing  exolusive  of  the 
king  and  of  the  common  right  of  the  subject. 

4th.  That  in  this  case  the  right  of  the  abl>ot  to  liave  a  several  fishing  was  noi 
a  bare  right  of  liberty  or  profit  d  prendre ;  but  the  right  of  the  very  water  aod 
soil  Itself,  for/he  made  weares  in  it. 

EaccBtriat  12  £.  1  n.  L  The  earls  of  Devon  had  not  only  tlie  port  of  Toppea- 
ham,  dequoir^^;  but  the  record  teUs  us  that  portus  etpteeorsa  st  moHseiia  ds 
Topshamspeotat  AmidiseomUissca  Devote, 

Midh.  18, 14,  £.  1  B.  R.  Rot.  10.  The  abbot  of  Tichfend  impleaded  the  bni^ 
gesses  of  Southampton,  quod  diripuerunt  gurgitsm  suam  apud  Codeiond.  Bur- 
senses  respotuient,  qudd  ipsa  i^ut^ufetMita/uttadnociimentu^  regis  etvO* 

to  Southampton,  et  quod  hateUi  et  naves  impediuntur,  quo  m<mis  eeitlrs  non 
poesuntadportumfriUaprcddieta,  Juratorta  diount  qudd  d  tempore  quo,  eUs^^non 
fuitibiaUiiuagurges^sedantiquitussoUbantakurepdUperq!!^ 
futt  proatrata  gurges  eadem  oooasione  qud  modo,  eo  qudd  fuit  ad  nooumentmm 
tnmaeuntium. 

Upon  which  record  these  things  are  observable : 

1st.  That  a  subject  may,  by  prescription,  have  a  wear  in  the  sea,  and  eonae- 
qaently  liave  an  intereait  below  the  low-water  mark,  for  probably  weares  ba 
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SO.  That,  yet  If  It  be  a  nalseiioe  to  the  paenge  of  ihipe,  it  may  be  abated. 

fth  R^p^  3ft.  It  appeals  that  the  abbot  of  Abbotoboiy,  before  dlMolatioii,  had 
only  a  game  of  swans,  bat  the  fishing,  yea,  and  the  soil  of  an  arm  or  oreek 
-of  the  sea  eaUed  ameers  or  fleet,  la ^tiomfiMirBjIiilftct  r^fiuU:  and  it  oame  to  the 
hlng  bf  the  dlssolntlon  of  the  monastery. 

And  In  many  eonsldeihble  arms  of  the  sea  tiiat  were  naTlgable  rivers,  and 
flowed  and  reflowed  with  nit  water,  divers  persons  had  wearesand  looal  fishing 
ffadoea.  As,  for  instanoe,  in  the  riTer  of  Severn  the  earls  of  Lancaster  had  oer- 
lain  weares  oalled  Badl^  weares,  part  of  liis  manor  of  Radl^.  ClcwselO,  E.  t, 
m>  9.  The  like  for  others  in  the  river  of  Tese.  PatenU9  82S,  27.  8,  pars.  1,  in. 
Ift^dono  4nTw9d€,flnM2,  £.  8,  m.  1,  la  Tnnt;  Pot  18,  27. 2, par«.l,m. 8 dotvo* 
Pm.  4B,H.8,m.dofSOlnSeeem;  PaL2,E.L  port. 8| m.  1ft, dorso ;  Pot 82, 27. 8, 
pori.2,m.lft,dorsolff»08e;  Pot  12,  JS.  2,  pars.  l,m.  8. 

3Vlfi.ftO,27.8,B.i2.tt>t.2,J:bstte.  WaUeHu9jttiu9WaUmi  monttnU  domino  regi 
^litddcikmpiooaHavocataUReif$andab  anUquout  poroeUamancrHsulde  Bun^ 
ktm  oppendetet,  donUrm*  rex  per  eartam  suorn  earn  ooneessft  durante  nUnort 
^Mbewud  ou4damDartholomeoStitoonine  qui  prtMclam ptscariam detfnet  ad  prm^ 
jmdieium  et  eahoBredaUonem  dicta  WaUeri,  And,  thereupon,  a  sdrs  faeiae 
awarded.  The  defendant  prayed  aid  of  the  king,  and  after  a  proeedtsndo^  %hi&f 
plead  to  issne,  and  Mie  juxy  find  that  dkta  pteoorla  estponoeOa  manerU  pnsdleM. 
Id6O0ons<dera<um  est,  Qyddpnsdlcta  plsoorio,  oum  g%iTgWbu9  eidetn  pertmenWma 
dkio  WaMeroUberenbu^, 

Infinite  more  of  this  kind  might  t>e  prodnoed.  I  shall  add  no  more  here,  bat 
fai  the  snbsequent  parts  of  this  and  the  next  chapter,  some  other  instances  of 
this  natare  will  occur,  which  be  applicable  to  the  prescription  of  the  right  of 
fishing  in  navigable  rivers ;  and  I  have  added  the  more  because  there  are  certain 
I^Laneee  and  Intimations  in  the  case  of  the  piscary  of  Banne,  in  Sir  John  Davys* 
reports,  as  if  the  fishing  in  these  kind  of  royal  rivers  were  not  acquirable  but 
by  special  charter,  which  ii  certainly  untrue,  for  they  are  acquirable  by  prs- 
•sription  or  usage  as  well  as  royal  fish  may  be. 

It  is  true,  that  by  the  statute  of  Magna  Chevrta^  cap.  28,  Oirnies  MdelM  <Iqn»- 
iianhircIeceteropeMtdsperl%amlsiame<itfedioayamper  totaym  AngUam^niwiper 
mtieram  maris. 

And  this  statute  was  seconded  with  others  that  were  more  eifectual,  vis. :  2ft 
lb 8,  cap.  4;  1  H.  4, 12;  12  E.  4,  cap.  7. 

And  by  force  of  these  statutes,  weares,  that  were  prejudicial  to  the  passage 
of  vessels,  were  to  be  pulled  down,  and  accordingly  it  was  done  in  many  places. 
Bat  that  did  no  way  disaflirm  the  propriety,  but  only  remove  the  annoyance, 
which,  as  before  is  shown,  was  not  to  be  allowed  in  an  inland  river,  if  it  be  a 
eommon  pauage. 

The  exception  of  weares  upon  the  sea-coasts,  and  likewise  frequent  examples, 
some  whereof  are  before  mentioned,  make  it  appear  that  there  might  be  such  pri- 
vate interests  not  only  in  point  of  liberty,  but  in  point  of  propriety,  on  the  sea- 
ooast  and  below  the  low-water  marie,  for  such  were  regularly  all  weares.  But  as  by 
the  statutes  of  2ft  E.  8,  cap.  4;  4ft  id.  cap.  2;  1  H.  4, 12;  4  id.  cap.  11,  and  other 
•latates,  the  erecting  of  new  weares  and  inhanoingof  old  is  provided  against  in 
navigable  rivers ;  and  by  other  statutes  particular  provision  is  made  against 
weares,  new  or  old,  erected  in  particular  ports  (as  lu  tlie  port  of  Newcastle,  by 
th^  statute  of  the  21  H.  1,  cap.  18;  in  the  port  of  Southampton,  by  the  statutes 
Of  U  H.  7,  cap.  5;  14  H.  3,  cap.  18;  lu  the  rivers  of  Ouse  and  Humber,  by  the 
statute  of  23  H.  8,  cap.  18;  in  the  river  and  port  of  Exeter,  by  the  statute  of 
41 H.  8,  oap.  4;  in  the  river  of  Thames,  by  the  statutes  of  4  H.  7.  cap.  15:  tT  F1 
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6,  oap.  18;  8  Jao.  oap.  20,  and  dlyen  others);  bo  by  the  statate  of  8  Jao.  cap.  13, 
all  new  weares  erected  upon  the  sea  shore,  or  in  any  havens  harbor  or  ereek,  or 
within  five  miles  of  the  month  of  any  haven  or  oreek,  are  prohibited  under  a 
penaltj .  But  in  all  these  statutes,  though  they  prohibit  the  thing,  yet  th^  do 
admit  that  there  may  be  such  an  Interest  lodged  in  a  subject,  not  only  in  nari- 
gable  rivers  but  even  in  the  ports  of  the  sea  itselfl  contiguous  to  the  shoxe^ 
Ihough  bA'jw  the  low-water  mark«  whereby  a  subject  may  not  only  have  m  Ub- 
orty  but  also  a  right  or  propriety  of  soil.  But  yet  this,  that  I  have  said,  must 
be  taken  with  this  allay,  which  I  have  in  part  premised. 

Ist.  That  this  interest  or  right  in  the  subject  must  be  so  used  as  it  may  nol 
occasion  a  common  annoyance  to  passage  of  ships  or  boats,  for  that  is  prohib* 
ited  by  the  common  law,  and  these  several  statutes  before  mentioned,  vi& : 
erecting  new  weares,  Inhancing  old,  fixing  of  pikes  or  stakes,  and  the  like.  In 
order  to  fishing,  for  the/us  privatum^  that  is  aoquired  to  the  subject  either  bj 
patent  or  prescription,  must  not  prejudice  the  jus  pubUewn^  wherewith  public 
rivers  or  arms  of  the  sea  are  affscted  for  public  use. 

2d.  That  the  fishing,  that  a  subject  hath  in  this  or  any  other  private  or  pubUo 
river  or  creek,  fresh  or  salt,  is  subject  to  the  laws  for  the  conservation  of  llah 
and  fry,  which  -are  many. 

And  this  gives  me  an  occasion  to  divert  to  the  examination  of  those  eomml^ 
slons  that  have  been  granted  in  common  rivers,  commonly  called  commissiooa 
of  conservancy  or  water-baililh;  which  commissions  have  of  late  time  especi- 
ally been  granted  in  all  the  great  rivers  in  England,  and  under  which  the  pat- 
entees have  exercised  a  jurisdiction  irregularly  enough  and  to  the  damage  of 
the  people*  and  under  the  disguise  of  a  public  good  have  filled  their  own  puraea 
with  the  money  exacted  from  the  people.    Therefore  touching  their  office. 

1st.  The  office  of  a  water-bailee  or  scrutator  is  a  bare  ministerial  officer,  whidli 
She  king  doth  or  may  appoint  in  those  rivers  or  places  that  are  his  in  franobiso 
^r  interest.  And  his  business  was  to  look  to  the  king's  rights  as  his  wredka,  hie 
llotson,  jetson,  water-strays,  royal  fishes.  And  he  had  no  jurisdiction  at  all 
qud  toZis,  but  his  office  was  only  ministerial,  to  receive  and  account  for  the  oaa- 
ualties  belonging  to  the  king  upon  public  or  great  rivers,  which  did  or  in  eom- 
mon  presumption  might  belong  to  the  crown.  Such  was  that  ofltoe  of  searcher, 
sonitcUor  or  bailee  of  the  river  of  Severn,  usque  ad  pontam  WigomUB*  Pat.  S7» 
Jf. 6. ports 2, m. 20;  Pat.8,  jE7. 4, portel,  m. 22. 

2d.  The  office  of  conservator  of  rivers,  and  fish  In  riven ;  and  of  these  patenta 
of  conservancy  we  find  mention  in  the  statute  -1  .Elis.  ei4>.  17.  And  by  « 
grant  made  to  the  cXtsy  of  London,  and  confirmed  by  the  parliament  of  17  B.  >• 
cap.  9,  the  conservancy  of  the  river  Thames  from  Stainsbrldge  down  to  Med- 
wiqr  is  granted  to  the  mayor  of  London. 

This  office  of  conservancy  is  of  two  kinds,  or  rather  (here  are  or  may  bo  two 
bimnohes  thereof. 

Ist.  The  conservancy  in  order  to  nuisances  In  rivers.  This  is  grounded  upon 
the  statute  of  1 H.  4,  cap.  12,  whereby  it  is  enacted  that  there  shall  be  eommla- 
alons  granted  to  survey  and  keep  the  waters  and  great  rivers,  and  to  eoneotand 
amend  the  defaults.  And  this  for  Thames  annexed  to  the  mayor  of  Londoa 
also  by  the  statutes  of  4  H.  7,  ei4>.  16;  27  H.  8,  cap.  18. 

M.  The  conservanoy  In  order  to  fishing.  And  this  is  that  whieb  Is  nMutloned 
tn  the  statute  of  1  JSUi.  oap.  17.  And  this  la  grounded  upon  the  statute  of 
Westminster  2.  oap.  47,  which  enacted  that  the  waters  of  Humber,  Owse 
IPrent,  Dove,  Aire,  Darwent,  Whoif,  Niddiore,  Swale,  Teae,  Tyne,  Bdeo, 
8t  ommn  aUm  aqttm  in  regna^  im  quibut  mUnumn  capiunhtrf  pononttcr  m 
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de/erwo,  etc  Et  in  pairtOms  ubi  Iw^iwiodi  ripariafiwrifU^  aaaignenUtT  eonmrwi- 
tores  UUuM  statuH,  9u<  ad  ^c  jvtraU  septus  videwvt  et  inquirarU  de  hujusmo^ 
Unmsgressordms.  MinpHmdiransffressionepunianiurpereombu^ 
cl-  Bj  the  statute  13  B.  2,  oap.  10,  the  former  statute  is  couflrmed,  and  the 
n7er  Thames  added,  and  the  rivers  of  Loue,  Wyse,  Merse  and  Bibbell,  aud  all 
other  waters  in  the  county  of  Lancaster  be  put  in  defense  as  to  thetak- 
tag  of  salmons,  etc.,  and  in  parts  where  such  rlTers  are,  there  shall  be  assigned 
Aud  sworn  good  and  sufficient  conservators  of  this  statute,  as  of  the  statute  of 
Westmiuster. 

But  neither  of  these  statutes  extended  to  anj  rivers  but  such  wherein  salmon 
be.  And  inasmuch  as  such  a  commission  could  not  be  without  the  warrant  of 
au  act  of  parliament,  as  is  observed  truly  by  my  Lord  Cokm  upon  the  statute  of 
Westminster  2y  cap.  47,  consequently  their  commission  cannot  extend  further 
than  that  act  warrants,  vis. :  to  none  but  to  those  that  are  particularly  named, 
or  at  least  wherein  salmon  are. 

By  the  statute  of  17  R.  2,  cap.  9,  the  justioea  of  the  peace  are  appointed  con- 
servators of  these  statutes,  except  only  as  to  the  conservancy  of  the  river  of 
Thames  and  Medway,  annexed  to  the  mayor  of  London. 

By  the  statute  of  1  Eliz.  cap.  17,  there  Is  a  further  and  more  extensive  pro- 
vision against  the  destruction  of  other  fish  as  well  as  salmon,  and  it  Umits, 
that  the  lord  admiral,  the  mayor  of  London,  lords  of  leets,  etc.,  and  all  other 
persons,  etc.,  which  by  grant  or  other  lawful  ways  or  means  lawfully  have  the 
conservation  or  preservation  of  any  rivers,  shall  have  power  within  the  pre- 
cincts of  their  lawful  jurisdiction  to  inquire  of,  by  the  oaths  of  twelve  men, 
and  to  hear  and  determine  such  offenses. 

This  indeed  doth  enlarge  the  power  of  these  conservators  In  respect  of  thit 
offenses,  but  not  in  respect  of  the  limit  of  their  Jurisdiction. 

Upon  all  this,  it  follows : 

Int.  That  these  commissioners  of  conservancy  have  no  power  in  reference  te 
fishing,  but  in  such  places  inhere  salmon  are  or  the  rivers  mentioned  in  the  acts» 
though  in  those  rivers  they  have  jurisdiction  as  to  other  fish  as  well  as  salmont 
and  that  the  conservators  have  no  power  except  in  reference  to  nuisances  in 
common  or  public  rivers,  and  not  in  private  nuisances  between  par^  and  party. 

'Zd,  Consequently,  not  in  the  small  rivers  that  fall  Into  those  rivers,  for  such 
small  rivers  as  they  are  not  named  in  the  acts  of  Westminster  2,  nor  13  R.  8; 
sod  they  have  not  any  salmons  in  them,  and  so  not  within  their  jurisdiction. 

3d.  But  yet  in  those  rivers  particularly  named  in  the  statutes  of  Westmins- 
ter 2  and  13  B.  2,  or  in  .such  rivers  where  salmon  are,  they  have  power  to  in- 
quire of  all  offenses  contraiy  to  the  statute  of  1  Eliz.  because  committed  within 
the  precinct  of  their  jurisdiction. 

4th.  But  then  they  must  not  convict  nor  fine  men  iMrely  upon  apresentmeal 
without  a  tryall,  for  such  conviction  without  tiyall  is  against  law  in  any  oaMi 
but  a  leete  or  swaumote  court. 

And  therefore,  all  those  offensea  that  are  against  the  statute  of  1  Elii.  within 
■mall  rivers,  are  only  punishable  by  the  leete  or  by  the  justices  of  the  peace  al 
their  sessions,  who  are  general  conservators  by  the  statute  of  17  B.  2,  cap.  9^ 
and  not  before  these  conservators  by  commission,  except  as  to  the  oifenses  la 
Tliames,  which  are  inquirable  by  the  mayor  of  London. 

And  thus  much  by  the  way  concerning  conservatorship  and  water  bnilleeii 
and  also  concerning  the  right  of  fishing  in  the  sea  or  arms  thereof  belonging  to 
a  subject,  either  by  grant  or  prescription,  either  as  a  liberty  or  iu  respect  of 
ownership  of  soil. 


6U  CONNBOTICUT, 


Miitlier  t.  CSmipiimb. 


CAP.  VL 

Omo&mln$  ffce  owiai'iMii  or  proprMy  « iMofc  o  tiWaflt wny  ham  M  ffte  m«  akort 

ofMt  moHKfiie  inoremente,  eto. 

I  eome  now  to  those  other  i>art0  of  propriety  which  a  lahjeot  may  have  bj 
pweoriptton  or  naa^e,  viz. :  the  sea-ahore  and  nuoltlme  tnereaflea,  which,  thou^ 
we  have  before  stated  to  belong  prima  faoU  to  the  king,  yet  th^  maj  belong  to 
the  tnbjeot  in  point  of  propriety,  not  only  by  charter  or  grants*  whereof  there 
can  be  but  little  doubt,  but  also  by  prescription  or  usage. 

I.  The  shore  of  the  sea. 

There  aeems  to  be  three  sorts  or  shores,  or  UUora  maHna,  according  to  the 
fmrions  tides,  yis. : 

(1st.)  The  high  spring  tides,  which  are  the  flnxes  of  the  sea  at  those  tides 
that  happen  at  the  two  equinozials,  and  certainly  this  doth  not  dejwre  oommt^ 
M  belonging  to  the  crown.  For  such  spring  tides  many. times  ovexflow  ancient 
meadows  and  salt  marshes,  which  yet  unquestionably  belong  to  the  subject. 
And  this  is  admitted  of  all  hands. 

(2d.)  The  spring  tides,  which  happen  thrice  every  month  at  full  and  change  of  the 
moon ;  and  the  shore  in  question  is  by  some  opinion  not  denominated  by  theee 
tides  neither,  but  the  lands  overflowed  with  these  fluxes  ordinarily  belong  to 
the  subject  prima  facie,  unless  the  king  hath  a  prescription  to  the  contrary. 
And  the  reason  seems  to  be  because  for  the  most  part  the  lands  covered  with 
these  fluxes  are  dry  and  maniorable,  for  at  other  tides  the  sea  doth  not  cover 
them,  and  therefore  touching  these  shores,  some  hold  that  common  right 
speaks  for  the  subject,  unless  there  be  an  usage  to*  entitle  the  crown,  for  this  is 
not  properly  liitut  maris.  And,  therefore,  it  hath  been  held  that  where  the 
king  makes  his  title  to  land  as  littus  maris  or  parceUa  littoria  marini,  it  is  not 
sufficient  for  him  to  make  it  appear  to  be  overflowed  at  spring  tides  of  this  kind. 
P.  8,  Car.  1,  iii  oamerd  Soaoearii,  in  the  case  of  Vanhesdanke  for  lands  in  Nor- 
folk; and  so  I  have  heard  it  was  held  P.  15,  Car.  B.  R.  Sir  Edw.  Heroti's  cose, 
and  Tr.  17,  Car.  2,  in  the  case  of  the  Lady  Wandesf ord,  for  a  town  called  the 
Cowes  in  the  Isle  of  Wight,  in  Soaccario, 

(8.)  Ordinary  tides  or  uepe  tides,  which  happen  between  the  full  and  change 
of  the  moon,  and  this  is  that  whioh  is  properly  littus  maris^  sometimes  called 
mareUum,  sometimes  tocu^tttum.  And  touching  this  kind  of  shore,  viz.,  that 
which  is  covered  by  the  ordinary  flux  of  the  sea,  is  the  business  of  our  present 
inquiry. 

1st.  This  may  belong  to  a  subject.  The  statute  of  7  Jac.  cap.  18,  supposeth 
it,  for  it  provides  that  those  of  Cvomwali  and  Devon  may  fetch  sea-sand  for  the 
bettering  of  their  lands,  and  shall  not  be  hindered  by  those  that  have  their  lands 
adjoining  to  the  sea-coasts,  which  appears  by  the  statute  they  could  not  for- 
merly. Vide  Carta  Antiqxue  D.i>.  n.  24,  the  charter  of  Alan  de  Percey  to  the 
monks  of  Whitby,  and  the  bounds  thereof,  via.,  totam  marinam  d  portd  de 
Whitby  usque  Blowiok,  etc.,  et  usque  Terdiso,  et  usque  in  mare^  e.t  per  marinam  in 
IVhiiby,  conflrmed  by  King  Heniy  II.  And  the  bound  of  that  abbey's  posses- 
Rions  take  in  many  creeks  of  the  sea,  yet  are  given  by  a  subject,  viz.,  Derwent, 
Muse,  £se,  etc. 

2d.  It  may  not  only  belong  to  a  subject  in  gross,  which  possibly  may  suppose 
a  grant  before  time  of  memoiy,  but  it  may  be  parcel  of  a  manor.  And  thus  it 
is  agreed.  5  Reports,  107.  in  Sir  Henry  Constable'  scase,  and  the  book  of  5  EL  3, 
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I»  died  Momdinslj.  And  soeordlng  to  this  wm  the  molntiou  of  ted  pjrer,  SIA, 
lobe  between  Hammond  and  Dtggee,  P.  17,  EUb,  Aooordlng^  It  wm  decreed 
In  the  Exchequer  Chamber,  P.  U,  Car.  inftr  V  Attorney-General  el  Sir  Samnel 
BoD,  Sir  Richard  Bnller  and  Sir  Thomaa  Amndell,  per  omnu  boronee.  And 
the  evidencee  to  prove  this  f sot  are  oommonlj  these :  constant  and  nsoal  f etoh- 
Isg  gmTel  and  sea-weed  and  sea  wmd  between  the  hl^h-water  and  the  low-watar 
mailc,  and  licensing  others  so  to  do,  inclosing  and  imbanking  against  the  tea, 
and  enjojrment  of  what  Is  so  inned,  enjoyment  of  wrecks  liappening  upon  the 
mild,  presentment  and  punishment  of  purprestnres  these  In  the  court  of  a 
manor,  and  snch  like. 

And  as  it  may  be  parcel  of  a  manor,  bo  it  may  be  parcel  of  a  Tiller  parish;  and 
the  evidence  for  that  will  be  usual  perambulations,  common  reputation,  known 
metes  and  divisions,  and  the  like.  And  upon  this  account  the  parson  of  Sutton 
about  H  Car.  had  a  verdict  for  the  tithes  of  Sutton  Marsh  in  Lincolnshire, 
apon  a  long  and  a  great  evidence ;  though  it  appeared  that  within  time  of  mem- 
017  it  was  the  mere  shore  of  the  sea  covered  at  ordinary  tides,  and  without  the 
eld  sea  bank. 

8d.  It  may  not  oulj  l>e  parcel  of  a  manor,  but  de  /acto  it  many  times  is  so; 
and  perolianee  it  is  parcel  almost  of  all  such  manors  as  by  prescription  have 
royal  fish  or  wreclcs  of  the  sea  within  their  manor.  For,  for  the  most  part« 
wrecks  and  royal  fish  are  not,  nor  indeed  cannot  be  well  left  above  the  high- 
water  mark,  unless  it  be  at  such  extraordinary  tides  as  overflow  the  land ;  but 
these  are  perquisites  which  happen  l>etween  the  high-water  and  low-water 
mark ;  for  the  sea  withdrawing  at  the  ebb  leaves  the  wrecks  upon  the  shore, 
and  also  those  greater  fish  which  come  under  the  denomination  of  royal  fish. 
He  therefore  that  hath  wreck  of  the  sea  or  royal  fish  by  prescription  infra  man' 
er^tim,  It  is  a  great  presumption  that  the  shore  is  part  of  the  manor,  as  other> 
wise  he  could  not  have  them.  And  consonant  to  this  Is  the  pleading  of  Sir 
Heniy  KevUl^s  case,  5  £.  8,  8,  and  Rastall^s  Entries,  684,  transcribed  out  of  the 
lecord  M.  14,  E.  U  -Rot.  482,  where  an  abbot,  prescribing  for  wreck  belonging 
to  his  manor,  doth  it  in  this  form :  Ipaeque  tt  ofimes  prcsdeoessores  nti  abbaU9 
monatterii  prtedicU  et  domini  ^ftutdem  irhatierii ;  per  totum  (empus  proNMoCum, 
kabtierufU et  habere  constteverunty  ratUme  tnanerii  prcedicU^  omnfmodo  honavaree- 
taJUi  super  mare  et  ut  tortcoum  super  terram  projecta  per  coeteram  maris  in  guodom 
loqtioubi mare  secundum owrsum  suumpro  temporeftuxit  etr^uxit,  d  quodam  loco 
tocato  M,  in  parochid  de  L.,  etc. ;  and  In  the  following  plea  an  abbot  prescribes  to 
have  iffreccum  maris  infra  praeimctum  manerii  sivt  dominii  sui  projectum  etflotS' 
son  maris  in^aprttdnctum  manerii  devenienst  (juddque  prcediotum  dolium  ttini 
futt  foreccum  fnaris  per  mare  projectum  super  liUus  maris  apud  S,  ir^fra  prmcino' 
flum  manerU  sive  dominii  iUlus. 

And  with  this  agrees  the  Register,  102.  Yet  I  find  the  Earl  of  Cornwall  had 
wreccum  maris  per  comitcUum  Comuhia ;  and  thereupon  being  questioned  for 
wreck,  adjudged  quod  eat  sine  die.  P.  14,  a  1,  minus  B.  R.  Rot.  8,  Comubia^ 
But  that  was  in  a  contest  between  the  king  and  him ;  for  possibly  the  inferloi 
lords  might  have  it  by  usage  against  the  earl. 

Thus  much  shaU  suffice  concerning  the  shore  or  space  between  the  high-watei 
snd  low-water  mark,  which  mi^  belong  to  a  subjeot  and  be  parcel  of  his 
manor. 

11   Let  us  now  come  to  the  maritimaincrementa,  vilp  • 

AUuvio  maris; 
Recessus  maris ;  et 
Insula  maris. 
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(Iflt.)  For  thejtuaUiwionigf  whioh  U  In  an  increase  of  the  hmd  adjoining  bj 
the  projeotion  of  the  sea  casting  ap  and  addingaand  and  dnbb  to  the  adjoining 
land,  whereby  It  is  increased,  and  for  the  most  part  hy  insensible  degrees. 
Braotion,  Hb»  2,  oop.  2,  writes  thns:  Item  yuod  per  aUuvionetn  agro  luo  Jkumen 
adjrrit.  Jure  ffenUum  Ubi  cuiquiMtur,  Eet  autem  aUuvio  laUtia  fnorementeim. 
Et  per  aJhwUmem  adjici  dieUur^  quod  Ua  pauUOim  adjidtiir,  quod  inUfUgert 
non  poMis  quo  momento  temporU  ad^kUnur^  etc  91  autem  non  tU  lotens  <f^ 
orffnentufii,  ootitrorium  erft,  ut  xUJkvminii  pairteim  aJUqmum  ex  tuo  prwUo  dekxuoiU 
ei  vidni  prctdio  appulU,  ceiium  eat  earn  tuumpermanere^  etc.  But  Braoton  follow* 
the  civil  law  in  this  and  some  otber  following  places.  And  yet,  even  according 
to  this,  the  common  law  dotb  regularly  bold  at  this  day  between  party  and 
party.    But  it  is  doubted  in  case  of  an  arm  of  the  sea.    22  Ass.  96. 

This  /us  aUuvioftUt  as  I  have  before  said.  Is  de  Jure  commmU  by  the  law  of 
England  the  king's,  viz.,  if  by  any  marks  or  measures  it  can  be  known  what  la 
■o  gained ;  for  if  the  gain  be  so  insensible  and  indiscernible  by  any  limits  or 
marks  that  it  cannot  be  known,  idem  est  non  ease  et  non  apporens,  as  well  in  mav^ 
Itime  increases  as  iu  the  increases  by  inland  rivers. 

But  yet  custom  may  in  this  case  give  this /us  aUuiHonia  to  the  land  whereonto 
It  accrues. 

This  is  made  out  very  plainly  by  these  ensnlng  records : 

Communia  Trin.  48,  ^.  3,  Rot.  13,  in  Scocoorio,  which  is  that  very  record  whieh 
Is  cited  by  Dyer,  826,  out  of  the  book  of  Ramsey.  Process  went  out  against 
the  abbot  of  Ramsey  ad  oetend^idnm  causam^  qriare  00  acne  marisef  in  moimm 
reoianondebenteesirU  quceabbaeaippropriaioUaMel  domui  muz  sine  HcenM  region 
super  quadcun  getieraU  oommiseione  de  terria  d  rege  conceltUia  et  detenUa.  Abbaa 
reaponditt  quod  ipse  tenet  matierium  de  Brancaater,  qtu)d  scituatum  eat  Juaia  mare, 
et  quod  eat  ibidem  quidem  marsieua^  qui  aliquando  per  iiiJUanta  marla  nUnoratur^ 
aUquando  per  defliiwus  maris  auoetur,  abaqtu  hoe  quod  apitropriavit  sibi  profit  per 
prmaenitationem  preediiCtumaupponitur,  And  issoe  Joined  and  verdict  given  for 
the  abbot  by  nisi  prius  before  one  of  the  barons.  Et  J%Adioium  quod  eat  sine  die 
aalvo  semper  Jure  regis . 

Though  there  were  a  verdict  upon  the  issue,  whether  oppropriovit  or  not,  yet 
it  is  plain  that  the  title  stood  upon  that  which  the  abl>ot  alleged  by  way  of  in- 
crement. And  note,  here  is  no  custom  at  all  alleged,  but  it  seems  he  relied 
upon  the  common  right  of  his  case,  as  that  he  suffered  the  loss  so  he  should 
enjoy  the  benefit,  even  by  the  bare  common  law  in  case  of  alluvion. 

M.  28,  E.  8,  JB.  R.  RoU  28,  lAnooHnia.  The  abbot  of  Peterborough  was 
questioned  at  the  king's  suit  for  acquiring  80  ooras  morteot  in  QosharMs, 
Uoentia  regfa  non  obtevUa.  The  abbot  pleaded,  quod  per  eonauetmdikmm 
,  jtria  eat  et  a  tempore  quo,  etc,  explicit  usurpatum  quod  omnea  et  atnguU^ 
dominij  manerta  terras  seu  tenementa  superooateram  maris  habentea,  portioularttsr 
habebunt  marettum  at  aabulonem  per  Jluwua  et  r^fluxua  maria  aecundum  majua  at 
nUmiaprope  tenementa  sua  prqjeota,  EtdUsit,  quod  ipse  habetquoddammanaHam 
in  eddetnaOld^  unde  plurea  terra  sunt  adi^itoentes  costera  mariSt  et  ate  habat  per 
fkuDua  at  r^luoeua  m/oria  oirdter  800  oeros  mareiti  terraa  auas  adjaoeniaa^  at  per 
temporia  inereimentMn  aeoundum  patria  conauetudinem;  et  abaque  hoe  quod  ipea 
perquiaifHU  etc  And  upon  issue  Joined  it  depended  many  years  before  the 
Issue  was  tried.  But  afterward,  P.  41,  E.S^B.  R.  RoL  28  Linoolnia,  Rex^  via., 
given.  9uod  secundum  oonsuetudinem  poMcs,  domini  maneriorftm  props  mora 
m^tjaoenUum,  habebunt  marettum  at  aabuionam  perfiuoma  et  re^tumm  maria  prn 
temporia  inerememtmm  ad  tenrae  aaiaa  eoaterm  maria  a4iaeeniaa  prqfeeta^  ete^ 
fdso  oUos  sins  dk. 
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Itt.  Here  is  otutom  laid,  mod  he  reliee  not  buelj  apon  the  ease  without  tt. 

'did.  I«  this  case  it  was  per  iffioreiiientiimteiiifK>rtff  and  fMrmo^  Itia 

oot  a  sudden  reliotloa  or  reo^esut  morfo,  as  I  shall  have  oocaslon  to  mentioa 
hereafter;  and  though  there  Is  no  aUu/vio  without  some  kind  of  reliction,  for 
the  sea  shuts  out  itself,  yet  the  denomination  is  taken  from  that  which  pra- 
domiuates.  1 1  is  au  acquest  pmr  proiedtiontm  or  aXbmJom&n^  not  pmr  rtcessma  ov 
retict<o>»eiA. 

8d.  That  such  au  acquisition  lies  in  custom  and  prescription;  and  It  hath  a 
ressonable  Intendment,  because  these  secret  and  gradual  increases  of  the  land 
adjoining  oedunt  mAo  tawpmm  majvm  prtnotpaH;  and  so  bj  custom  It  becomec 
as  a  perquisite  to  the  land,  as  it  doth  in  all  oases  of  this  nature  by  the  oIyU  law. 

(lid.)  Now  as  touching  the  accession  of  land  per  recesmun  mairi§f  or  a  sudden 
retreat  of  the  sea,  such  there  have  been  in  manj  ages.  Sometimes  the  ocean, 
especially  the  narrow  sea  lying  between  us  and  France  and  the  Netherlands, 
leaves  the  English  shore  in  a  great  considerable  measure— possibly  by  reason 
of  some  superundation  on  the  other  eastern  shore,  or  by  some  other  reason  we 
know  not. 

This  accession  of  land,  in  this  eminent  and  sudden  manner  by  the  recess  of 
the  sea,  doth  not  come  under  the  former  title  of  ottueio,  or  increase  per  prq^eo- 
Uonem;  and,  therefore,  if  an  information  of  an  intrusion  be  laid  for  so  much 
land  relict  per  mare.  It  is  no  good  defense  against  the  king  to  make  title  per 
eonmtetudinem  paMa  to  the  marettum^  or  taXndonem  per  mare  prqjecUtm ;  for  It 
is  an  acquest  of  another  nature.  And  this  was  accordingly  adjudged,  if.  12, 
Cor.  RoL  4a,  in  the  case  of  the  king  against  Oldsworth  and  others  for  Sutton 
Marsh,  In  Seaccario.  And  In  that  case  it  was  likewise  held  and  adjudged,  that 
lands  aoquired  per  reUcUonem  marit  are  not  prescribable,  as  part  of  a  manor  or 
as  belonging  to  the  subject:  for  that  were  to  prescribe,  in-effeot,  that  the  nar> 
row  seas  to  the  coasts  of  France  or  Denmark  were  part  of  a  manor.  In  that 
case  the  Informatiou  plea  and  judgment  were  in  substance  as  followeth,  viz. : 
Quod  cum  7000  acrce  marinci  enlsi  vocati  Sutton  Mar$h,  jcusentea  et  existentesjuxta 
Sutton  Long  in  eomUatu  pradicto,  vtdeUoel,  Inter  Sutton  Longet  mareadrefiMaoem 
<KMdem,  fstiseenl  pairoeJIla  UUorie  marini,  ae  ad  r^fluooue  marie  naturalie  et  ordi- 
narioe  aquie  edUs  et  marinis  immdata;  eCimque  eaadem  7000  aoros  morisci  soM 
ftuper  d  marU  unde  inundatnz  fuiuent^  fuieaent  reUetce,  Then  the  information 
sets  forth  a  grant  1^  king  James  under  the  great  seal  to  Peter  Ashton  and  others, 
and  a  regrant  by  them  by  deed  inroUed  to  the  king,  and  that  Michael  Olds- 
worth,  etc,  intruded.  The  defendant  Oldsworth  came  in,  and  as  to  part  pleaded 
as  tenant,  vii. :  Quod  bene  et  fferum  est,  quod  protdicta  7000  ocrcB  marUet  eaUi 
foeaU  Sutton  Manh,  Jaeentes  et  eaistentea  juxta  Sutton  Long,  iHm,:  inter  Sutton 
Long  €t  mare  od  r^fiuaoum  tffuedem,  fuerunt  paroeUa  Uttoris  mortfvii,  et  ad  r^fkuoue 
mariB  natntraUa  et  orddnarioB  aquie  ealeie  inundcUa  et  a  mari  reUcttz  prout  per 
informationem.  But  he  further  saith,  the  king  was  seized  in  right  of  the  duchy 
of  the  manor  of  Sutton,  et  quod  pluree  terrm  dkU  marierii  ante  reUctionem  dtetm 
eotUrm  tnarte  adjaeAaiU;  et  quod  eonsentudo  patria  eat  et  d  tempore  quo,  etc., 
^ruod  dontkU  maneriorum^  terrarwn^  eeu  tenementorum  eiuper  ooeteram  mari* 
fl^^oeeniium,  pcN'ifoulartter  hobebunt  morettum  et  edlbulUmemperfiuaium  et  r^flfuaem 
marUi  eeeundum  majue  et  minue  prope  terrae  eeu  tenemeinta  siua  projectum  nivt 
reUetum:  quodque  et  preNKotoTMO  acrs  moriaol  taiei  ad  terram  pradictam  par- 
mOam  manerii  de  Sutton  a^^aoant,  et  perfiuonm  et  r^^kusue  marie  reUctae  fuerunt 
d  mari,  et  projecta  ad  terram  preMetam  pareeUam  manerii  de  Sutton  prvedicti 
rvHone  c^fue  relictionie  pradietie  domlniw  rex  fuU  miaUiue,  etc,,  de  prfedieti* 
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7000  acris  injwre  dueatus^  etc  And  then  he  entitles  himself  by  a  grant  under 
the  dnohy  seal,  and  traverseth  what  he  had  not  oonfemed.  Upon  this  there- 
was  a  demurrer  and  Judgment  for  the  king,  upon  solemn  argument;  and  prin- 
cipally upon  this  reason,  that  custom  cannot  entitle  the  subject  to  relicted 
lands,  or  malce  it  part  of  a  manor;  and  it  differed  from  the  ease  of  the  abbot  of 
Petersborough  before  cited ;  for  there  It  was  otdypro^eatj  but  here  rtliet  Is  added 
to  the  plea,  that  it  might  answer  the  information ;  though  the  plea  in  the  abbot 
of  Peterborough's  case  was  the  precedent  by  which  the  plea  was  drawn,  and 
with  which  it  agreed,  saving  that  addition  of  rMsL 

And  jet  the  true  reason  of  it  is,  because  the  soil  under  the  water  must  need* 
be  of  the  same  propriety  as  it  is  when  it  is  covered  with  water.  If  the  soil  oC 
the  sea,  while  it  is  covered  with  water,  l>e  the  king's  it  cannot  become  the  sab- 
Jbot's  because  the  water  has  left  it.  But  in  the  case  of  aUu/vio  maiH$,  it  is  other- 
wise, because  the  accession  and  addition  of  the  land  by  the  sea  to  the  dry  land 
gradually  is  a  kind  of  perquisite,  and  an  accession  to  the  land,  and,  therefore, 
in  case  of  private  rivers,  it  seems  by  the  very  course  of  the  common  law,  snoh 
a  gradual  increase  oedU8oU>a4fa45enH;  and  though  it  may  be  doubtful  whether 
it  be  so  ex  jure  communi  in  case  of  the  king,  yet  doubtless  it  gives  a  reasonable- 
ness and  facility  for  such  right  of  aUwfio  to  be  acquired  by  custom ;  for  though 
in  every  acquest  per  aUuvionem  there  be  a  reliction  or  rather  exclusion  of  the 
■ea.  yet  it  is  not  a  recess  of  the  sea,  nor  properly  a  reliction. 

But  this  is  to  l>e  carried  along  with  us  in  the  case  of  reoeemis  or  niiotto  fiMirfa 
vel  brachii  ejuedem ;  that  where  the  land,  as  it  stood  covered  with  water,  did 
by  particular  usage  or  prescription  belong  to  a  subject,  there  the  reoessus maris, 
so  far  as  the  subject's  particular  interest  went  while  it  was  covered  with  water» 
BO  far  the  recesstis  maris  vel  IraeMl  ^uedem  belongs  to  the  same  subject. 

The  king  of  England  hath  the  propriety  as  well  as  the  jurisdiction  of  the  nar- 
row seas;  for  he  is  in  a  capacity  of  acquiring  the  narrow  and  adjacent  seas  ta 
his  dominion  by  a  kind  of  possession  which  is  not  compatible  to  a  subject;  and 
accordingly  regularly  the  kiug  hath  that  propriety  in  the  sea;  but  a  subject 
hath  not  nor  indeed  cannot  have  that  property  in  the  sea,  though  a  whole  traet 
of  it  that  the  king  hath ;  because  without  a  regular  power  he  cannot  possibly 
possess  it.  But  though  a  subject  cannot  acquire  the  interest  of  the  narrow  i 
yet  he  may  by  usage  and  prescription  acquire  an  interest  In  so  much  of  the 
as  he  may  reasonably  possess,  via.,  of  a  dMrUstue  marie^  a  place  in  the  sea  be- 
tween such  points,  or  a  particular  part  contiguous  to  the  shore,  or  of  a  port  or 
creek  or  arm  of  the  sea.  These  may  be  possessed  by  a  subject,  and  prssoribed  la 
point  of  interest  both  of  the  water  and  the  soil  itself  covered  with  the  water 
within  such  a  precinct ;  for  these  are  maniorable,  and  maybe  mtirely possessed 
by  a  subject. 

The  civilians  tell  us  truly,  nihil  prcesoHWtur  nisi  quod  possideiur.  The  kinc 
may  prescribe  the  propriety  of  the  narrow  seas,  because  he  may  possess  them  by 
his  navies  and  power.  A  subject  cannot.  But  a  subject  may  possess  a  naviga- 
ble river,  or  creek  or  arm  of  the  sea,  because  these  may  lie  within  the  extent  of 
his  possession  and  acquest. 

The  consequence  of  this  is  that  the  soil  relinquished  by  such  arms  of  the  sea, 
ports  or  creeks,  nay,  though  they  should  be  wholly  dried  or  stopped  up,  yet  such 
soil  would  belong  to  the  owner  or  proprietor  of  that  arm  of  the  sea,  or  river, 
or  creek;  for  here  is  not  any  new  acquest  by  the  reliction,  but  the  soil  covered 
with  water  was  the  subject's  before,  and  also  the  water  itself  that  covered  it, 
and  it  is  so  now  that  it  is  dried  up  or  hath  relinquished  his  channel  or  part  of  it. 

And  such  an  acquest  of  a  propriety  in  an  arm  or  creek  of  the  ttea  may  be  a» 
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w«ll  wittin  the  preeinot  of  a  port  as  without,  and  that,  thoo^  the  king  or  tome 
other  nibjeot  hath  the  port  in  point  of  franchine  or  privilege.  For  though  the 
toil  of  all  oreeke  and  narigable  rlyers,  especiallj  within  porta,  do  primd  faeiU 
belong  to  the  king  in  point  of  propriety  as  well  as  in  point  of  franchise,  yet  the 
mbject  may  have  bo  great  and  clear  a  posaeeslon  of  the  soil  lying  under  the 
water  of  that  port  that  it  may  belong  to  a  subject  in  point  of  interest  or  propri- 
sty  of  the  soiU  though  he  have  or  have  not  the  port  in  point  of  franchise ;  and 
eonjaqoently  if  the  sea  should  relinquish  the  channel  or  creek  or  arm  of  the 
sea  within  such  a  port  it  might  and  would  belong  to  that  subject  that  had  the 
propriety  of  the  soil  and  waten  before  it  were  so  relioted. 

And  this  is  an  ezoeption  out  of  that  generality,  possibly  that  terra  reliotm 
per  more  m^  not  be  prescribed.  But  a  certain  creek,  arm  of  the  sea  or  d<e- 
Cricdca  maris  may  be  prescribed  in  point  of  interest,  and  by  way  of  oonsequenoe 
or  oonoomitance  the  land  relioted  there,  aooordiug  to  the  extent  of  such  of  a 
precinct  as  was  so  prescribed,  will  belong  to  the  former  owner  of  such  diatricbm 
maris.  But  otherwise  it  would  be  if  such  prescription  before  the  reliction  ex* 
tended  on^  to  aliber^,  or  profit  d  prendre^  or  jurisdietion  only  within  that 
precinct,  as  liberty  of  free  fishing,  admiral  jurisdiction,  or  the  jurisdiction  of  a 
leet  or  hundred  or  other  court;  for  such  may  extend  to  an  arm  of  the  sea,  as 
appears  by  8  E.  2,  Coro»*e;  for  these  are  not  any  acquest  of  the  interest  of  the 
water  and  soil,  but  leave  it  as  it  found  it. 

Therefore  the  discoyeiy  of  the  extent  of  the  prescription  or  usage,  whether  it 
extend  to  the  soil  or  not,  rests  upon  such  evidences  of  fact  as  may  justly  satisfy 
the  oonrt  and  jury  oonoemlng  the  interest  of  the  soiL 

That  which  I  have  to  say  concerning  creeks  or  havens  or  arms  of  tlie  sea,  and 
the  propriety  of  them,  will  be  contained  in  the  following  assertions. 

1st.  That  a  subject  may,  by  usage  or  prescription,  be  owner  or  proprietor  of 
such  an  arm  of  the  sea,  creek  or  particular  portion  of  the  sea  contiguous  to  the 
shore,  as  is  not  a  public  port  or  haven ;  and  consequently,  if  that  part  be  left 
dry  perreoeamtm  vel  oMrucMonem  mari^,  that  will  belong  to  that  subject  that 
had  that  antecedent  propriety  when  it  was  covered  with  water. 

This  will  appear  by  the  review  of  those  cases  that  are  in  the  precedent  chapter 
cuncemUig  the  right  of  fishing  in  the  sea,  many  of  which  instances  make  it  ap- 
pear that  there  may  be  a  right  of  propriety  in  the  soil  aqud  coftpertd^  and  tHe 
right  of  fishing  resulting  not  as  a  profit  d  prendre^  but  upon  the  veiy  right  of  the 
soil  itself.  And  those  instances  tliat  follow  in  the  chapter  will  farther  make 
out  the  propriety  of  the  soil  of  such  places  as  these  compatible  to  a  subject. 

2d.  That  a  subject  having  a  port  of  the  sea  may  have,  and  indeed  in  common 
experience  and  presumption,  hath  the  very  soil  covered  with  the  water;  for 
though  it  is  true,  the  franchise  of  a  port  is  a  different  thing  from  the  propriety 
of  the  soil  of  a  port,  and  so  the  franchise  of  a  port  may  be  in  a  subject,  and  the 
propriety  of  the  soil  may  be  in  the  king  or  in  some  other,  yet  in  ordinary  use 
and  presumption  they  go  together. 

If  the  Idng  at  this  day  grant  portum  maris  de  S.,  the  king  liaving  the  port  in 
point  of  interest  as  well  as  in  point  of  franchise,  it  msy  be  doubtful  whether  at 
this  day  it  carries  the  soil,  or  only  the  franchise;  because  it  is  not  to  be  taken 
by  implication.  But,  surely,  if  it  were  an  ancient  grant,  and  usage  had  gone 
slong  with  it,  tliat  the  grantee  held  also  the  soil,  this  grant  might  be  effectual 
to  pass  both,  for  both  are  included  in  it. 

And  sr>  if  by  prescription  or  custom  a  man  liach  portum  maris  de  S.  in  ordi- 
nary presumption  he  hath  not  only  the  franchise,  but  the  very  water  and  sui) 
within  th»  port;  for  a  portue  maritt  is  quid  aggregoJbum^  as  a  manor;  and  suo^ 
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%  presoriptlon  may  oairy  the  soil  as  well  as  the  ftmnohlse;  and  though  thia 
doth  not  always  hold,  yet  most  times  it  doth. 

EsottMatS^EAfn.!.  Porous  et  pisoorfo  et  morisoiisde  2ViiMfcam  qieetafrt «l 
Amiciam  comUi89am  Devon,  She  had  not  only  the  tranchise  of  the  port,  bat 
the  soil  of  the  port,  and  the  fishing  and  salt-marsh  adjoining.  Vide  ii^tk  whec 
we  oome  to  the  right  of  ports. 

And  Vide  Il0x^ porS,  oap.  i,  the  case  of  the  port  of  Plymooth,  paroel  of  tha 
manor  of  Trematen,  wherein  It  will  appear  that  a  sabjeot,  as  he  may  be  owner 
of  a  port  in  point  of  franchise,  so  he  may  be  owner  of  the  yeiy  soil  of  the  haven 
in  point  of  propriety.  And  see  in  the  same  chapter  oonoeming  the  port  of 
Poole.  The  Earl  of  Snrrqy  was  owner  of  it  in  point  of  propriety  as  well  as  fran- 
chise, and  had  the  anchorage  of  ships  there,  which  seems  to  be  ordinarily  a  per- 
quisite in  respect  to  the  soiL 

3d.  That  a  man  who  is  Dot  owner  of  a  port  in  point  of  franchise,  bat  the 
franchise  of  the  port  belonging  to  the  king,  yet  such  a  sobjeot  may  by  usage 
have  the  yexy  propriety  of  a  creek  or  arm  of  the  sea,  parcel  of  that  port,  and  of 
the  soil  thereof ;  and  may  have  upon  that  account  the  increases  of  land  that 
happen  by  the  recess  of  the  water  of  that  arm  of  the  sea. 

Register,  262  The  prior  of  Oiirlst  Church  CarU^iarU»  petitions  the  king, 
quddoumqwBdamantiqtiatrefiekea^qua  sedueitdlnuoihdomarievocataA.veinuB 
viUiam  de  B,  qute  est  in  8oU>  ipaot^m  priorUt  et  corwenUea^  per  sabuioneB  et  anmam 
marta  jaim  de  novo  tallter  ait  obstrttoto,  q%iod  naves  per  ttenchettm  iUam  usgue  od 
dictamvittamdeB.  venire nequeuntet  aolebant;  et  quceda/m  alia  trenchea,  duoena 
abeodemhraohio  maris  tteque  ad  eaf  idem  nilUamdeB.  jam  vim^ 
per  quamfiavesethaieUidmaHiisque  ad  viUamilUam  commode  etid^ 
poterunt  tra/nsire.  An  ad  quod  damnum  issues  to  inquire,  si  sit  ad  dommim  vef 
prctfudielum  nostri  aut  aUorum^  seu  noeumentum  dieUe  vUke  deB.si  eis  Wienti  fm 
conoedomtis,  qudd  ipsi  dietam  antiquam  treneheamommino  obstruere  et  oommo^ 
dum  suum  inde  faoere  possinL 

Here  the  common  passage  for  snips  to  a  town  admitted  in  point  of  propriety 
to  belong  to  the  prior,  and  that  they  may  make  profit  of  the  soil  being  stopt  up. 

In  Scaecario  Car,    upon  the  prosecution  of  Sir  Saokyille  Crow,  there  was 

in  information  against  Mr.  John  Smith,  farmer,  of  the  Lord  Barclay,  setting 
forth  that  the  river  of  Severn  was  an  arm  of  the  sea,  flowing  and  reflowing  with 
salt  water,  and  was  part  of  the  ponts  of  Gloucester  and  Bristol,  and  that  the 
river  bad  left  about  800  acres  of  ground  near  Shinberdge,  and  therefore  they 
belonged  to  the  king  by  his  prerogative. 

Upon  not  guilty  pleaded,  the  tryall  was  at  the  exchequer  bar,  by  a  very  sub- 
stantial Jury  of  gentry  and  others  of  great  value. 

Upon  the  evidence  it  did  appear  by  unquestionable  proof  that  Severn  in  the 
place  in  question  was  an  arm  of  the  sea,  flowed  and  reflowed  with  salt  water, 
was  within  and  part  of  the  ports  of  Bristol  and  Gloucester,  and  that  within  time 
of  memory  these  were  lands  newly  gained  and  inued  from  the  Severn ;  and  that 
the  very  channel  of  the  river  did  within  time  of  memory  run  in  that  very  place 
where  the  land  In  question  lies;  and  that  the  Severn  had  deserted  it,  and  the 
channel  did  then  run  above  a  mile  toward  the  west. 

On  the  other  side,  the  defendant  claiming  under  the  title  of  the  Lord  Bmniksy 
alledged  these  matters,  whereupon  to  ground  his  defense,  vis. . 

1st.  That  the  barons  of  Barclay  were  from  the  time  of  Henry  the  Second 
owners  of  ^e  great  manor  ol  Barclay. 

2d.  That  the  river  of  the  Severn  usque  filum  aquce  was  time  vUt  of  memory 
parcel  of  that  manor. 
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Sd.  That  hj  the  oomtvit  dutom  of  that  oountiT',  the  JOium  aqwB  of  the  river 
of  Severn  was  the  oommoii  bonndarj  of  the  manort  on  either  tide  of  the  xlTer* 

When  this  ttatnte  of  the  erldenoe  was  opened.  It  wai  Insisted  upon  that  tha 
fhrer  in  qoeetlon  was  an  arm  of  the  sea,  a  royal  river,  and  a  member  of  tha 
king's  port,  and  therefore  lay  not  In  presorlptlott  to  be  part  of  a  manor.  But 
the  eourt  overmled  that  exception,  and  admitted  that  even  such  a  xiyer,  though 
Ube  the  king's  in  point  of  interest  primdfaoie^  jet  it  may  be  by  preserlption  and 
esage  time  ont  of  mind  parcel  of  a  manor. 

Thereupon  the  defendant  went  to  his  proofs,  and  insisted  upon  very  many 
badges  of  property  or  ownership,  as  namely : 

That  the  lords  of  the  manors  adjacent  to  this  river,  and  particularly  those  of 
that  manor,  had  all  royal  fish  taken  within  the  river  opposite  to  their  manor 
usQue  JUum  aQucs; 

That  they  had  the  sole  right  of  salmon  flsblng ; 

That  they  had  all  wrecks  cast  between  high-water  and  low- water  mark ; 

That  the  lords  of  the  manors  adjacent  had  ancient  rocks  or  flshlug-placesi» 
and  weares,  or  such  as  were  of  that  nature,  within  the  very  channel; 

That  they  had  from  time  to  time  granted  these  flshlng-plaoes,  some  by  lease, 
■ome  by  copy  of  court  roll  at  their  several  manors,  by  the  names  of  rocks,  weares, 
staohes,  boraohes,  putts ;  and  that  they  were  constantly  enjoyed,  and  rent  paid 
by  those  copy-holders  and  lease-holders; 

That  by  common  tradition  and  reputation  the  manors  ou  either  side  Severn 
were  bounded  one  against  another  by  the  JUam  oguoB,  and  divers  ancient  depo- 
sltiQns  produced,  wherein  It  was  accordingly  sworn  by  veiy  many  ancient  wit- 


That  the  Increases  happening  by  the  reliotl(m  of  the  river  were  constantly 
snjoyed  by  the  lords  adjacent. 

These  and  many  other  badges  were  opened,  and  were  most  eflbctually  made 
good  by  most  authentlcal  evidences  and  witnesses.  But  before  the  defendant 
had  gone  through  one-half  of  his  evidence  the  court  and  the  king's  attorney- 
general.  Sir  John  Banks,  and  the  rest  of  the  king's  counsel  were  so  well  satisfied 
with  the  defendant's  title  that  they  moved  the  defendant  to  consent  to  with- 
draw a  juror,  whloh,  though  he  were  very  unwilling,  yet  at  the  earnest  desire 
of  the  court  and  the  king's  counsel  he  did  agree  thereunto. 

So  that  matter  rested  In  peace,  and  the  lands,  being  of  the  yearly  value  of 
two  hundred  pounds  and  better,  are  enjoyed  by  the  Lord  Barclay  and  his  farm- 
ers quietly  and  without  the  least  pretense  of  question  to  this  day.  This  1 
itnow,  for  I  was  thoroughly  acquainted  with  this  case,  and  attended  at  the  bar 
atthetryall. 

This  great  and  solemn  tryall  for  the  right  of  a  royal  river  lu  a  port  and  part 
of  it  doth  fully  prove  that  which  I  have  to  say  touching  this  matter. 

But  though  the  subject  may  thus  have  the  propriety  of  a  navigable  river  part 
of  a  port,  yet  these  cautious  ore  to  bo  added,  viz. : 

1st.  That  the  king  hath  yeta  riglit  of  empire  or  government  over  It  In  refer- 
enee  to  the  safe^  of  the  kingdom  mid  to  his  customs.  It  being  a  member  of  a 
port,  prtnU  iiiferiCLs  dicitMr» 

^.  That  the  people  have  a  public  interest,  ajuajmblicwn,  of  passage  and  re- 
passage  with  their  goods  by  water,  and  must  not  be  obstructed  by  nuisances  or 
Impeached  by  exactions,  as  shall  be  shown  when  we  come  to  consider  of  ports. 
For  the  jus  priwitum  of  the  owner  or  proprietor  is  charged  with  and  subject  to 
that  jiM  publicum  which  belongs  to  the  king's  subjects,  as  the  soil  of  an  highway 
Is,  wLich,  though  In  point  of  property.  It  may  be  a  private  man's  freehold,  yet  It 
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li  «lUBSed  wfth  a  pabllo  tntsreit  of  the  peofitot  whteh  maj  not  be  pieJnilUwi 


8d.  Am  twieWng  Mendt  erighig  tn  tlieM»,oriiitlieaniiaorereektorliATeiie 
tliflceot  the  Munerale  holds  whloh  ia  before  obaenred  tonohing  aoqneata  1^  the 
leliotion  or  leeeai  of  the  aea,  or  saoh  anna  or  oreeka  thereof.  Of  oonmionfigfal 
and  pHrndfadet  It  ia  tme,  thcj  belong  to  the  orown,  bat  whera  the  teteroat  of 
aooh  dMrleiua  Moria,  or  arm  of  the  sea  or  oreek  or  haven  doth  in  point  of  pro- 
priety belong  to  a  anbjeot,  either  ^  charter  or  preaoription,  the  iaJanda  that 
happen  within  the  preclnota  of  aooh  private  propriety  of  a  anbjeot  will  belong  to 
tiie  anbjeot  aooordlng  to  the  limita  and  eztenta  of  aneh  propxietif.  And  there- 
fore if  the  weat  aide  of  anoh  an  arm  of  the  sea  belongto  a  manor  of  the  weat  alde» 
and  an  laland  happen  to  ariae  on  the  weat  aide  of  the  JOum  o^imb  Invlroned 
with  the  water,  the  propriety  of  aooh  laland  wiU  entirely  belong  to  the  lord  of 
that  manor  of  the  weat  aide;  and  if  the  eaat  aide  of  anoh  an  arm  of  the  aea  be- 
long to  a  manor  of  the  eaat  aide  iiaQue  jUtim  o^iMB  and  an  laland  happen  between 
the  eaat  aide  of  the  river  and  the  >Ui*m  aqua^  it  will  belong  to  the  lord  on  the 
eaatalde;  and  if  the  JOum  aqucR  divide  itaelf,and  one  part  take  the  eaat  and  the 
other  the  weat  and  leave  an  ialand  in  the  middle  between  both  the  jUa^  the  one 
half  wiU  belong  to  the  one  lord,  and  the  other  to  the  other.  Bat  thia  is  to  be 
snderstood  of  Islands  that  are  newly  made;  for  if  a  part  of  an  arm  of  the  aea 
by  a  new  recess  from  his  ancient  channel  inoompaas  the  land  of  another  man« 
his  propriety  continaes  analtered.  And  with  these  diversities  agrees  the  law 
at  this  day,  and  Braoton,  lib.  2,  eop.  3,  and  the  very  texts  of  the  civil  law.  Vide 
iM^wsi,  U6. 41,  deaegMirefidor0rumdom<nlo,legr<by«  7,12,21,SB,80,l»,50,6a,«^eC 
IMdsimU6.48,  m.  12,  deJlium4Mm»,  I.  1, 1  6.  Vide  Braaton  «iM  supra.  Hdbet 
sMom  locum  JWac  iQMoies  occeasionis  la  insuld  notdlaJlufiWne,  «i^ 
tBia>lum<ais  teweat,  eoaaautiis  somrn  est,  gu<  pro  ituMviso  ab  virdque  parte  JUm^ 
in<sproper<paiaprcBd<apoas<detit,  etc  For  the  propriety  of  snoh  anew  aooraed 
Idand  follows  the  propriety  of  the  soil  before  it  came  to  be  prodooed. 

And  thus  much  shall  sofllce  to  have  been  said  concerning  theae  Iwcraiaewta 
wuuriUma,  and  how  they  may  in  point  of  propriety  belong  to  a  sabjeoc  it  v^ 
■aaina  that  a  few  worda  be  aald  tonchlng  aome  other  pterogativea  ttaas 
aognatlon  with  thIa  matter  we  are  about,  via.: 

Wredk  of  the  sea;  and 
Royal  Flahaa; 
tialfcolnMlnaaanf 
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A  irBtKliy  and  flhlWIw  widow  deposited  in  a  gaTinga  bank  $290  in  her  own 
■ame  aa  trust'  e  for  W.»  the  child  of  a  neighbor  and  friend.  Soon  after  die 
told  hia  paranta  that  ahe  had  deposited  saoh  snm  for  th^  son,  and  after- 
ward spoke  of  it  as  belonging  to  him.  She  afterward  drew  out  the  monej 
at  diftrsnt  times,  and  applied  it  to  her  own  ose ;  and  died  leaving  a  will  in 
which  no  mention  was  made  of  the  deposit  or  of  W.  HM,  that  the  deposit 
was  a  complete  gift ;  that  the  depositor  could  not  revoke  it,  and  that  her 
eiecutor  waa  liable  to  W.  for  the  amount. 

ASSUMPSIT  by  William  A.  Minor  against  Ely  F.  Bogers,  ezeo- 
utor,  for  money  had  and  receiyed.  The  court  found  the 
following  facts: 

For  sixteen  years  prior  to  her  deaths  which  occurred  in  the  year 
1868,  Mary  Daniels  lived  as  a  near  neighbor  to  the  plaintiff's  father, 
in  the  town  of  Branf  ord.  She  was  a  widow,  having  a  large  estate 
and  no  children,  and  left  property  to  the  amount  of  about  135,000. 
She  was  intimate  with  and  friendly  to  the  family  of  the  plaintiff's 
father,  and  was  in  the  habit  of  employing  the  plaintiff  to  run  of 
errands,  and  often  took  him  with  her  when  she  rode  out  He  was 
at  her  house  almost  daily,  doing  errands  for  her,  and  she  made  him 
several  presents  of  clothing,  jewelry,  etc. 

On  the  30th  day  of  March,  1861,  the  plaintiff  came  with  her  to 
New  Haven.  She  inquired  of  him  particularly  about  his  middle 
name,  and  leaving  him  in  a  store  with  directions  to  wait  for  her, 
she  Tisited  the  New  Haven  Savings  Bank  (where,  at  that  time  and 
for  a  year  or  two  after,  she  had  no  deposit  except  the  one  now  to  be 
mentioned),  and  deposited  in  the  bank  $250,  receiving  the  usual 
bank  deposit  book,  made  out  to  **  Mary  Daniels  as  trustee  of  Wil- 
liam A.  Minor.'' 

The  semi-annual  interest  was  afterward  added  upon  the  book  up 
to  January,  1863,  and  again  up  to  January,  1864. 

()n  the  15th  of  June,  1863,  she  drew  out  $150  of  the  money,  and 
on  the  18th  of  May,  1864,  she  drew  $130.15,  the  balance  of  prin- 
sipal  and  interest  then  due,  and  signed  a  receipt  in  the  book  in  her 
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ttalij  ou  declared  to  the  bank  when  she  made  the  depoait,  expecting 
they  wo^li  make  a  record  of  it  for  the  benefit  of  the  plaintiff, 
which  they  did  make.  She  sabstantially  so  declared  to  the  &ther 
and  nat^ind  guardian  of  the  plaintiff,  a  diort  time  after,  expecting, 
no  doubt,  that  he  would  inform  the  plaintiff  of  what  she  had  done 
for  him 

It  is  t/ne  that  a  mere  naked  promise  to  give  personal  property,  or 
a  declan^tion  by  a  party  that  he  gives  such  property,  without  per- 
forming some  act  delivering  or  conveying  the  property  to  the 
donee,  ^  valA  not  be  sufficient  But  here  the  donor  took  the  sum 
of  money,  and  deposited  it  in  the  bank,  where  she  had  no  funds  of 
her  own,  for  the  purpose  of  transferring  all  the  beneficial  interest  in 
the  sam«9  to  the  plaintiff;  and  although  she  used  her  own  name  as 
trustee  of  the  plaintiff,  still  the  act  had  the  same  effect  as  deposit- 
ing it  in  the  plaintiff's  name,  in  every  respect  except  the  legal 
title.  Surely  here  are  acts  done  for  the  purpose  of  transferring  the 
beneficial  interest  in  the  chose  in  action  to  the  plaintiff. 

If  the  deposit  had  been  made  in  the  name  of  the  donor  alone, 
then  it  would  have  been  necessary,  in  order  to  perfect  the  gift,  for 
her  to  have  given  the  plaintiff  a  writing  conveying  the  gift,  or  an 
assignment  of  the  bank  book  on  which  the  deposit  was  entered,  as 
in  the  case  of  Oamp^s  Appeal  from  Probate,  36  Oonn.  88  ;  S.  0.,  4 
Am.  Bep.  39. 

But  here  the  conveyance  was  made  of  the  chose  in  action  at  the 
time  the  deposit  was  made,  and  it  so  appears  on  the  books  of  the 
bank,  and  on  the  donor's  bank  book,  which  entries  she  caused  to 
be  made  at  the  time  of  the  transaction. 

But  the  defendant  relies  very  much  upon  the  fact  that  Mrs. 
Daniels  retained  possession  of  the  bank  book.  He  considers  this 
act  of  hers  as  wholly  inconsistent  with  a  perfected  gift.  But  she 
could  not  act  as  trustee  of  the  chose  in  action  without  retaining 
possession  of  the  book,  for  it  is  well  known  that  savings  banks 
require  the  presentation  of  such  books  whenever  any  action  on  their 
part  is  asked  for  with  regard  to  the  deposits  in  the  banks.  She 
retained  possession,  therefore,  because  the  deposit  was  made  in  her 
name  as  trustee,  and  not  because  she  had  not  given  the  beneficial 
mterest  of  the  deposit  to  the  plaintiff. 

The  view  we  have  taken  of  this  case  is  supported  by  the  case  of 
Gardner  v.  Merritt,  32  Md.  78 ;  S.  C,  3  Am.  Bep.  115.  In  that 
case  a  granimotbcr,   from  time  to  time  during  a  penod  of  five 
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feara,  deposited  yarioos  snms  of  money  in  a  sayings  bank  in  Balti- 
more to  the  credit  of  her  fiye  grandchildren.  The  aoconnts  in  the 
bank  were  entered  in  the  name  of  each  child  as  a  minor,  and  the 
deposits  were  made  snbject  to  the  order  of  the  grandmother  or  that 
ef  her  daughter.  The  grandmother  died,  and  shortly  after  her 
death  the  daughter,  who  was  the  executrix  of  her  mother's  will, 
obtained  from  the  bank  all  the  money  that  had  been  deposited  to 
the  credit  of  the  grandchildren,  and  treated  it  as  a  part  of  the  grand- 
moiher'B  estate.  It  was  held  that  the  moneys  deposited  by  the 
grandmother  became  perfected  gifts  in  the  grandchildren,  and  that 
the  donees  were  entitled  to  the  seyeral  amounts  which  stood  to  their 
credit  in  the  bank  when  they  were  withdrawn  by  the  defendant 

The  case  of  MiUspatigh  y.  Putnam,  16  Abbott's  Pr.  380,  is 
directly  in  point.  There  O.  F.  deposited  money  in  a  bank  in  her 
own  name,  and  to  her  own  credit,  but  in  trust  for  C.  F.  M.  It  was 
held  that  this  fact  raised  a  presumption  that  the  money  deposited 
was  the  money  of  C.  F.  M.  and  might  be  so  regarded.  But  eyen 
as  a  gift  from  C.  F.  to  0.  F.  if.  the  court  held  the  transaction  to 
be  sufficiently  definite  and  complete  to  make  the  gift  absolute  and 
perfect  in  C.  ^.  Jf.  See  also  the  following  cases:  Gfrangiac  y,  Arden, 
10  Johns.  293  ;  Orover  y.  Orov&r,  24  Pick.  261 ;  Howard  y.  Wind- 
ham County  Savings  Bank,  40  Vt.  597 ;  Penfieldy.  Thayor,  2  E.  D. 
Smith,  305  ;  Parish  y.  Stone,  14  Pick.  198 ;  Champney  y.  Blanch- 
ard,  39  N.  Y.  111. 

We  think,  therefore,  that  the  gift  of  Mrs.  Daniels  to  the  plaintiff 
was  complete  when  the  money  was  deposited  in  the  bank,  and  that 
consequently  she  could  not  thereafter  annul  the  transaction,  as  she 
attempted  to  do. 

The  defendant  further  claims  that  her  trust  was  yoid  for  uncer- 
tainty, because  no  time  is  specified  when  the  plaintiff  should  enjoy 
the  legal  as  well  as  the  equitable  right  to  the  property.  The  donor 
stated  that  the  plaintiff  would  need  the  donation  for  his  education, 
thereby  implying  that  it  should  be  in  his  hands  for  that  purpose 
when  that  time  should  arriye.  At  all  eyents  it  cannot  be  consid- 
ered that  she  intended  the  trusteeship  to  continue  longer  than  dur- 
ing the  minority  of  the  plaintiff.  We  see  no  difficulty  in  this  objec- 
tion. 

Again,  it  isclaimedthat  the  plaintiff  cannot  maintain  this  action 
at  law,  on  the  ground  that  the  legal  title  to  the  chose  in  action 
nerer  vested  in  him.     It  will  be  observed  that  some  three  years 
V-)!.  XVL  — 10 
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after  the  gift  was  made,  Mrs.  Daniek  refused  longer  to*  act  as  his* 
tnutee,  and  thereupon  oonyerted  his  property  to  her  own  use.  It 
may  well  be  questioned  whether  the  legal  title  to  the  chose  in. 
action  did  not  instantly  Test  in  the  plaintifl  by  this  wrongful  act 
of  hers,  inasmuch  as  no  particular  formality  is  necessary  to  trans- 
fer  the  legal  title  of  such  property  to  one  in  whom  the  beneficial' 
interest  is  already  rested.  But  howeyer  this  may  be,  we  are  satis-^ 
fied  that  the  legal  title  Tested  in  the  plaintifl  when  he  arriTed  at 
majority,  for  we  hare  seen  that  the  trusteeship  was  nerer  designed 
to  continue  longer  than  during  the  plaintiff's  minority.  When 
that  ended,  the  trusteeship  terminated  by  its  own  limitation.  There^ 
was  no  necessity  for  its  longer  continuance.  The  cases  of  Under* 
hiU  T.  Morgan,  33  Conn.  105,  and  Campus  Appeal  from  Probaie,  86- 
id.  88;  S.  G.,  4  Am.  Bep.  39,  hare  some  bearing  upon  this  point. 
A  majority  of  the  court  adrise  judgment  for  the  plaintiff. 

In  this  opinion  Sbyhoub,  G.  J.,  and  Foens,  J.,  concurred.. 
Oabpbhtjbb  and  Phblpb,  JJ.,  dissented* 
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turn  ^^  eantribfUian. 

A  piomiiiflOfy  note  written  "  I  promise/'  etc.,  and  signed  by  teyeral  persons  as 
makers,  is  joint  as  well  as  several  * 

A  promissory  note,  due  on  demand,  was  executed  hj  the  maker  and  two  sore- 
ties  and  delivered  to  the  payee.  Afterward  the  payee,  becoming  dissatisfied 
with  the  responsibility  of  the  names  attached,  required  the  nuker  to  f  ar- 
nish  additional  security.  Thereupon  the  defendant,  at  the  maker's  request,, 
signed  the  note  under  the  signatures  of  the  sureties  and  took  from  the- 
maker  collateral  security  for  his  risk.  The  plaintiff*,  one  of  the  sureties, 
was  compelled  to  pay  the  note  and  brought  action  against  the  defendant  for 
contribution.  Held,  that  the  presumption  was  that  defendant  signed  t]i» 
aote  as  surety  and  not  as  guarantor,  and  was  therefore  liable  to  contribute. 

•  To  same  effset,  fraOocs  ▼.  JeieeB,  S  Am.  Rep.  4S. 
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SUBMISSION  upon  an  agreed  statement  of  facts,  the  snbstanM 
of  which  is  set  forth  in  the  opinion* 

WAiieT  A  Wairaus,  for  plaintiff. 

Cothrefh  for  defendant 

Phulps,  J.  This  case  oomes  before  us  by  way  of  an  ^^^t^f^l^>ril^lfr 
Boit  reseryed  by  the  Superior  Oourt  at  the  request  of  the  partiea 
for  the  advice  of  this  court,  on  the  question  whether  the  defendant, 
whose  name  is  last  signed  to  the  note,  is  co-surety,  with  two  others, 
of  the  principal,  so  as  to  be  liable  to  contribute  to  one  of  them 
who  has  paid  the  whole  debt.  It  appears  from  the  agreed  faots 
that  the  loan  was  niade  to  and  for  the  sole  benefit  of  George  A. 
Monson,  and  that  the  creditor  at  the  time  the  loan  was  made 
required  the  signature  of  Frank  S.  Monson  and  Stiles  F.  Monson 
to  the  note,  and  that  they  all  signed  it  upon  its  face  and  before  its 
delivery  to  the  payee,  and  so  far  as  appears  from  the  paper  itself 
intended  to  be,  and  were,  joint  and  several  makers  of  it  The 
payee  nine  months  afterward  became  dissatisfied  with  the  responsi* 
bility  of  the  names  then  attached  to  the  note,  and  required  the 
principal  to  furnish  additional  security  either  by  mortgage  or  the 
name  of  some  other  responsible  party;  whereupon  the  defendant, 
at  the  request  of  the  principal,  placed  his  name  upon  it  under  the 
others,  and  took  from  him  mortgage  security  on  property  belonging 
to  his  wife.  After  the  defendant's  signature  the  note  read  at 
follows: 

"  WooDBUBY,  March  17tt,  1868. 
**  For  value  received  I  promise  to  pay  Daniel  S.  Lemmon  sixteen 
Hundred  dollars,  with  interest  at  six  per  cent  and  all  taxes. 

^'  Geobge  a.  Mon^soh. 

**  Fbane  S.  MoirsoH. 

"Stilbs  F.  Monsok. 

'^  Robebt  I.  Drakblbt.'' 

Stiles  F.  Monson  has  since  been  compelled  to  pay  the  note,  and 
he  now  claims  that  the  defendant  should  contribute  toward  the 
amount  so  paid. 

The  case  might  have  been  so  presented  as  in  all  respects  to 
eatitle  the  plaintiff  to  the  benefit  of  every  equitable  consideration^ 


•6  CONNECTICUT, 


MoDflon  ▼.  Dntkeley. 


bat  as  the  record  stands  we  are  simply  requested  to  advise  whether 
the  defendant  is  bound  to  contribute  one-third  of  the  sum  actually 
paid  in  discharge  of  the  note  by  Stiles  F.  Monson;  and  no  claim 
is  made  or  advice  asked  with  reference  to  the  liability  of  the 
defendant  to  transfer,  for  the  benefit  of  othep  parties,  the  security 
which  he  holds,  or,  in  consequence  of  the  insolvency  or  removal 
of  eithei*  of  them  from  the  State,  to  establish  a  different  and  more 
equitable  basis  of  ap])ortionment. 

An  inspection  of  the  paper  discloses  nothing  inconsistent  with 
the  fact  that  the  signatures  were  all  written  at  the  same  time,  upon 
the  same  consideration,  and  for  the  same  purpose.  Although  the 
promise  is  expressed  by  the  use  of  the  singular  pronoun  **  I,''  the 
intention  of  all  the  signers  to  become  joint  and  several  original 
makers  is  uncontradicted  by  any  thing  on  the  face  of  the  note,  and 
such  is  the  legal  interpretation  of  such  a  promise  signed  at  the 
same  time  by  several,  when  the  character  and  object  of  their 
signatures  is  unexplained.  Heimmenway  v.  Stowe,  7  Mass.  58; 
C7uiffee  v.  JoneSy  19  Pick.  263;  Story  on  Prom.  Notes,  §  466;  see 
also  Wallace  v.  JeweU,  21  Ohio  St.  163;  8  Am.  Bep.  48.  The 
record,  however,  farther  shows  that  as  between  themselves  George 
A.  Monson  was  in  fact  principal,  and  Frank  S.  Monson  and  Stiles 
F.  Monson  only  sureties. 

Wliat  is  the  legal  effect  of  the  defendant's  signature?  Did  he 
lliereby  become  a  joint  and  several  maker  with  the  other  parties 
to  the  note,  or  a  surety  with  Frank  S.  Monson  and  Stiles  F.  Mon- 
son of  George  A.  Monson,  the  principal  and  real  maker,  or  a 
guarantor  of  the  maker,  or  a  surety  for  all  the  preceding  signers 
of  the  note? 

The  answer  to  this  four-fold  inquiry  must  very  materially  depend 
on  the  intention  of  the  defendant  to  be  gathered  from  his  signa- 
ture and  from  the  attending  circumstances.  A  party  is  at  liberty 
to  qualify  his  signature  by  the  addition  of  such  technical  or  other 
words  as  are  apt  and  effectual  to  indicate  his  intention  and  describe 
his  true  character  and  relationship  to  the  transaction.  If  he  doet 
so  his  obligation  is  measured  by  the  words  so  used  according  to 
their  legal  import,  and  he  is  not  bound  beyond  the  liability  which 
attaches  to  a  signature  so  made.  He  may  thus  make  himself  a 
guarantor  or  special  surety  for  some  particular  party  as  he  pleases, 
or  an  original  principal,  provided  he  becomes  a  party  to  the  paper 
at  the  time  of  its  inception.    But  if  he  signs  without  qualification 
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or  addition,  he  is  preaumed  to  intend  what  the  law,  nnder  the  oir- 
onmstances,  implies  from  such  a  signature. 

A  party  cannot  subsequently  to  the  execution  and  delirery  of  a 
note,  unless  in  pursuance  of  an  arrangement  at  the  time  of  the 
execution  or  delivery,  become  a  joint  promisor  and  maker  of  it. 
The  original  consideration  is  past  and  executed,  and  with  respect 
to  that  he  is  a  stranger,  and  no  new  and  independent  consideration 
can  then  be  imported  into  the  original  contract  so  as  to  give  the 
payee  the  right  of  recoyery  against  him  as  a  joint  maker.  The 
original  contract  is  complete,  and  the  note  can  in  no  sense  be  con- 
sidered an  inehoaie,  but  must  be  regarded  as  a  pyrfeded  instrument, 
and  therefore  cannot  be  said  to  be  subsequently  made  by  the  addi- 
tion of  another  signature.  Such  subsequent  undertaking  is  inde- 
pendent of,  and  collateral  to^  the  original,  and  must  be  construed 
to  be  either  a  contract  of  guaranty  or  suretyship,  according  to 
the  consideration  and  circumstances.  MiUsr  y.  ffasian,  2  Hill,  191; 
McCaughey  y.  Smiihy  27  N.  T.  41;  Tenney  y.  Prince,  4  Pick.  385; 
Union  Bank  y.  Brtrintree,  8  Mete.  509,  510;  Bentham  y.  Judkins, 
13  id.  265;  McOoney  y.  Stanley,  8  Gush.  85;  Stone  y.  Whitey  8 
Gray,  593;  Green  y.  Shepard,  5  Allen,  590;  Story  on  Prom.  Notes, 
§  474,  and  notes. 

Upon  the  precise  question  before  us  we  haye  no  case  in  point  in 
our  own  decisions,  and  haye  looked  in  yain  for  any  elsewhere  in  all 
respects  exactly  analogous.  The  general  principle,  that  the  right 
of  mutual  contribution  exists  only  among  those  who  are  sureties 
for  the  same  thing  and  bound  for  the  same  debt  or  duty,  is  fully 
recognized;  and  in  determining  the  question  of  co-suretyship, 
equity  has  respect  to  substance  rather  than  form,  and  to  the 
engagements  which  the  parties  haye  entered  into  more  than  to  the 
instruments  by  which  their  engagements  are  eyidenced.  If  seyeral 
persons  or  sets  of  persons  enter  into  contracts  of  suretyship  which 
are  the  same  in  their  legal  operation  and  character,  though  by 
different  instruments,  at  different  times,  and  without  the  knowl-* 
edge  of  each  other,  they  will  be  bound  to  mutual  contribution. 
1  Leading  Cases  in  Equity,  156,  and  cases  there  cited. 

So  far  as  mutuality  in  contribution  in  fact  exists,  it  does  not 

iepend  on  the  relation  of  joint  makers  of  an  obligation,  but  entirely 

*m  that  of  co-suretyship.     The  signature  of  a  surety  is  not  joint  in 

ts  character,  but  several,  and  co-sureties  may  sign  the  paper  at  dif- 

Cerent  times,  and  indeed  different  papers,  and  in  ignoranco  of  the 


78  CONNECTICUT, 


Monson  ▼.  Drakeley. 


undertekiiigB  of  each  other,  and  still  preserve  their  mntnalily  with 
respect  to  contribation.  A  party  may  be  so  situated  as  not  to  be 
liable  to  the  holder  as  a  maker,  and  therefore  not  in  condition  to 
«eek  contribation  from  other  parties  who  are  sureties,  and  still  re- 
tain to  them  such  a  relation  that  in  the  event  of  payment  by  one 
of  them  he  will  be  liable  to  contribute.  We  think  we  have  shown 
that  a  person  may  sign  an  obligation  after  its  original  execution  and 
•delivery  and  not  thereby  render  himself  liable  to  the  payee  as  a 
joint  maker,  yet  if  he  intends  to  become  a  coHsurety  with  others, 
who,  as  to  the  payee,  are  joint  and  several  makers,  and  as  to  each 
other  co-sureties,  he  will  be  liable  to  contribution  ;  and  we  think 
that  is  the  precise  situation  of  the  defendant,  if  he  is  liable  at  all. 

With  respect  to  the  technical  distinctions  in  legal  character  and 
-effect  between  a  surety,  guarantor,  indorser  and  maker  of  promis- 
sory notes  there  is  so  much  nicety  of  refinement  as  often  to  lead  to 
great  uncertainty  as  to  the  real  nature  of  the  distinctions,  and 
especially  as  to  the  principle  on  which  some  of  the  assumed  distinc- 
tions rest  In  many  cases  the  shades  of  legal  difference  between  a 
guarantor  and  surety  are  so  subtle  and  readily  blended  as  to  be 
tdmost  impossible  of  separate  and  satisfactory  discrimination,  and 
sometimes  also  between  an  indorser,  guarantor  and  surety;  and  in 
some  instances  the  question  whether  a  party  was  maker,  guarantor 
or  surety  has  been  found  not  free  from  difficulty  upon  any  clearly 
defined  and  well-settled  principles. 

The  practical  difficulty  mainly  arises  in  attempting  to  determine 
the  real  character  of  the  parties,  but  when  that  is  clearly  ascertained 
their  proper  legal  rights  and  obligations  can  generally  be  readily 
affixed.  A  guarantor  of  the  ability  of  the  maker  is  in  no  sense  in 
privity  with  the  sureties.  His  undertaking  is  collateral  to  theirs 
and  independent  of  it.  He  is  not  chargeable  by  them  with  contri- 
bution, neither  can  he  claim  it  from  them;  and  if  he  pays  the 
debt  his  remedy  is  that  of  indemnity  against  the  principal  by  whoee 
de&ult  he  has  been  injured.  A  supplemental  surety  for  all  the 
prior  parties,  including  the  principal  as  well  as  sureties,  has  entered 
into  a  still  different  engagement  His  liability  is  to  the  holder  in 
case  of  the  default  of  all  those  parties.  Like  a  guarantor  he  is  not 
liable  to  contribute  to  the  other  sureties  because  his  engagement 
extends  to  their  responsibility  as  weU  as  to  that  of  the  maker.  Aa 
between  himself  and  the  other  sureties  there  is  no  mutuality,  and 
if  he  is  subjected  his  only  remedy  is  indemnity.     A  co-surety  un- 
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dertakeB  with  another  to  be  responsible  for  the  debt  or  duty  of  a 
third  person.  Their  obligation  though  seyeral  is  not  collatenU,  but 
is  for  the  same  thing.  While  they  have  also  a  right  of  indemnity 
against  their  principal  in  case  they  are  damnified,  there  is  generally 
«ach  mntnality  between  them  as  to  render  the  right  and  duly  of 
contribution  reciprocal 

The  defendant  signed  the  note  for  and  at  the  request  of  theprin* 
'Cipal,  and  for  his  sole  benefit,  without  arrangement  with  and  con- 
4^urrence  of  the  sureties,  and,  so  far  as  appears,  without  their  solic- 
itation or  knowledge.  He  supposed  it  would  operate  to  continue 
the  term  of  credit  of  the  principal  as  it  in  fact  did,  and  was  thereby 
beneficial  to  him.  Under  those  circumstances  he  can  hardly  be 
said  to  have  signed  for  the  benefit  of  all  the  prior  parties.  His 
securily  came  from  the  principal,  and  the  consideration  arising  out 
«f  it  moved  entirely  from  him  and  not  from  the  payee.  The  payee 
required  of  the  principal  some  kind  of  additional  security,  and  that 
requirement  resulted  in  the  defendant's  signature.  There  was  no 
arrangement  whatever  between  the  payee  and  the  defendant  The 
payee  did  not  agree  to  forbear  suit  against  the  principal,  and  was 
under  no  legal  obligation  to  have  done  so.  Possibly  the  fact  that 
he  did  may  have  been  sufficient,  in  connection  with  the  circum- 
stances, to  constitute  a  valid  consideration  for  the  defendant's  un- 
dertaking, so  as  to  enable  the  payee  to  have  maintained  an  action 
on  that  undertaking,  even  though  it  was  only  operative  to  the  payee 
through  the  medium  of  the  principal;  but  it  is  obvious  that  he  could 
not  have  done  so  by  simply  declaring  against  the  defendant  as  a 
joint  maker  of  the  note.  But  even  if  the  defendant's  signature  was 
in  no  way  available  to  the  payee,  it  was  so  only  through  his  own 
negligence.  He  might  have  required  a  difFerent  kind  of  security, 
or  a  different  undertaking.  If  he  was  willing  to  rely  on  this,  and 
delay  the  collection  of  the  note,  it  was  not  the  defendant's  fault, 
nor  the  result  of  any  contract  between  the  payee  and  himself ;  and 
upon  the  facts  as  conceded  to  exist,  we  see  no  reason  to  attribute 
to  the  defendant  an  intention  to  contract  for  the  benefit  of  any  one 
but  the  principal  maker  of  the  note. 

This  conclusion  narrows  the  case  to  the  inquiry  whether  the 
defendant  was  a  guarantor  of  the  ability  of  the  maker  upon  an 
imdertaking  collateral  to  that  of  Frank  S.  Monson  and  Stiles  F. 
Monson,  or  whether  his  engagement  was  in  substance  identical  with 
theirs.    It  is  clear  that  it  was  with  and  to  the  same  party,  and  the 
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&ct  that  he  took  secority  from  that  party  is  perhaps  as  consistent 
with  one  relation  as  the  other. 

There  are  nndonbtedly  authorities  which  favor  onr  holding  tho 
defendant  to  the  character  of  a  gaarantor,  in  which  event  he  would 
not  be  liable  to  contribation;  but  the  special  circumstances  of  the 
case  as  evinciye  of  intention  should  receive  their  proper  weight, 
and  the  law  must  be  applied  in  view  of  them.  We  are  unable  to 
see  our  way  to  a  result  as  clearly  as  we  could  wish,  because  those  cir- 
cumstances are  not  of  absolutely  controlling  force,  and  we  are  left 
to  choose  between  presumptions  of  which  neither  is  necessarily  con> 
elusive.  We  consider  it  of  some  importance  to  observe  that  the 
defendant  is  a  near  connection  of  the  principal  and  his  sureties;  and 
when  he  signed  the  note  and  took  security  from  one  of  them  we 
think  he  may  be  taken  to  have  been  conversant  with  their  rela- 
tion to  the  paper  and  to  each  other  with  respect  to  it,  and  in  the 
absence  of  all  farther  explanation,  that  we  may  under  the  circum- 
stances hold  the  law  to  presume  that,  by  placing  his  name  under 
those  of  the  other  sureties,  and  attaching  to  it  no  legal  character  or 
qualification,  he  intended  to  do  precisely  what  they  had  previously 
done ;  and  that  if  the  contract  of  the  defendant  was  reduced  to 
writing  it  would  show  a  promise  by  him  to  George  A.  Monson,  in 
consideration  of  the  security  given,  to  become  a  surety  for  him  with 
Frank  S.  Monson  and  Stiles  F.  Monson  in  his  obligation  as  the 
maker  of  the  note.  We  believe  the  preponderance  of  facts  and  of 
legal  presumptions  as  applicable  to  them,  to  lie  in  that  direction, 
and  in  view  of  the  circumstance  of  the  defendant's  holding  security 
from  the  principal  we  are  satisfied  that  we  shall  on  the  whole  by 
this  result  better  subserve  the  purposes  of  natural  justice  and 
equality  in  equity,  which  are  said  to  be  the  foundation  on  which 
the  principle  of  contribution  rests. 

We  have  gone  thus  fully  into  the  questions  involved  because  of 
their  importance,  and  of  the  peculiarity  of  some  of  the  features  of 
the  case,  and  append  the  following  list  of  the  principal  anthorities 
considered  in  our  examination  of  it :  Bering  v.  Sari  of  Winchebea, 
1  Oox,  318 ;  Craythome  v.  Smnbume^  14  Yesey,  163 ;  Cooper  v. 
Twynam^  1  Turn.  &  Buss.  426  ;  Breekenridge  v.  Taylor^  5  Dana, 
110 ;  MeNM  v.  Sanford,  3  B.  Monr.  11 ;  8hmt  v.  Vance,  1  Bob. 
( Va.)  169  ;  Harrieon  y.  Lane,  5  Leigh,  414 ;  Dania  v.  McBae,  2 
Hawks,  690 ;  Thompeon  v.  Sanders,  4  Dev.  A  Bat  404 ;  Bell  v. 
Jaeper,  2  Ired.  Eq.  597 ;  Outler  v.  Bmorif,  37  N.  H.  567 ;  White^ 
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iaus$  T.  Hanaam,  42  id.  9  ;  Lapham  y.  Bame8,  2  Vi.  218;  Lang- 
by  T.  Origga,  10  Pick.  121 ,  Ohaffee  t.  Jones,  19  id.  260 ;  Warmrj. 
Pries,  8  Wend  897 ;  Harris  y.  Warner,  18  id.  400 ;  JVbr^Ofi  t« 
Ooans,  3  Denio,  180 ;  8.  C,  2  Sold.  88 ;  Oan^Ml  y.  Mesier,  4 
Johna.  Oh.  884. 

We  adYue  the  Superior  Court  to  decree  tlmt  the  defendant  is 
liable  to  contribute  to  the  plaintiif  the  lum  and  proportion  oUumed 
by  him. 

In  OoB  opinion  Ssyhoub,  0.  J.,  Park  and  Fobteb,  JJ.,  oon 
coned. 

Oaxfmster,  J.  It  seema  to  me  that  the  defendant  may  more 
properly  be  regarded  as  a  guarantor  and  therefore  not  liable  to  con- 
tribution ;  but  I  am  disposed  to  acquiesce  in  the  result,  on  the 
ground  that,  haYing  signed  the  note  as  maker,  he  irUended  to  be- 
come liable  as  such,  and  that  the  other  parties  so  understood  it. 
That  being  so,  there  is  no  injustice  in  holding  him  responsible  on 
his  contract  according  to  the  intention  of  the  parties.  If  he  is  to 
be  regarded  as  a  maker  at  all,  I  think  he  is  a  maker  for  all  purposes, 
and  liable,  not  only  to  contribution,  but  also  to  the  holder  directlj. 
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tkm  M  a  "  Unitaitoii  floetoty  of  Ghristiaiui/'  and  eontlmiad  to  hold  prapor^ 
and  eonduet  publie  wonhip  as  lach  until  tho  pastor  pnblidx  avowed  thaili* 
waa  '*  neltlier  a  Unitaifan  nor  a  Chrlatian."  Thersapon  a  majorltj  of  tho 
meraberi  of  Mid  Bodotj  farmed  a  new  aodetj  and  le-emplojed  said  pastor. 
He  eontinaed  to  pieadi  his  own  doetrines  In  the  meetlng-liouoe  of  the  sodetji 
and  was  sapported  hj  a  majorl^  of  the  soeietj.  The  minoiltj  filed  a  faOl 
against  the  mijoritj  and  the  pastor^  piaTing  an  ii^nBetlon  to  lestiain  the 
preaching  of  each  doctrines  in  the  meeting-house.  BM,  that  thej 
entitled  to  the  injonction. 
The  term  "  Protestant,"  as  nsed  in  the  constttntlon  of  Wew  TTsMpsliire, 
an  Christians  who  deny  the  aothorltj  of  the  pope  of  Berne ;  It  does  not 
laeliide  Mahometans,  Jews,  pagans  or  infidels^ 


BILL  in  equity  for  an  in janction  to  restraic  the  defendants, 
ing  to  be  membera  and  wardenL^  of  *'  The  First  Unitsriaa 
Society  of  Christians  in  DoTer"  and  as  members  ot  an  independ- 
eut  Bociuty^  from  hiring  one  Abbott  to  preach  in  the  meeting-hooaa 
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of  said  society,  and  to  enjoin  said  Abbott  from  preaching  in  said 
meeting-hoase. 

The  complainants  alleged  that  they  were  members  of  said  First 
Unitarian  Society  and  pew-holders  and  owners  in  the  meeting* 
house  of  said  society ;  that  said  society  was  duly  formed  in  1827 
and  became  a  body  corporate  under  the  name  of  **  The  First  Uni- 
tarian Society  of  Christians  in  Dover ; "  that  a  meeting-house  was 
built  for  the  accommodation  of  the  members  of  said  society  in  their 
public  worship,  and  formally  dedicated  to  the  worship  of  God  by 
ministers  of  the  Unitarian  denomination  of  Christians  ;  that  the 
object  of  said  society  and  meeting-house  was  the  inculcation  of  the 
Christian  religion  as  cherished  by  the  Unitarians,  and  that  snch 
religion  was  preached  and  taught  in  said  society  and  meeting-house 
down  to  March,  1868. 

The  complainants  further  alleged  that  in  1864,  Francis  £.  Abbott, 
•one  of  the  defendants,  was  ordained  and  installed  over  said  society 
as  its  pastor,  and  continued  so  to  act  until  March  31,  1868,  when 
his  connection  with  said  society  was  dissolved  by  mutual  consent ; 
that  the  said  Abbott,  before  the  dissolution  of  his  connection  with 
said  society  as  its  pastor,  openly  and  publicly  and  repeatedly  dis- 
avowed his  belief  in  doctrines  of  Christianity  as  received  and  taught 
by  said  Unitarian  denomination;  and  in  the  pulpit  in  said  house, 
on  Sunday,  the  29th  day  of  March,  1868,  in  a  public  discourse  by 
him  then  and  there  preached  to  said  society,  declared  that  he  was 
neither  a  Unitarian  nor  a  Christian  ;  declared  his  disbelief  in  the 
doctrine  of  the  Lordship  and  Messiahship  of  Jesus,  and  that  the 
writings  of  some  men  now  living  are  as  highly  inspired  and  as 
sacred  as  the  Bible;  and  declared  the  doctrine  ''  that  whenever  a 
human  soul  has  uttered  its  sincere  and  brave  faith  in  the  divine, 
and  thus  bequeathed  to  us  the  legacy  of  inspired  words,  there  is  the 
Holy  Bible ;  **  that  said  Abbott  has,  both  before  and  since  said  29th 
day  of  March,  in  his  public  discourses  preached  in  said  Dover,  and 
in  articles  published  by  him  in  divers  newspapers  and  periodi- 
cals, proclaimed  that  Christianity  is  only  one  among  many  religions, 
and  that  it  is  partly  true  and  partly  false ;  that  he  is  neither  a 
Unitarian  nor  a  Christian,  but  stands  outside  of  Christianity ;  that 
he  rejects  Christianity ;  **  that  religion  has  no  more  to  do  with 
Jesns  than  it  has  with  Judas ; ''  that  '*  it  leaves  the  soul  alone  with 
QqA;**  that  ''it  acknowledges  no  leader,  is  loyal  to  no  master, 
imitates  no  exemplar,  looks  to  no  redeemer,  needs  no  saviour. 
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knows  no  OhriBt  ;**  that  JesoB  himself  was  not  a  Christian,  bat  a 
simple  theisty  and  that  he,  the  said  Abbott,  believes  Christiani4.y 
to  be  a  perversion  of  theism;  and  that  said  Abbott  stfll  continue! 
to  make  these  and  similar  statements  as  his  religions  belief ;  all  of 
which  statements  so  made  by  said  Abbott,  and  the  doctrines  thertfo 
contained,  the  plaintiffs  say  are  wholly  different  from,  and  opposed 
to,  and  Id  contradiction  of  the  religions  belief  of  that  sect  of  Chrib- 
tianily  called  Unitarian,  and  of  Ohristianity  itself. 

It  was  further  alleged  that  the  wardens  of  said  society  and  tho 
other  defendants  did  subsequently  take  possession  of  said  meeting- 
house and  employ  said  Abbott  to  preach  therein  doctrines  not 
holden  or  taught  by  the  Unitarians ;  and  that  they  claimed  to  con- 
stitute an  independent  society. 

Defendants  answered  in  substance,  that  it  was  nowhere  indicated 
in  the  formation  or  subsequent  proceedings  of  said  First  Unitarian 
Society  (unless  in  the  name)  that  the  association  was  to  be  Unita- 
rian or  sectarian  ;  that  the  quotations  from  said  Abbotf  s  sermons 
and  writings,  given  in  the  bill,  were  garbled  and  deceptive ;  that 
said  defendants  were  Unitarians ;  that  a  majority  of  the  active 
members  of  said  association  sympathised  and  acted  with  defend- 
ants ;  that  at  the  last  parish  meeting  of  said  parish  the  following 
were  passed  by  a  majority  of  all  the  votes  cast : 

'^  Whereas,  differences  of  feeling  and  sentiment  have  arisen,  and 
now  exist,  among  the  members  of  the  First  Unitarian  Society  of 
Christians  in  Dover,  so  much  so  that  a  division  of  the  society  seems 
imminent,  now,  therefore,  for  the  purpose  of  conciliating  and  hai^ 
monizing  said  differences,  Resolved,  That  each  of  the  two  divisions 
of  said  society  be  entitled  to  the  use  of  its  meeting-house  one-half 
of  the  time,  alternating  each  forenoon  and  afternoon ;  and  that 
each  division  may  have  the  use  of  it  at  any  time  when  not  used  by 
the  other,  and  in  case  both  divisions  should  desire  to  use  it  the 
same  evening,  that  division  which  the  last  preceding  evening  had 
the  use  of  it  shall  yield  to  the  other ;  and  that  the  pew-rents  be 
applied  to  lighting  and  heating  the  house ; "  that  by  virtue  thereof 
defendants  had  only  occupied  said  meeting-house  one-half  the  time, 
and  that  they  had  not  hindered  or  prevented  the  plaintiffs  from 
occupying  it. 

«/•  0.  Ball,  for  plaintiffs. 

8.  M.  Wheeler,  for  defendanti. 
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Saboent,  J.*  This  society  in  Dover  was  formed  and  organized 
on  the  28th  day  of  August,  1827>  and  has  continued  to  the  present 
time  under  the  same  organization.  The  purpose  and  design  of 
forming  the  society  are  set  forth  in  the  articles  of  agreement,  as 
follows  :  ^'  Beliering  that  the  public  worship  of  God  has  a  salutary 
influence  upon  society,  by  awakening  and  difiusing  moral  and 
religious  affections,  and  considering  there  are  many  persons  in  the 
place  who  are  unprovided  with  such  means  of  religious  instruc- 
tions and  accommodations  for  public  worship  as  are  most  congenial 
with  their  own  convictions  of  truth  and  duty ;  therefore,  the  sub- 
Bcribers,  for  their  mutual  and  better  accommodation  in  the  premises, 
do  hereby  unite  and  form  themselves  into  a  religious  society  by  the 
name  and  style  of  The  First  Unitarian  Society  of  Ghnstians  in 
Dover,  and  do  hereby  agree  to  be  governed,  m  their  associate  capac- 
ity, by  such  rules  and  by-laws  as  said  society  may  from  time  to 
time  establish.  Such  persons  as  are  desirous  of  uniting  with  them 
may  become  members  of  said  society  by  subscribing  this  agree- 
ment." 

This  discloses  a  design  to  form  not  an  agricaltural,  a  mechanical, 
a  philosophical,  or  a  literary  organization,  but  a  religious  society. 
Its  name  was  adopted  for  the  double  purpose  of  having  a  legal 
style  and  name  by  which  to  act  and  be  recognized  in  law,  and  also 
of  indicating  and  defining  the  religious  opinions  and  sentiments  of 
its  members,  of  expressing  their  sectarian  and  denominational 
preferences  and  peculiarities.  Every  word  in  the  name  assumed 
was  not  only  important  as  a  part  of  its  legal  cognomen,  but  also  ai 
expressing  some  truth  which  formed  an  important  part  in  the 
description  of  the  society,  referring  either  to  its  location  and  rank, 
or  to  the  peculiar  religious  sentiments  of  its  members.  It  was  the 
**  First  *'  society  of  its  kind,  and  not  the  third  or  the  fifth.  It  wai 
a  society  ''in  Dover,"  not  in  Exeter  or  Portsmouth.  So  it  was  a 
''Unitarian,"  and  not  a  trinitarian  society;  and  it  was  also  a 
society  of  ''  Christians,"  and  not  of  Jews,  Mohammedans,  pagana, 
or  infidels. 

This  society  thus  constituted,  and  having  voluntarily  assumed 
this  name,  the  leading  and  most  important  words  in  which  were, 
and  were  designed  to  be,  so  expressive  of  the  most  fundamental 
dootrinea  of  the  sect  of  which,  and  of  which  alone,  its  membeia 

*  Smith,  J.,  did  not  ilt. 


86  NEW  HAMPSHIRE, 

Bale  T.  Everett. 

were  to  be  composed,  on  the  6th  day  of  November,  1827,  met  and 
voted  ''  that,  in  the  views  of  the  society,  it  is  expedient  that  there 
should  be  a  honse  bnilt  for  the  accommodation  of  its  members,  in 
their  public  worship ;  that  there  be  a  committee  formed  for  raising 
by  subscription  the  sum  of  $10,000.  for  the  purpose  of  purchasing 
a  lot  of  land,  and  thereon  building  a  house  for  the  above  purpose  ^ 
and  that  that  sum  be  divided  into  100  shares  of  $100  each ; ''  and 
a  committee  was  at  the  same  time  appointed  to  superintend  said  sub* 
scription. 

The  required  amount  was  thus  raised  by  subscription,  and  a  lot 
of  land  was  bargained  for ;  and  during  the  year  1828  a  meeting- 
house was  commenced  thereon,  said  house  fronting  on  Locust 
street,  in  said  Dover,  the  land  and  house  all  being  paid  for  by  the 
money  thus  subscribed.  After  the  house  was  commenced^  the  land, 
including  the  house*  was  conveyed,  by  the  Dover  Manufacturing 
Company,  June  10,  1828,  to  five  persons,  H^  C,  A.,  P.,  and  0.,  all 
of  Dover,  and  their  successors,  as  '^  trustees  of  said  society,''  to  be 
held  by  them  "  in  trust  for  the  use  of  the  stockholders  or  propria* 
tors  of  the  meeting-house  to  be  erected  thereon,  their  heirs  and 
assigns,  and  under  such  regulations,  conditions  and  restrictions, 
for  the  sale  and  occupancy  of  the  pews  in  said  house,  and  for  the 
use,  care,  custody  and  control  of  said  house  as  may  be  prescribed 
by  a  majority  of  the  votes  of  said  stockholders,  at  any  time  previ* 
ous  to  the  sale  or  disposal  of  the  pews  in  said  house." 

A  meeting  of  said  stockholders  or  subscribers  was  duly  called 
and  holden  at  said  Dover,  on  the  6th  day  of  March,  1829,  prior  to 
the  sale  of  any  of  the  pews  in  said  house  ;  and  among  other  things 
it  wtM  voted,  1st,  ''That  the  general  custody  of  said  house  shall 
be  under  the  control  of  The  First  Unitarian  Society  of  Christians 
in  Dover."  Then,  after  various  other  regulations,  they  provided  that 
a  pew  tax  shall  be  paid  on  the  first  day  of  April  annually,  "  to 
be  appropriated  for  the  support  of  religious  worship  in  said  house, 
under  the  direction  of  The  First  Unitarian  Society  of  Christians  in 
Dover,"  and,  also,  that  the  pews  be  sold  subject  to  these  conditions. 

A  public  sale  of  the  pews  in  said  house  was  holden  March  17, 
1829,  when  said  pews  were  sold  and  conveyed,  with  all  the  privi- 
leges and  appurtenances  incident  to  the  pews  in  said  honse,  and 
subject  to  all  their  liabilities,  agreeably  to  the  regulations  and  oon- 
iitions  as  adopted  by  said  stockholders  for  the  sale  of  said  pews. 

It  appears  that  such  vacancies  as  have  occurred  in  the  board  oi 
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trastees  of  said  society  have  been  duly  filled  by  new  elections,  and 
that  £ri  Perkins  and  others  are  the  present  troisteesy  and  the  proper 
sr.cccASors  of  the  original  grantees  of  the  land,  who  now  hold  it» 
with  the  meeting-honse  thereon,  subject  to  the  same  trusts  as  con- 
tained in  the  original  deed. 

It  will  be  observed  that  the  meeting-house  is  described  in  the  bill 
and  in  the  decree  as  the  meeting-honse  of  said  society.  This  is  not 
literally  true,  but  it  is  apparent  what  was  intended  by  this  expres- 
sion. The  house  was  not  the  absolute  property  6f  the  society.  Per- 
haps the  society,  properly  speaking,  had  nothing  of  legal  title.  It 
was  not  conyeyed  to  the  society,  not  to  the  trustees  of  the  society 
in  trust  for  the  use  of  the  society  as  such,  but  to  said  trustees  and 
their  successors  in  office,  '^  in  trust  for  the  use  of  the  stockholders 
or  proprietors  of  said  meeting-house,  *  *  *  their  heirs  and 
assigns,''  subject  to  such  regulations,  conditions  and  restrictions  "  for 
the  occupancy  of  the  pews  in  said  house,  and  for  the  use,  care,  cue- 
to<ly  and  control  of  said  house,"  as  should  be  prescribed  by  the 
stockholders  (subscribers)  before  the  sal^  of  the  pews  ;  and  the 
conditions  prescribed  by  the  stockholders  were  that  ^^  the  custody 
of  said  house  shall  be  under  the  control  of,"  and  that  the  annual 
pew  tax  is  ''to  be  appropriated  for  the  support  of  religious  worship 
in  said  house,  under  the  direction  of"  ^'The  First  Unitarian 
Society  of  Christians  in  Dover."  While,  therefore,  the  house  was 
not  owned  by  the  society,  nor  held  in  trust  for  the  use  of  the  society 
as  such,  the  legal  title  was  held  by  the  trustees  of  said  society,  but 
in  trust  for  the  use  of  the  stockholders  or  proprietors  of  said  meet- 
ing-house, but  not  for  their  general  or  unrestricted  use.  But  their 
use,  both  in  the  occupancy  of  the  pews,  and  in  the  general  use, 
care  and  custody  of  the  house,  was  to  be  under  the  absolute  and 
unlimited  control  of  ''  The  First  Unitarian  Society  of  Christians  in 
Dover,"  and  the  annual  pew  tax  was  to  be  appropriated  for  the 
support  of  religious  worship  undef  the  same  unlimited  control  of 
the  same  society. 

It  was,  theref ore,  the  meeting-house  which  the  society  controlled, 
both  in  regard  to  the  occupancy  of  the  pews  and  the  general  custody 
and  use  of  the  house,  and  is  thus  spoken  of  as  the  house  of  the  soci- 
ety, though  the  society  did  not  hold  the  legal  title.  No  question  is 
raised  here  in  regard  to  this  trust,  or  in  regard  to  the  right  of  this 
society  to  control  the  house  and  the  use  of  it  in  the  way  specified 
ji  the  deoJ,  and  as  regulated  and  restricted  by  the  subscribers  to 
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the  stock  before  the  sale  of  the  pewa.  This  meeting-house  was  thus 
held  by  oertain  persons,  being  trastees  of  the  sodetf  for  the  time 
being  in  trust  for  tiie  use  of  oertain  other  persons^  said  use  being 
Always  snbjeot  to  the  control  and  general  custody  of  '^  The  Virii 
Unitarian  Society  of  Ohristians  in  Doyer.'' 

This  society  was  formed  under  and  by  Tirtne  of  an  aet  of  the  1^* 
islatuie  of  this  State,  entitled  "  An  act  empowering  religious  asso- 
ciations to  assume  corporate  powers."  Approyed  July  3,  1827,  N. 
H.  Laws  (1880),  46^  This  was  substantially  a  re-enactment  ci 
the  act  of  1819,  2  N.  H.  Laws  (1824),  44 ;  and  this  act  of  1819  was 
in  amendment  of  the  law  of  1791,  entitied  ^' An  act  for  regulating 
towns  and  the  choice  of  town  oflScers,''  N.  H.  Laws  (1815),  243 ; 
and  this  law  of  1791  was  passed  under  and  in  conformity  with  the 
proyisions  in  our  State  constitution  of  1783,  which  proyisions  re- 
mained unchanged  in  the  constitution  of  1792,  which  is  still  in  foroe. 

Let  us  then  examine  such  parts  of  our  constitution  as  bear  upon 
this  subject,  and  we  shall  find  it  conyenient  to  select  and  group  to- 
gether seyeral  articles  of  part  first  of  the  bill  of  rights,  and  also  of 
part  second  of  the  constitution,  each  of  which  we  may  need  to  ex- 
amine by  itself  and  in  connection  with  the  others,  as  throwing  light 
upon  the  questions  inyolyed  in  this  case. 

These  articles  in  the  constitution  of  1788  were  not  changed  in 
Ihe  reyision  of  1792,  but  remain  the  same  in  both,  and  continue 
unchanged  to  the  present  time.     They  are  as  follows  : 

"Past  Fibst. 

"  Bia  of  Rights. 

^' Abt.  L  All  men  are  bom  equally  free  and  independent ;  there- 
fore, all  goyemment  of  right  originates  from  the  people,  is  founded 
in  consent,  and  instituted  for  the  general  good. 

''Abt.  XL  All  men  haye  oertain  natural,  essential  and  inherent 
rights,  among  which  are  the  enjoying  and  defending  life  and  lib- 
erty, acquiring,  possessing  and  protecting  property,  and,  in  a  word, 
of  seeking  and  obtaining  happiness. 

'^  Abt.  til  When  men  enter  into  a  state  of  society,  theysurren- 
der  up  some  of  their  natural  rights  to  that  society  in  order  to  insure 
the  protection  of  others  ;  and  without  such  an  equiyalent  the  sur- 
render is  yoid. 

^^Ari.  IV.  Among  the  natural  rights  some  are  in  their  yery 
nature  unalienable,  because  no  equivalent  can  be  given  or  received 
tor  them.    Of  tliis  kind  are  the  rights  of  coNSCiEy^.E. 
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'^  Abt.  Y.  Eveij  individual  has  a  natural  and  unalienable  right 
io  worship  Ood  according  to  the  dictates  of  his  own  conscience  and 
losoon  ;  and  no  subject  shall  be  hurt,  molested  or  restrained  in  his 
persoiiy  liberty  or  estate  tor  worshiping  God  in  the  manner  and 
reason  most  agreeable  to  the  dictates  of  his  own  conscience,  or  for 
his  religions  profession,  sentiments  or  persoasiony  provided  he  doth 
not  distnrb  the  public  peace,  or  disturb  others  in  their  religious 
worship. 

'' Abt.  VI.  As  morality  and  piety,  rightly  grounded  on  evangel- 
ical  principles,  will  give  the  best  and  greatest  security  to  govern- 
ment, and  will  lay  in  the  hearts  of  men  the  strongest  obligations  to 
due  subjection  ;  and  as  the  knowledge  of  these  is  most  likely  to  be 
propagated  through  a  society  by  the  institution  of  the  public  wor- 
ahip  of  the  Deity,  and  of  public  instruction  in  morality  and  relig 
ion ;  therefore,  to  promote  these  important  purposes,  the  people  of 
this  State  have  a  right  to  empower,  and  do  hereby  fully  empower 
the  legislature  to  authorize  from  time  to  time  the  several  towns, 
parishes,  bodies  corporate  or  religious  societies  within  this  State  to 
make  adequate  provision,  at  their  own  expense,  for  the  support 
and  maintenance  of  public  Protestant  teachers  of  piety,  religion 
and  morality. 

'^Provided,  notwithstanding,  That  the  several  towns,  parishes, 
bodies  corporate,  or  religious  societies  shall  at  all  times  have  the 
exclusive  right  of  electing  their  own  public  teachers,  and  of  con- 
tracting with  them  for  their  support  and  maintenance ;  and  no 
person  of  any  one  particular  religious  sect  or  denomination  shall 
ever  be  compelled  to  pay  toward  the  support  of  the  teacher  or 
teachers  of  another  persuasion,  sect,  or  denomination. 

'^  And  every  denomination  of  Christians,  demeaning  themselves 
quietly,  and  as  good  subjects  of  the  State,  shall  be  equally  under 
tiie  protection  of  the  law;  and  no  subordination  of  any  one  sect  or 
denomination  to  another  shall  ever  be  established  by  law.'' 

The  other  provisions  of  the  constitution,  that  need  to  be  oon* 
in  connection  with  the  above,  are  the  following: 


*'Pabt  Sbookd. 
"  Fomi  of  Oovemment. 


''Abt.  V.  And,  further^  full  power  and  authority  are  hereby 
given  and  granted  to  the  said  general  court,  ^m  time  to  time,  to 
-Hake,  ordain,  and  establish  all  manner  of  wholesome  and  reason- 
Vol.  XVI.  — 12 
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able  orden,  laws,  ataLuteSy  ordinances,  directions  and  inslaractions^ 
either  with  penalties  or  without,  so  as  that  the  same  be  not  repng 
nant  or  oontniiy  to  this  oonstitation,  as  they  may  judge  for  the 
benefit  and  welfare  of  this  State,  and  for  the  goyeming  and  order- 
ing thereof,  and  of  the  subjects  of  fhe  same. 

*'AjtT.  XIV.  Bvery  member  of  the  house  of  representatiTea 
*  *  ^  shall  be  of  the  Protestant  religion,  and  shall  cease  ta 
represent  such  town,  parish,  or  place,  immediately  on  his  oeasing 
to  be  qualified  as  aforesaid. 

''  Akt.  XXIX.  Provified,  nevertheleas.  That  no  person  shall  be 
capable  of  being  elected  a  senator  who  is  not  of  the  Protestant 
religion    ♦    ♦    ♦  . 

^*  Abt.  XLII.  The  gOTernor  shall  be  chosen  annually,  in  the 
month  of  March  *  •  *  ,  And  no  person  shall  be  eUgible  to 
this  olBce    *    *    *    unless  he  shall  be  of  the  Protestant  religion. 

'^Abt.  LXL  *  ^  •  and  the  qualifications  for  councillor 
shall  be  the  same  as  for  senator.*' 

It  is  suflSciently  plain,  that,  by  these  last  f oar  provisions,  a  relig- 
ious test  is  instituted  as  a  quaUfication  for  holding  certain  ciyil 
offices.  Every  member  of  the  house  of  representatiyes  '*  shaU  be 
of  the  Protestant  religion.''  No  person  shall  be  capable  of  being 
elected  a  senator  or  councillor  ''who  is  not  of  ^.he  Protestant  relig- 
ion." And  no  person  shall  be  eligible  to  the  office  of  governor 
''unless  he  shall  be  of  the  Protestant  religion.'*  Something  more 
is  evidently  intended  by  these  expressions  than  ihat  a  man  should 
simply  not  be  a  Bonuin  Catholic  in  order  to  hold  these  offices. 
The  requirement  is  not  negative,  but  positive  and  affirmative.  It 
is  not  that  these  offices  maybe  filled  with  those  whv>  are  not  Boman 
Oatholics,  or  who  are  not  pagans,  or  Jews,  or  Moksmui^^dans,  but 
only  by  those  who  are  of  the  Protestant  religion.  Thl<i  is  so  in 
every  case;  each  provision  requires  a  positive  and  afilrma^ive  quali- 
fication in  order  to  hold  the  office.  A  Mohammedan  is  not  a 
Boman  Catholic;  but  he  cannot  hold  these  offices,  or  either  of 
them,  because  he  is  not  of  the  Protestant  religion,  as  the  law 
requires  he  should  be.  So  of  the  Jew;  so  of  the  pagan.  The 
same  would  be  true  of  an  infidel;  he  is  not  a  Boman  Catholic,  but 
he  is  not  of  the  Protestant  religion,  because,  to  be  a  Protestant  he 
must  be  a  Christian;  to  be  of  the  Protestant  religion,  he  must  be 
of  the  Christian  religion.  The  term  Christian  embraces  and  in* 
eludes  both  Boman  Catholic  and  Protestant  alike;  and,  to  be  oi 
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the  Oaiholic  or  Protestant  religion,  a  person  most  first  be  of  the 
Ohristian  religion. 

In  Bobbins'  Beligions  of  All  Nations,  page  6,  it  is  said,  '*  The 
Teligions  world  is  divided  into  fonr  grand  systems,  yiz. :  Christi- 
.%nit;  Judaism,  Mohammedanism  and  paganism.  Chrisiianiiy  ib 
the  religion  of  those  who  believe  that  Jesns  Christ  is  the  true 
Messiah  and  the  Saviour  of  men,  and  who  receive  the  Holy  Scrip- 
tures of  the  Old  and  STew  Testaments  as  the  word  of  Qod  (p.  11). 
Judaism — of  all  those  who  still  expect  and  look  for  a  promised 
Messiah.  Mohammedanism  —  of  all  those  who  acknowledge  Mo- 
hammed a  true  prophet  Paganism — of  all  those  who  have  not 
the  knowledge  of  the  true  G-od,  but  worship  idols." 

The  author  adds,  *^  The  only  people  who  may  not  be  classed 
under  one  or  the  other  of  these  four  divisions  are  the  deists  and 
the  atheistSy  the  latter  differing  from  them  all,  in  owning  no  relig- 
ion, and  the  former  in  owning  no  devine  revelation  as  the  founda- 
tion of  their  religion." 

The  grand  subdivisions  among  Ohriftians  are: 

**  1.  The  Greek  or  Eastern  church. 

''  2.  The  Boman  Catholic,  who  acknowledge  the  authority  of  the 
pope. 

^'3.  The  Protestant  or  Beformed  churches  or  sects,  who  reject 
the  authority  of  the  pope."    Id.  p.  7. 

In  consequence  of  the  protest  against  the  decree  of  the  Diet  of 
Spires  (or  Spire  or  Speiers),  holden  within  and  for  the  empire  of 
Oermany,  under  the  Emperor  Charles  V,  in  the  year  1529,  the 
followers  of  Luther  were  denominated  Protestants,  a  general  term, 
which  was  applied  alike  to  lAl  who  adopted  the  principles  of  the 
Beformation  in  opposition  to  the  Catholic  church,  and  which  has 
continued  to  the  present  time.  Id.  109,  110.  Dowling's  History 
of  Bomanism,  471,  and  note;  1  Felf  s  Ecclesiastical  History  of  New 
England,  5,  6;  4  D'Aubigne's  History  of  the  Beformation,  b.  18. 

Now  the  principles  of  the  Beformation,  thus  adopted  by  Luther 
of  Saxony  and  his  fellow  laborers  —  among  whom  were  Zwinglius 
in  Switzerland,  Melanchton  in  (Germany,  Calvin  in  France,  Oran- 
mer  in  England,  and  Knox  in  Scotland,  preceded  first  by  the 
UTaldenses  among  the  Alps,  and  later  by  Wickliffe  of  England, 
and  after  him  by  Hubs  and  Jerome  of  Bohemia  —  were  founded 
ipon  the  Bible  alone,  received  as  the  revelation  of  Qod's  will,  and 
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held  to  be  the  supreme  and  only  role  of  faith  and  practioe.  In 
this  they  all  agreed,  though  they  diflered  widely  in  many  of  their 
Tiews  of  doctrine  and  of  church  polity. 

These  views  and  principles  were  incorporated  into  a  general  oon- 
fession  by  the  Diet  held  at  Augsburg  in  Bavaria,  in  the  year  1530, 
which  has  since  been  known  as  the  ^*  Augsburg  Confession."  This 
event  marked  the  culmination  of  the  German  reformation;  and  this 
confession  was  for  a  time  the  established  Protestant  creed.  1  Cham- 
bers' Encyclopedia,  548,  549;  6  Chambers'  Encydopsddia,  222. 
This  confession  consisted  of  two  parts  —  first,  the  positive  or  affirm- 
ative part,  consisting  of  twenty-one  articles,  which  embraced  their 
views  of  Christian  doctrines  as  taught  in  the  Bible;  while  the  sec- 
ond part  consisted  of  seven  articles,  stating  the  points  of  difFerence 
between  themselves  and  the  Boman  Catholics.  Mosheim,  in  speak- 
ing of  the  Augsburg  Confession,  says,  ^^  That  confession  was  adopted 
by  the  whole  body  of  the  Protestants  as  the  rule  of  their  faith." 
4  Mosheim's  Ecclesiastical  History,  ch.  3,  p.  89.  In  a  nofce  on  page 
90,  it  is  said  that  twenty-one  chapters  were  devoted  to  stating  the 
positive  and  affirmative  principles  and  opinions  which  they  enter- 
tained as  Protestants,  and  only  the  remaining  seven  to  pointing 
out  the  errors  of  popery.  1  Chambers'  Encyclopsddia,  '^  Augsburg 
Confession; "  4  D'Aubigne's  History  of  the  Beformation,  book  14. 
From  this  we  learn  that  it  was  thus  early  considered  that  what  they 
believed  was  of  vastly  more  consequence  than  what  they  did  not 
believe;  that  it  waa  feu:  more  important  to  be  right  themselves  than 
to  differ  from  somebody  else  who  was,  or  was  supposed  to  be,  wrong; 
of  far  greater  moment  to  be  Christians  than  not  to  be  Bomanists. 
They  were  all  Christians;  believers  in  Christianity  first,  and  sec- 
ondly, though  Christians,  they  did  not  admit  the  authority  at  the 
pope  of  Bome;  and  though  the  number  of  religious  sects  has  since 
been  multiplied,  yet  the  term  Protestant  has  never  been  applied, 
and  cannot  properly  be  applied,  to  any  but  those  who  are  first  Chris- 
tian, and  afterwards  anti-Oatholic. 

An  infidel  —  one  who  does  not  believe  the  Bible,  or  that  Jesus 
Christ  was  the  true  Messiah,  ^'  the  Christ  of  Qod  "  —  can  no  more 
be  a  Protestant  than  he  can  a  Boman  Catholic,  because  he  lacks  the 
first  and  chief  qualification  of  either,  viz. :  a  belief  in  Christianity, 
for  while  he,  with  the  Protestant,  denies  the  authority  of  .ne  pope, 
he  differs  from  both  in  not  believing  the  Bible,  or  in  Jesus  Christ 
%ud  his  roligioD.     The  infidel  and  the  pagan  stand  alike;  they  are 
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both  antd'Catholio,  and  equally  anti-Protestant.  They  each  lack 
the  flrat  element  necessary  to  make  them  either  Catholic  or  Protes- 
tanty  and  that  element  is  Ohristianity.  Jews  believe  in  the  Old 
Testament  and  not  in  the  New.  Mohammedans  receive  the  whole 
Bible  in  a  sense,  but  receive  and  acknowledge  the  Alcoran  as  of 
higher  authority,  and  accept  Mohammed  as  a  greater  prophet  than 
Jesus.  Neither  believes  the  system  of  Christianity,  as  taught  in  the 
New  Testament.  They  are  both  alike  anti-Oathob'c  and  anti-Prot- 
estant, for  the  reason  that  they  are  both  anti-Christian.  A  Bomaa 
Catholic  is  a  Christian  who  admits  the  authority  of  the  pope;  a 
Protestant  is  a  Christian  who  denies  that  authority;  and  no  one 
not  a  Christian  can  be  either  a  Catholic  or  a  Protestant,  any  more 
than  a  man  can  be  a  Jew  (religiously)  who  does  not  believe  in 
Hoses  or  the  Pentateuch,  or  than  he  could  be  a  Mohammedan  who 
did  not  believe  in  Mohammed  or  the  Alcoran.  Since  the  days  of 
Luther,  Romanists  and  Protestants  have  constituted,  and  still  con- 
stitute, the  two  great  divisions  of  Christianity  in  western  Europe 
and  America. 

This  question  becomes  of  little  importance  in  this  case  in  the 
view  we  take  of  Art.  VI  of  the  bill  of  rights.  But  still,  as  it  is 
argued  and  held  by  one  member  of  the  court  that  the  word  Protest* 
ant  in  that  article,  as  well  as  in  aU  other  places,  where  that  word  is 
Qsed  in  the  constitution,  means  simply  anti-Bonuui  Catholic  and 
nothing  more;  and  also,  that  the  word  Christian  in  said  article  is 
used  in  a  sense  having  no  reference  to  Christianity  as  a  system  of 
religious  doctrines,  but  in  some  indefinite  sense  which  would  include 
all  good  men  who  behave  well  without  regard  to  their  religious  be- 
lief, we,  for  a  moment,  in  passing,  advert  to  these  positions,  in 
order  to  state  the  views  of  the  majority  of  the  court  upon  those  sub- 
jects. We  have  already  cited  some  authority  upon  the  word  Prot- 
estant There  are  numerous  others.  Felt,  in  his  EcclesiaBtical  Hist, 
of  New  England,  p.  6,  says  that  the  term  Protestant  since  the  Diet 
of  Spire  has  been  *'  applied  to  Christians  who  have  withdrawn  from 
communion  with  the  Roman  See.''  Chambers,  in  his  encyclopao- 
dia,  traces  the  meaning  of  the  word  Protestant  from  the  protest 
of  Spire  down,  and  concludes  that  the  essence  of  Protestantism 
oonsists  ''  in  the  source  from  which  and  the  way  in  which  it  pro- 
poses to  seek  for  the  truth  in  all  matters  of  faith  and  pnictice,*' 
that  source  being  the  Bible,  whose  authority  is  held  to  be  supremo,* 
tud  that  the  same  is  not  to  be  interpreted  by  tradition,  but  to  be 
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explained  by  itself,  its  own  language,  and  connection,  which  doc- 
trine was  the  foundation  stone  of  the  Reformation.  According  to 
this  definition,  no  one  of  coarse  conld  be  of  the  Protestant  religion 
who  was  not  also  and  first  of  the  Christian  religion. 

The  New  American  GyclopaBdia,  VoL  13,  has  the  following: 
'« PR0TB8TAKT,  a  Collective  name  for  a  large  class  of  Ohristian  de- 
nominations," and  embracing  all  such  denominations,  ''  except  the 
Boman  Catholic  and  Eastern  churches.  *  *  *  The  name  Prot- 
estant came  early  into  use  as  the  collective  name  for  all  the  Chris- 
tian denominations  in  Switzerland,  France,  England,  Scotland, 
Holland  and  other  countries  which  proclaimed  the  Bible  to  be  the 
only  rule  or  faith."  So  in  the  Penny  Cyclopedia,  YoL  10,  is  the 
following:  ^'  Pbotbbtant,  a  general  term  comprehending  all  those 
who,  professing  Christianity,  yet  are  not  in  the  communion "  of 
the  church  of  Bome.  So  the  government  of  England,  when  under 
Protestant  rulers,  passed  laws  against  Jews,  pagans,  Turks  and 
infidels;  and  also  against  non-conforming  Christians,  of  which  they 
enumerated  two  classes,  Papists  and  Protestant  dissenters;  4  Black. 
Com.  52,  57,  58;  while  the  Catholics,  when  in  power,  punished  in 
the  same  way  Jews,  infidels,  pagans  and  Protestants.  The  church 
of  England  was  never  the  Protestant  church,  but  only  a  Protestant 
church —  one  among  many  branches  of  the  gi'oat  Protestant  dizis- 
ion  of  Christianity.  Although  the  church  of  England  was  Protest- 
ant, being  first  Christian  and  then  anti-Bonuui  Catholic,  yet  they 
forgot  to  a  great  extent  that  the  rule  of  private,  independent  judg- 
ment in  matters  of  religion  should  apply  alike  to  all;  and  they  tried 
by  legal  enactments  to  make  all  others  conform  to  their  views  just  as 
the  church  of  Bome  had  done  before,  and  very  much  as  the  Puritans 
on  a  small  scale  did  afterward  in  this  country,  when  they  persecuted 
Boger  Williams  and  Wheelwright,  the  Baptists  and  the  Quakers. 

There  was  the  same  reason  in  all  these  cases.  The  church  in 
each  case  constituted  a  part  of  the  State.  Each  had  their  govern* 
ment  or  State  religious  establishment ;  and,  in  all  such  cases,  who* 
ever  denies  the  State  religion  must  be,  to  a  certain  extent  at  least, 
an  enemy  of  the  State. 

Nicholson's  Encyclopaedia  says :  '^  Pbotbstakt,  a  term  now 
applied  to  all  Christians  who,  in  any  country  or  of  any  sect,  dissent 
from  the  principles  and  discipline  of  the  church  of  Bome."  To  the 
saino  effect  is  the  STew  Edinburgh  Encylopsddia,  title,  ^'  Eoclesiasti- 
eal  History,*'  chap.  4,  and  the  London  Encyclopaedia, '' Protestant- 
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iBm."  And  theEncydopaBdiaof  SeUgioos  Knowledge  says  :  ^'Pbot> 
BSTAKT,  *  •  •  has  now  of  a  long  time  been  applied  generally 
to  the  Christian  sects  of  whatever  denomination  and  in  whatever 
country  they  may  be  found,  which  have  separated  from  the  see  of 
Borne."  The  same  work  quotes  Mr.  Ohillingworth  as  sayings  ''  The 
Bible,  IsAj,  the  Bible  only  is  the  religion  of  Protestants;''  and 
the  Encyclop»dia  Americana  says  :  **  Fbothstajsttish  :  the  num- 
berless sects  *  *  *  of  Protestants  all  agree  *  *  *  in 
rejecting  human  authority  in  matters  of  religion,  taking  the  Holy 
Scriptnres  as  the  sole  rule  of  their  faith  and  life,  aud  adhering  to 
particular  creeds  only  as  expressing  the  oonviction  in  which  all 
their  members  agree  ;"  and  see  Neil's  History  of  the  Puritans,  toL 
5,  p.  149  and  seq. 

But  let  us  look  to  the  authority  most  in  use— the  dictionary. 
Webster's  Unabridged  gives,  ^r«^,  the  original  meitming,  ^'one  who 
protests,"  and  mentions  those  who  protested  at  Spires,  eto. ;  second, 
especially,  '' A  Christian  who  protests  against  the  doctrines  and 
practices  of  the  Boman  Catholic  church ;  one  who  adheres  to  the 
doctrines  of  the  Bef ormation."  See,  also,  Worcester's  Unabridged 
Dictionary  :  '^  Protestant," — ^no  exceptional  instances  are  noticed 
in  which  the  word  was  or  is  ever  used  to  designate  any  one  but  a 
Christian.  If  such  cases  existed,  where  the  term  has  been  or  might 
properly  be  used  to  denote  those  who  were  or  are  simply  anti* 
Catholic,  without  regard  to  whether  they  were  Christian,  or  pagan, 
or  infidel,  such  enlarged  or  exceptional  cases  would  have  been 
given,  as  they  are  in  all  other  cases.  If  the  word  had,  at  the  time 
of  our  revolution,  or  when  our  Stete  constitutions  were  adopted^ 
received  any  enlarged  or  peculiar  signification;  if  it  was  used  at 
that  time,  or  had  ever  been,  to  designate  or  include  all  who  united 
in  opposition  to  the  church  of  Bome,  whether  Christian,  Jew  or 
pagan,  such  peculiar  use  would  have  been  referred  to  in  the 
dictionary,  and  some  sentence  given  in  which  it  had  somewhere,  or 
at  some  time,  been  used  in  that  sense,  or  with  that  significance. 
But  no  such  meaning  of  the  word  is  given,  no  allusion  made  to 
any  such  use  of  it,  na  instance  or  sentence  mentioned  in  which  it 
was  over  applied  to,  or  used  to  denote,  any  religious  sect  or  denom* 
ination,  or  any  sect  or  party  whatever,  except  they  were  Christians* 
To  be  Protestant  ^ey  must  first  be  Christian. 

But  what  is  Mr.  Abbotf  s  view  on  this  subject  ?  What  does  ha 
aadi^rstand  by  the  word  Protestant  P  His  own  admissions  are  oer* 
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tainly  good  eyidenoe  againflt  himself  in  this  case,  and  probably  tb» 
other  defendants  will  not  complain,  if  we  quote  his  opinion  ii» 
authority  on  this  subject,  since  they  all  (except  himself)  recom* 
mend  him  in  their  answer  as  being  ^'honest,  sincere,  truthful,  and 
clear  in  his  expression; ''  and  all  admit  his  power  of  intellect  and 
learning.  In  his  sermon  of  March  15,  as  reported  in  the  Dov^r 
Oazette  of  March  20,  1868,  which  has  been  proved  and  introduced 
as  evidence  in  this  case,  he  states  that  Ohristianity  is  only  one- 
among  many  religions  into  which  the  human  race  is  divided,  and 
says:  ^'Precisely  as  Methodism  or  Episcopacy  *  *  *  is  only 
one  division  of  Protestantism,  precisely  as  Protestantism  is  only 
one  division  of  Ohristianity,  so  Ohristianity  is  only  one  division  of 
religion."  And  in  another  sermon,  preached  November  15,  and 
reported  in  the  Dover  Gazette  of  November  20,  1868,  he  says  :  ''If 
questioned  whether  I  regard  myself  as  a  Protestant,  in  tiie  plaiiL 
meaning  of  the  article,  I  should  certainly  say.  No  !  If  the  word 
Protestant  means  all  who  protest  against  the  authority  of  the 
liomish  church,  then  I  am,  of  course,  a  Protestant ;  and  so  ia 
every  Jew,  Mohammedan,  Parsee,  or  even  atheist.  But  that  is  not 
the  common  meaning  of  the  word,  nor  the  meaning  of  Art  VI 
in  the  bill  of  rights.  Fairly  interpreted,  the  word  Protestant 
covers  only  those  Ohristians  who  reject  the  Romish  church,  and  in 
that  sence  I  am  not  a  Protestant.  In  fact,  I  am  a  Protestant  in  no- 
sense  in  which  a  Jew  is  not  a  Protestant." 

''  Protestants  *  *  *  are  one  division  of  the  Ohiistian  relig- 
ion,  and  all  who  are  of  the  Protestant  religion  are  of  the  Ohristiaa 
religion.  Under  our  constitution  none  but  Protestants  can  hold 
certain  oflSces,  *  •  *  unless  Unitarians  are  to  be  reckoned  as  of 
the  Ohristian  religion,  no  Unitarian  is  eligible  to  the  office  of  gov- 
ernor, senator,  or  representative."  ITie  Dublin  casey  38  N.  H.  459^ 
573. 

Thus  we  see  that  the  requirements  of  our  constitution,  in  rela- 
tion to  these  officers,  demand  something  more  than  that  they  should 
be  simply  anti-Roman  Oatholia  It  is  no  negative  qualiflcation  that  i» 
required,  but  a  positive  and  affirmative  one.  They  must  be  of  the 
Protestant  religion.  To  be  of  the  Protestant  religion,  they  must 
necessarily  be  of  the  Ohristian  religion,  because  a  man  cannot  be  % 
Protestant  without  first  being  a  Ohristian.  We  do  ^ot  understand  by 
this  that  such  officers  must  be  members  of  any  Ohristian  church,  but 
that  thev  must  assent  to  the  truth  of  Ohristianitv,  and  thus  be  nomi* 
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nally  Christian.  The  EncjclopsBdia  of  Beligious  Knowledge  »ya 
tiie  term  **  Christian/'  when  ased  in  its  more  strict,  scriptural,  and 
theological  sense,  denotes  ^^  one  who  really  believes  the  gospel, 
imbibes  the  spirit,  is  influenced  by  the  grace,  and  obedient  to  the 
will  of  Christ;"  and  this  it  calls  the  ^'sacred  and  proper"  use  of 
the  word.  It  mentions  another  use  of  the  word,  which  it  calls  the 
'^  political  or  conventional "  use,  which  denotes  one  who  assents  to 
the  docfaines  of  the  religion  of  Christ,  and  who,  being  bom  of 
Christian  parents,  or  in  a  Christian  country,  does  not  profess  any 
other  religion,  or  belong  to  any  other  of  the  divisions  of  men, 
''  such  as  Jews,  Mohammedans,  deists,  pagans  and  atheists; "  or, 
as  is  said  in  another  part  of  the  article,  ^^  Christians  may  be  con- 
sidered as  nominal,  and  real." 

It  may  be  proper  to  remark,  that  in  this  opinion  we  use  the  term 
Christian  in  its  'Apolitical  and  conventional  sense,"  as  above  stated, 
that  being  the  sense  in  which  it  is  ordinarily  used  in  constitutions 
and  statutes  and  legal  documents;  in  other  words,  '^  nominal 
Christians."  Mr.  Webster  thus  defines  the  word  '^ Christian:" 
1.  One  who  professes  to  believe,  or  is  assumed  to  believe,  in  the 
religion  of  Christ;  especially,  one  whose  inward  and  outward  life 
is  conformed  to  the  doctrines  of  Christ.  2.  One  who  is  bom  in  a 
Christian  country,  or  of  Christian  parents.  This  first  definition 
recognizes  the  same  distinction  above  stated.  First,  he  gives  the 
political  or  conventional  use  —  **  one  who  professes  to  believe,  or  is 
assumed  to  believe,  in  the  religion  of  Christ; "  then  the  special, 
scriptural,  and  theological  use  above-mentioned.  His  second  defi- 
nition is  substantially  covered  by  the  first  part  of  the  first,  for 
those  bom  in  Christian  countries  or  of  Christian  parents  are 
always  reckoned  and  counted  as  Christians  nominally,  ''are 
assumed  to  believe  in  the  religion  of  Christ "  so  long  as  they  do 
not  profess  any  thing  else.  This  is  always  assumed  until  the  con- 
trary appears.  But  when  such  citizen  or  child  openly  renounces 
and  abandons  the  religion  of  his  country  or  his  parents,  and 
embraces  some  other,  such  as  paganism  or  infidelity,  he  is  not  and 
cannot  be  any  longer  assumed  to  be  a  Christian.  So  the  children 
of  Protestants  are  generally  reckoned  and  assumed  to  be  Protest- 
ants, and  the  children  of  Boman  Catholics  are  assumed  to  be 
Catholics,  until  they  profess  or  claim  to  be  something  else.  But 
when  the  child  of  Protestant  parents  professes  to  believe  the 
doctrines  of  the  church  of  Bome,  and  claims  to  he  a  Romanist,  he 
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cannot  any  longer  be  reckoned  or  assumed  to  be  a  Protestant  So» 
when  the  child  of  Roman  Catholic  parents  renounces  the  religion 
of  his  parents  and  embraces  the  faith  of  some  Protestant  sect^  he 
is  no  longer  counted  or  assumed  to  be  a  Romanist^  because  he  has 
made  an  election  or  choice  for  himself^  and  is  thenceforth  a  Prot- 
estant or  Catholic,  a  Christian,  a  pagan,  or  an  infidel,  acoording 
to  that  election  and  choice,  and  according  to  his  belief,  whatever 
it  may  be. 

It  follows  that  no  man  can  properly  be  reckoned,  counted,  or 
assumed  to  be  a  Christian,  who  does  not  belieye  or  assent  to  the 
doctrines  of  that  religion.  But  one  who  has  embraced  some  other 
system  of  religious  doctrines;  who  has  elected  and  chosen  not  to 
be,  and  not  to  be  called,  a  Christian;  who  has  renounced  Christi- 
anity and  openly  professed  some  other  faith — such  a  man,  not  bein^^ 
of  the  Christian  religion,  could  not  be  of  the  Protestant  religion. 

The  question  next  arises,  whether  in  Art.  VI,  in  the  bill  of 
rights,  which  authorizes  ^^  the  support  and  maintenance  of  publio 
Protestant  teachers  of  piety,  religion  and  morality,"  there  is  any 
thing  which  was  intended  to  be,  or  can  properly  be  held,  directly 
or  by  any  implication,  to  forbid  the  support  and  maintenance  of 
any  other  teachers  of  religion  who  may  not  be  Protestants?  It 
will  be  seen  at  once,  by  an  examination  of  this  article,  that  there 
is  nothing  in  it  which  directly  forbids  the  employment  of  any  per- 
son as  a  religious  teacher  by  those  who  choose  to  employ  and  pay 
him.  So  far  as  any  direct  provision  or  statement  in  that  article  ia 
concerned,  we  are  clear  that  no  person  is  prohibited  from  teaching 
any  religious  doctrine  he  may  choose,  whether  it  be  Jewish,  pagan 
or  infidel;  nor  is  any  person  directly  prohibited  from  supporting 
and  maintaining  such  religious  teacher,  provided  they  do  it  at  their 
own  expense,  and  in  a  proper  way,  so  as  not  to  disturb  the  public, 
or  any  private  citizens,  in  the  similar  enjoyment  and  exercise  of 
their  religious  rights  and  privileges. 

But,  is  there  any  thing  in  this  article,  or  any  kindred  article, 
which  by  any  implication  can  be  held  to  forbid  the  employment  of 
any  religious  teacher  by  any  person  or  persons,  or  by  any  town, 
parish  or  religious  society  whatsoever?  It  may  be  important,  in 
considering  this  question,  to  consider,  first,  what  natural  right  ia 
declared  in  Art  VI  of  the  bill  of  rights.  It  declares  that  '^  t'ae 
people  of  this  State  have  a  right  to  empower,  and  do  hereby  fully 
empower,  the  legislature  to  authorize,  from  time  to  time,  the  sevena 
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towns,  parishea,  bodies  corporate  or  religions  societies  within  this 
State,  to  make  adequate  provision,  at  their  own  expense,  for  the 
support  and  maintenance  of  public  Protestant  teachers  of  piely, 
religion  and  morality."  This  right  is  not  conferred  by  this  article^ 
but  only  declared,  stated,  asserted,  as  something  inherent  in  the 
people — a  right  they  had  before  this  declaration  of  rights,  as 
much  as  after.  It  is  one  of  the  ^^  natural,  essential,  and  inherent 
rights  "  that  belong  to  all  men,  as  declared  in  Art.  II,  some  of 
which  they  may  ^^  surrender  up  to  society  in  order  to  secure  the 
protection  of  others,"  as  is  declared  and  set  forth  in  Art  HL 
But  it  is  also  one  of  those  HghU  of  conscience  which  is  declared  in 
Art  lY  to  be  not  only  a  natural  right,  but  an-  ''unalienable" 
right ;  in  its  very  nature,  one  which  cannot  be  surrendered  to 
government  or  to  society,  because  no  equivalent  can  be  received 
for  it,  and  one  which  neither  the  government  nor  society  can  take 
away,  because  they  can  give  no  equivalent;  one  of  the  ''natural, 
essential  and  inherent  rights"  which  belong  to  all  men — and  not 
only  that,  but  an  inalienable  right  which  a  man  cannot  surrender, 
and  which  government  or  society  cannot  take  from  him,  as  declared 
in  Art  V.  "  Every  individual  has  a  natural  and  unalienable  right 
to  worship  God,  according  to  the  dictates  of  his  own  conscience 
and  reason;"  and  it  is  also  his  "natural  and  unalienable  right" 
not  to  be  "  hurt,  molested  or  restrained  in  his  person,  liberty,  or 
estate,  for  worshiping  God  in  the  manner  and  season  most  agree- 
able to  the  dictates  of  his  own  conscience,  or  for  his  religious 
profession,  sentiments,  or  persuasion,"  provided  he  does  not 
disturb  others. 

The  right  of  the  people  to  employ  one  kind  of  religious  teachers 
iu  their  towns  and  religious  societies  is  declared  in  Art  VI,  but 
does  the  declaring  or  stating  of  one  natural  and  inalienable  right 
take  away  any  other  rights  which  are  just  as  inalienable  as  the  one 
here  declared?  The  rights  of  conscience  of  a  Boman  Catholic  are 
just  as  inalienable  as  those  of  a  Protestant,  and  the  rights  of  con- 
science of  a  Jew  just  as  inalienable  as  those  of  a  Christian,  whether 
Catholic  or  Protestant.  Neither  society  nor  government  can  take 
away  either,  because  in  each  case  the  right  is  declared  to  be  "  un- 
alienable." Can  it  be  claimed,  then,  that  the  asserting,  the  stating, 
iiie  declaring  of  the  existence  of  one  inalienable  right,  can,  by  im- 
plication, take  away  from  the  people  another  right  just  as  inaUen- 
able  as  the  one  declared?    That  were  absurd,  impossible.     I*  Art. 
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V  there  is  a  broad,  a  general^  a  aniyersal  statement  and  declaration 
of  the  ^'  natural  and  unalienable  right "  of  ''  eyery  indlTidnal,^  of 
ereiy  human  being,  in  the  State,  to  make  such  religious  profession^ 
to  entertain  such  religious  sentiments,  or  to  belong  to  such  relig- 
ious persuasion  as  he  chooses,  and  to  worship  Ood  privately  and 
publicly  in  the  manner  and  season  most  agreeable  to  the  dictates  of 
his  own  conscience  and  reason.  And  if  he  do  it  in  a  way  not  to 
disturb  others,  that  right  is  without  exception  and  without  quali- 
fication* And  can  the  assertion  of  the  right  of  the  people  to  sup- 
port Protestant  teachers  of  religion,  as  declared  in  Article  VI,  a 
right  which  existed  before  that  declaration  was  made  as  much  as 
after,  and  which  would  not  hare  been  stated  or  declared,  unless  it 
had  been  understood  to  haye  existed  independent  of  that  declara- 
tion, as  a  natural,  essential  and  inherent  right  in  eyery  man,  be 
held  by  implication  to  take  away  the  rights  of  the  same  people  to 
supi)ort  any  other  religious  teachers  they  may  choose,  when  their 
right  to  do  so  under  Article  V  is  stated,  declared  and  asserted, 
not  only  as  a  '^  natural,"  but  as  an  ^'  unalienable  right?  " 

The  framers  of  the  constitution  were  yery  careful  to  state  and 
declare  the  distinction  between  mere  civil  or  political  rights,  al- 
though they  were  ''  natural,  essential  and  inherent ''  rights  bdong- 
ing  to  ^'  all  men  "  (Article  II),  and  the  *^  rights  of  conscience,'' 
which  had  the  additional  qualily  and  excellence  of  being  '^  unalien- 
able." These  merely  civil  or  political  rights  could  be  surrendered 
to  the  goyemment  or  to  society  (Article  III)  in  order  to  secure  the 
protection  of  other  rights,  bat  the  rights  of  conscience  could  not 
be  thus  surrendered;  nor  could  society  or  government  haye  any 
claim  or  right  to  assume  to  take  them  away,  or  to  interfere  or  in- 
termeddle with  them,  except  so  far  as  to  protect  society  against  any 
acts  or  demonstrations  of  one  sect  or  persuasion  which  might  tend 
to  disturb  the  public  peace,  or  afiFect  the  rights  of  others.  Hence, 
the  political  right  of  holding  or  being  eligible  to  the  office  of  gov- 
ernor, councillor,  senator  or  representative  might  be  surrendered 
to  the  goyemment  or  to  society  for  the  better  sectuity  and  protec- 
tion of  the  rights  of  the  whole  people,  and  government  or  society 
might  insist  upon  this  surrender  when  deemed  necessary  for  the 
public  good,  as  was  the  case  in  Articles  XIV,  XXTX,  XLII  and 
LXI  in  part  second  of  our  constitution. 

But  when  the  rights  of  conscience  come  in  question,  the  right  of 
worshiping  Ood,  either  privately  or  publicly;  the  right  of  mak- 
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oif:  *'  profession  "  of  any  religion,  privately  or  publicly;  the  enter- 
tuiang  of  any  religions  ^*  sentiments,''  and  the  proper  expressioni 
maintenance  and  vindication  of  them,  whether  in  private  or  in 
public;  the  right  of  belonging  to  any  ^^  persuasion/'  which  word, 
in  the  sense  in  which  it  is  here  used,  means  "  a  creed  or  belief,  or 
a  sect  or  party  adhering  to  a  creed  or  system  of  opinions  "  (Web- 
stair's  Diet);  the  belonging  to  any  sect  or  denomination,  entertain* 
ing  and  professing,  and  in  a  proper  way  striving  to  maintain  and 
to  teach,  both  privately  and  publicly,  any  religious  creed  or  belief 
whatsoever — these  rights  are  all  held  to  be  ^^  unalienable,"  and  are 
forever  secured  and  guaranteed  to  ''  every  individual "  in  the  State 
by  Article  V,  in  the  bill  of  rights. 

Now,  it  is  only  in  connection  with  the  exercise  of  some  of  these 
lights  of  conscience  that  religious  teachers  are  desired  q]:^iVQede€l» 
or  are  supported  or  maintained.  They  at«^  (0.  assist  the  people,  or 
some  portions  of  the  people  m  4ih<^ir{iablic.  worship  of  Ood;  to  teach 
and  instruct  them  in  the  '^ sentiments"  and  doctrines  of  their 
"  persuasion,"  or  sect,  or  denomination,  and  the  duties  connected 
with  and  growing  out  of  those  doctrines  and  sentiments.  Each 
religious  sect,  whether  Christian,  Jew,  Mohammedan  or  deist  wishes 
its  own  religious  teacher  to  assist  in  the  public  worship  of  Ood,  or ' 
publicly  to  teach  the  doctrines  of  its  creed;  and  so  long  as  they 
confine  themselves  to  the  requirements  of  Article  V,  as  to  disturb- 
ing others,  and  do  not  violate  any  other  provision  of  law,  they  have 
an  inalienable  right  to  employ  and  support  them,  provided  they  do 
it  at  their  own  expense.  The  right  of  the  people,  which  is  declared 
in  Article  VI,  to  supi)ort,  and  to  empower  the  legislature  to  author- 
ize towns  and  religious  societies  to  support  teachers  of  the  Prot- 
estant religion,  is,  in  substance,  only  the  same  right  which  it  is 
declared  in  Article  V  that  ''every  individual  has  a  natural  and 
unalienable  right "  to  do  in  regard  to  the  teachers  of  any  and  all 
other  religions  or  systems  of  religious  doctrine.  People  of  the  Prot- 
estant faith  would  have  had  just  the  same  religious  rights  and  been 
entitled  to  the  same  religious  privileges  by  virtue  of  the  general 
provisions  of  Article  V,  that  they  are  declared  to  be  entitled  to  in 
Article  YL  There  is  nothing,  then,  in  Article  VI  that  can  be 
construed  as  forbidding,  by  any  implication,  the  exercise  or  enjoy- 
ment of  any  right  which  is  declared  and  asserted  as  belonging  to 
■11  men  equally  in  Article  V. 


102  NEW  HAMPSHIBB, 

Again^  the  proviso  annexed  to  article  VI  shows  the  same  fact: 
^^Prwidedf  notwWhstandingy  That  the  seyeral  towns,  parishes, 
bodies  corporate  or  religious  societies  shall  at  all  times  have  the 
exclusiye  right  of  electing  their  own  public  teachers,  and  of  con- 
tracting with  them  for  their  support  and  maintenance.  And  no 
person  of  any  one  particular  religious  sect  or  denomination  shall 
ever  be  compelled  to  pay  toward  the  support  of  the  teacher  or 
teachers  of  another  persuasion,  sect  or  denomination/'  It  might 
at  fir^t  seem  that  the  right  which  towns,  etc.,  and  religious  societieB 
are  here  declared  to  have  exclusiYely  of  electing  their  own  teacherSy 
etc.,  is  to  be  taken  to  mean  by  reference  to  the  former  part  of  the 
article,  Pro^eston^  teachers  ;  still,  any  other  religious  sect  or  denom.- 
ination  are  not  obliged  to  pay  for  their  support,  and  such  other 
religions  jsect  or  denomination  may,  as  a  voluntary  association,  bj 
Tirtue:of  the  nghts :  gsoarantaed 'to  each  one  of  them  individually 
by  Article  y,*  select  their .t>wii*t3hoher  a4d'*payhim;  and  this  ex- 
pression, ^'any  religious  sect,"  etc.,  is  clearly  not  to  be  confined  to 
Protestants  or  even  to  Christians.  The  expression  is,  *^  any  one 
particular  religious  sect  or  denomination  ; "  it  is  not  any  sect  or 
denomination  of  Christians,  or  of  Protestants,  but  any  religioua 
sect  or  denomination,  or  any  sect  or  denomination  of  any  religion. 

Again,  the  additional  or  third  paragraph  in  Article  VI,  known 
as  the  **  free  toleration  clause,"  shows  that  no  exclusive  privileges 
were  intended  to  be  granted  to  Protestants,  in  the  matter  of  the 
rights  of  conscience  or  religious  freedom,  for  it  is  there  expressly 
provided  that  ^' every- denomination  of  Christians,  demeaning 
themsjBlves  quietly  and  as  good  subjects  of  the  State,  shall  be 
eq^ially  under  the  protection  of  the  law  ;  and  no  subordination  of 
any  one  sect  or  denomination  to  another  shall  ever  be  established 
by  law."  By  the  first  clause  in  this  paragraph  all  denominationa 
of  Christians  are  made  to  stand  equal  before  the  law,  which  places 
Boman  Catholics  on  the  same  footing  with  Protestants,  both  being 
alike  Christians,  the  Roman  Catholics  being  a  denomination  of 
Christians  ;  and,  finally,  it  is  provided  that  no  subordination  of 
"  any  one  sect  or  denomination  to  another"  shall  ever  be  estab- 
lished by  law.  Notice  the  three  separatg  expressions  in  this  arti- 
cle :  **Any  *  ♦  religiousscctor  denomination,"  including  secta 
of  all  i)ossible  religions;  next,  "  every  denomination  of  Christians," 
are  made  equal;  then,  no  subordination  of  '*any  one  sector  denom- 
ination to  another"  is  to  be  allowed  —  the  last  clause  evidently 
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being  intended  to  include  and  cover  both  the  other  olanaeB,  and 
including  aU  ''denominations  of  ChristianBy"  whether  OathoUo  or 
Protestant,  and  aU  ''religious  sects/'  whateyer  might  be  their  re^ 
ligion.  Obserre  the  distinction  here  made  between  "religioui 
sects,''  or  "religious  sects  or  denominations^''  and  "denominationi 
of  Christians,"  for  we  shall  find  the  same  distinction  kept  up  in 
the  statutes  that  we  shall  have  occasion  to  examine. 

It  will  also  be  seen  that  there  is  equal  power  conferred  upon  the 
legislature  in  relation  to  any  and  all  other  "religious  sects  "  which 
they  may  think  it  best  to  favor  by  their  legislation^  in  Article  Y, 
of  part  second  of  our  constitution^  as  is  conferred  by  Article  VI  of 
the  bill  of  rights,  in  favor  of  Protestants.  "  Full  power  and 
authority  are  *  *  given  and  granted  to  the  said  general  court, 
from  time  to  time  to  make,  ordain  and  establish  all  manner  of 
wholesome  and  reasonable  orders,  laws,  statutes,  ordinances,  direo- 
tions  and  instructions,  either  with  penalties  or  without,  so  as  that 
the  same  be  not  repugnant  or  contrary  to  this  constitution,  as  they 
may  judge  for  the  benefit  and  welfare  of  this  State,  and  for  the 
governing  and  ordering  thereof,  and  of  the  subjects  of  the  same." 
We  have  already  seen  that  it  would  not  be  repugnant  or  contrary 
to  the  constitution  for  the  legislature  to  give  to  towns,  parishes, 
bodies  corporate  and  religious  societies,  the  same  powers  in  regard 
to  9ny  or  all  "  religious  sects,"  as  well  as  to  any  or  all  ^*  denomina- 
tions of  Christians,"  that  are  conferred,  in  regard  to  Protestants, 
by  Article  VI  in  the  bill  of  rights.  The  legislature  may,  therefore, 
grant  to  "  any  religious  sect,"  or  to  **  any  denomination  of  Chris- 
tians," whether  Protestant  or  Catholic,  the  same  rights  that  are 
granted  to  Protestants ;  or  rather,  the  legislature  may  grant  to 
towns,  parishes,  bodies  corporate  or  religious  societies,  the  power, 
the  right  and  the  privilege  of  making  "  adequate  provision,  at  their 
own  expense,  for  the  support  and  maintenance  "  of  public  teachers 
of  any  "denomination  of  Christians,"  whether  Romanist  or  Prot- 
estant, and  not  only  so,  but  of  any  "  religious  sect,"  whether  of 
the  Christian  religion  or  of  any  other.  Company  v.  Femald,  47 
N.  H.  444,  448 ;  Concord  R.  R,  v.  Oreely,  17  id.  47,  54 ;  Bcui 
Kingston  v.  Totoley  48  id.  59,  60. 

Under  these  provisions  of  the  constitution  of  1783,  the  law  of 
1791  was  passed,  entitled  "  An  act  for  regulating  towns  and  the 
choice  of  town  officers."  Section  10  of  this  act  provided  "that 
the  inhabitants  of  each  town  in  this  State,  qualified  to  vote  as 
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aforesaid,  *  *  *  jnaj  *  *  «  grant  and  vote  such  sum  or 
Boms  of  money  ae  fhey  shall  judge  neoessaiy  for  the  settlement^ 
mainteuanoe  and  support  of  i^e  ministryi  schools,  meeting-hoaseB, 
school-houses,  the  maintenance  of  the  poor/'  etc.  Such  towns  had 
the  ezclusive  right  of  electing  their  own  teacher  or  minister  (such 
as  the  majority  might  choose),  and  then  they  could  assess  a  tax  for 
his  payment,  just  as  any  other  town  tax  was  assessed,  and  such  tax 
might  be  collected  as  other  taxes  were,  of  all  the  inhabitants  of 
the  town,  unless  there  were  some  who  were  of  some  '^  particular 
religious  sect  or  denomination,''  differing  from  the  public  teacher 
or  minister  of  the  town  ;  and  when  that  fact  was  ascertained,  such 
persons  were  to  be  excused  from  paying  such  minister  tax,  by  the 
provisions  of  the  constitution. 

At  the  time  of  the  adoption  of  the  constitution  of  1783,  there 
were  but  few  persons  of  any  particular  religious  sect  or  denomination 
except  the  Puritans  or  Congregationalists.  There  were  a  few  of  the 
Church  of  England,  or  Episcopalians,  a  few  Quakers  and  Baptists, 
and  perhaps  a  few  of  the  Scotch  Church,  or  Presbyterians  ;  so  that 
for  a  time  the  taxes  voted  and  assessed  by  the  towns  for  the  sup- 
port of  the  ministry  were  collected  of  the  inhabitants  generally, 
with  the  few  exceptions  above  stated,  just  as  the  taxes  for  the  sup- 
port of  schools  and  other  public  purposes  were  collected.  And 
these  circumstances  remained,  with  very  little  change,  down  to  the 
time  of  the  adoption  of  the  constitution  of  1792,  which  was  the 
same  as  that  of  1783,  so  far  as  all  its,  provisions  relating  to  the 
rights  of  conscience  were  concerned,  and  all  the  other  provisions 
we  have  been  considering. 

But  soon  after  this,  many  new  religious  doctrines  were  broached, 
and  new  opinions  disseminated,  and  every  new  doctrine  and  opinion 
had  its  advocates  and  its  followers,  few  and  scattered  at  first,  but 
gradually  increasing  in  numbers  and  influence.  The  believers  in 
these  new  doctrines  assumed  names  as  new  in  some  cases  as  the 
doctrines  which  they  believed,  and  they  were  not  for  a  time  recog- 
nized as  numerous  enough,  or  of  sufficient  importance  to  be  con- 
sidered as  particular  religious  sects  or  denominations,  and  the 
majority  for  a  while  successfully  refused  them  such  recognition  as 
religious  denominations.  But  in  1804  the  Freewill  Baptists 
obtained  an  act  of  the  legislature  as  follows : 

*^  Resolvedy  That  the  people  of  this  State,  commonly  known  by 
the  name  of  the  Freewill  Anti-Pedobaptists'  Church  and  Society, 
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«hall  be  considered  as  a  distinot  religiooB  sect  or  denomination,  with 
«11  the  priyileges  as  such,  agreeable  to  the  constitution."  N.  H. 
Laws  (1815)  46. 

This  had  the  desired  effect  They  then  had  a  legal  name  and  a 
legal  existence,  as  a  particular  religions  sect  or  denomination^ 
which  compelled  recognition,  and  excused  them  from  the  payment 
<d  taxes  for  the  support  of  the  preaching  of  any  other  denomina- 
tion. 

In  1805  the  TTniyersalists  obtained  a  similar  aot^  constituting 
*'  all  the  people  of  this  State  known  by  the  name  of  Universalists," 
"  a  distinct  religious  sect  or  denomination  from  any  other  f*  and 
in  1807  the  Methodists  obtained  a  similar  act,  and  in  both  these 
cases,  with  similar  results.     Id.  46. 

These  men  had  been  taxed  before  to  support  the  religious  teach* 
-era  or  preachers  which  the  several  towns  had  elected  and  employed, 
not  because  they  were  understood  to  be  Gongregationalists  or  anti- 
•Gongregationalists,  but  simply  as  citizens  of  the  town,  all  of  whom 
were  made  liable  to  supi)ort  the  preacher  chosen  by  the  town, 
unless  they  could  excuse  themselves  under  the  article  in  the  bill  of 
Tights  on  the  ground  that  they  belonged  to  some  ''particular 
religious  sect  or  denomination ''  different  from  that  of  the  toTvn 
preacher.  It  will  be  observed,  that  to  be  a  distinct  religious  sect  or 
denomination,  it  was  not  necessary  that  they  should  be  Protestanio, 
or  even  Christians.  If  they  were  ''a  religious  sect,"  that  was 
enough  to  excuse  them  from  paying  the  religious  teacher  of  the 
town  ;  and  then  they  might  voluntarily  unite  and  support  any 
religious  teacher  they  chose,  at  their  own  expense,  and  might  meet 
for  public  religious  worship,  preaching,  or  religious  teaching, 
without  regard  to  the  doctrines  taught,  provided  they  did  it  con- 
formably to  the  laws.  They  must  not  be  guily  of  blasphemy ;  they 
must  not  teach  or  countenance  any  infraction  of  the  laws ;  they 
must  not  disturb  the  public  peace,  or  disturb  others  in  their  wor- 
ship. Within  these  limits,  Article  V  in  our  bill  of  rights  secures 
to  every  m:m  in  the  State  entire  freedom  in  his  ''  religious  profes- 
eioiK  sentiments,  or  ])ersuasion,"  and  the  right  to  worship  Ood,  pri 
vatoly  and  publicly,  "  according  to  the  dictates  of  his  own  con- 
-science  and  reason." 

In  1819  an  act  was  passed  in  amendment  of  the  hiw  of  1791,  2 
N.  H.  (Laws  of  1824)  44  —  by  which  so  much  of  that  act  was 
"^pealed  iis  antiiorized  towns  to  elect  or  support  religious  teachers 
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oi  any  kind,   Proteetant  as  well  as  others;  and  it  was  provided 
**  that  each  religions  sect^  or  denomination  of  Christians  in  thi» 
State,  may  associate  and  form  societies,  may  admit  members,  maj 
establish  mles  and  by-laws  for  their  regulation  and  goyemmen^ 
and  shall  have  all  the  corporate  powers  which  may  be  necessary  to 
assess  and  raise  money  by  taxes,    *    *    *    and  to  collect  and 
appropriate  the  same  for  the  purpose  of  building  and  repairing 
houses  of  public  worship  and  for  the  support  of  the  ministry, **  etc 
No  person  could  be  compelled  to  join  or  support,  be  classed  with^ 
or  associated  to,  any  congregation,   church,  or  religious  society, 
without  his  express  consent  first  had  and  obtained ;  and  it  waa 
provided  that  any  person  might  cease  to  be  a  member  of  such, 
society  or  association  by  leaving  a  written  notice  with  the  clerk, 
etc.     It  will  be  observed  that  the  legislators  of  1819  were  careful  to 
adopt  the  precise  language  of  the  constitution  into  their  act.    Not 
only  ^'  each  denomination  of  Christians,"  including  Roman  Catho- 
lics as  well  as  Protestants,  but  also  **  each  religious  sect>"  may  asso- 
ciate and  form  religious  societies,  with  power  to  assess  and  collect 
taxes,  and  to  appropriate  the  same  for  religious  purposes. 

So  the  act  of  1827,  entitled  '^  An  act  empowering  religious  asso- 
ciations to  assume  and  exercise  corporate  powers,"  N.  H*  (Laws- 
'  830)  462,  provided  '^  that  the  members  of  any  religious  sect, 
or  denomination  of  Christians  in  this  State,  may  associate  together 
and  form  a  society,"  with  the  various  powers  therein  stated,  among 
which  was  the  power  to  hold  real  and  personal  estate  ''for  the  pur- 
pose of  erecting  and  repairing  a  house  of  public  worship,  *  *  ♦ 
and  for  supporting  the  ministry  in  such  society."  Here  is  a  very 
slight  variation  in  the  use  of  words,  but  evidently  without  any 
intent  to  change  the  sense.  The  language  is  a  little  more  general. 
''The  members  of  any  religious  sect," instead  of  "each  religiooa 
sect;"  or,  the  members  of  any  "denomination  of  Christians,** 
instead  of  each  "  denomination  of  Christians."  But  in  the  revision 
of  1842  it  was  thought  useless  to  keep  up  these  old  constitutional 
formulas  any  longer,  and  so  they  were  all  abandoned,  and  instead 
of  so  much  circumlocution,  a  simple  formula  was  adopted,  which 
corers,  and  was  intended  to  cover,  at  least,  all  the  ground  which 
was  covered  by  the  former  expressions,  and  perhaps  more.  "Any 
persons"  may  associate  themselves  together,  form  a  religious  society^ 
and  become  a  body  politic  and  corporate ;  may  build  and  repair 
churches,  and  support  the  ministry  in  such  society.     Rev.  Stat,. 
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chap.  144,  §  1.  The  same  ezproesion  is  used  in  the  Oeneral  Statatet 
of  1867:  '^Any  persons  may  associate  together  *  *  *  as  a^ 
leligioas  society/'  etc.    Oen.  Stat.,  chap.  139,  g  1. 

Perhaps  the  laws  of  1843  and  of  1867  may,  if  the  question  eyer 
arises,  be  held  to  go  farther  than  the  laws  of  1819  and  of  1827,  in 
this,  that  the  religions  societies  formed  under  them  may  perhapa 
be  held  to  be  diyested  of  their  sectarian  or  denominational  charac- 
ter, and  to  stand  solely  upon  the  ground  of  bodies  poUtic  and  cor- 
parate,  while  societies  organized  under  the  laws  of  1819  and  of 
1827  were  recognized  as  sectarian  or  denominational  societies,  not- 
withstanding such  organization,  these  acts  only  authorizing  relig- 
ious societies  to  be  formed  of  such  sects  or  denominations ;  and, 
instead  of  losing  their  identity  in  the  body  corporate,  their  peculiar 
identity  as  sectarian  and  denominational  societies  is  carefully 
retained,  while  they  are  only  authorized  to  exercise  or  assume  certain 
special  and  limited  corporate  powers.  While  the  acts  of  1819  and 
of  1827  thus  recognize  and  carefully  retain  the  sectarian  or  denom- 
inational qualities  and  characteristics  of  all  religious  societies 
formed  under  those  acts,  the  act  of  1819  provides  that  ^'  each 
religious  sect,  or  denomination  of  Christians  *  *  *  may  asso- 
ciate and  form  societies,  *  *  *  and  shall  hare  all  the  corpor* 
ate  powers  which  may  be  necessary  ''  to  assess  and  collect  taxes, 
and  appropnate  the  same  to  the  building  of  meeting-houses  and 
the  support  of  the  ministry ;  while  the  act  of  1827  is  entitled  ^'An 
act  empowering  religious  associations  to  assume  and  exercise  cor- 
porate powers,"  shoMring  a  design  to  leave  the  religious  societies 
with  all  their  sectarian  and  denominational  features,  but  to 
engraft  upon  them  such  powers,  simply,  as  were  necessary  to  enable 
them  to  support  religious  teachers,  while  the  laws  of  1842  and 
of  1867,  in  terms,  at  least,  ignore  any  such  distinction. 

Under  these  provisions  of  the  laws  of  1842  and  of  1867  there  can 
be  no  doubt  that  *^  any  persons,"  of  any  religious  creed  or  sect,  may 
form  a  religious  society  and  may  elect  such  religious  teachers  as  they 
choose,  and  support  them  at  their  own  expense,  so  long  as  they 
keep  within  the  restrictions  of  the  constitution  in  regard  to  disturb- 
ing others.  What  is  said  In  the  opinion  in  the  Dublin  case^  38  N. 
H.  573,  that  unless  Unitarians  are  Christians  they  could  not  form 
a  religious  society  under  the  statute,  was  evidently  an  error,  and  it 
Is  apparent  upon  examining  the  authority  on  which  it  is  based* 
No  reference  is  made  there  to  the  law  of  1842,  but  the  authority 
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quoted  purports  to  be  from  the  acts  of  1819  and  1827,  which  aro 
there  said  to  authorize  ''members  of  any  sect  or  denomination  of 
Christians ''  to  form  religions  societies.  The  conclusion  there 
reached  would  undoubtedly  be  correct,  if  the  authority  of  the  acts 
liad  bisen  such  as  the  quotation  would  imply.  But  the  authority 
of  those  acts  is  nowhere  limited  to  '*  m  jmbers  of  any  sect  or  denom- 
ination of  Ohristians."  The  scope  of  those  acts  is  much  broader 
than  that,  and  includes  all  -''  religious  sects  "  as  well  as  all  ''  denom- 
inations of  Ghristians."  The  conclusion  is  wrong,  simply  because 
it  is  based  upon  wrong  premises;  while  tbe  conclusion  that  under 
our  constitution  none  but  Christians  oan  hold  the  office  of  goyemor^ 
senator  or  representative  is  right,  because  the  words  of  the  consti- 
tution make  everybody  ineligible  to  those  offices  except  Protestants, 
or  those  who  are  ''  of  the  Protestant  religion; "  and  to  be  of  the 
Protestant  religion,  they  must  be  of  the  Christian  religion. 

So  much  of  the  argument  of  the  plaintiff's  counsel  as  is  based 
upon  the  assumption  that  none  but  ^'members  of  any  sect  or  de- 
nomination of  Christians ''  can  unite  and  form  a  religious  society 
under  the  acts  of  1819  and  of  18;ii7  is  not  well  founded,  since  those 
acts,  as  we  have  seen,  authorize  the  members  of*  any  religious  sect 
or  denomination  of  Christians  thus  to  unite  and  form  societies, 
Aud  not  the  members  of  any  sect  or  denomination  of  Christians  only. 

But  even  suppose  it  had  been  so  that  none  but  Christians  could 
form  such  a  society  under  the  laws  of  1819  and  of  1827  that  would 
include  Roman  Catholics  as  well  as  Protestants,  so  that  under  either 
construction  it  would  show  conclusively  that  the  legislatures  of 
both  those  years  understood  that  they  were  not  restricted  exclu- 
sively to  authorizing  the  support  of  Protestant  religious  teachers 
only,  but  that  they  might  as  well  make  provision  for  Boman  Cath- 
olic teachers  of  religion  as  any  other.  It  would  show  that  they 
understood  the  constitution  as  empowering  them  to  authorize  Soman 
Catholics  to  form  religious  societies,  and  elect  and  support  their  own 
religious  teachers,  as  well  as  Protestants,  if  they  thought  it  best  to 
do  sa  But  they  understood,  as  the  fact  was,  that  the  constitution 
had  declared  these  rights  of  conscience  to  be  inalienable;  that  they 
could  neither  be  surrendered  nor  taken  away  nor  impaired,  and 
therefore  they  authorized  any  religions  sect,  as  well  as  any  denom- 
ination of  Christians  to  form,  religious  societies. 

When  the  Freewill  Baptists,  the  (Tniver8alistsand.the  Methodists 
cished  to  get  relieved  from  that  part  of  the  town  taxes  which  went 
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to  pay  the  town  preacher^  and  when  the  town  authorities  would  not 
excose  them  on  the  ground  that  they  were  a  distinct  religious  sect, 
because  they  were  not  of  any  sect  or  denomination  which  had  been 
hitherto  recognized  as  such^  but  were  what  were  then  sometimes 
termed  "  new  lights,"  all  they  had  to  do  was  to  get  the  legislature 
to  enact  or  resolve  that  they  constituted  ^'  a  distinct  religious  sect 
or  denomination,"  and  they  could  shield  themselyes  under  the  pro- 
visions of  the  constitution.  They  did  not  need  to  be  Protestants 
or  Ohristians,  or  to  be  declared  to  be  such  in  order  to  be  entitled 
to  that  protection.  It  was  enough  if  they  were  simply  a  '^  distinct 
religious  sect."  No  one  had  any  right  to  ask  the  question  what 
their  religion  was.  That  was  one  of  their  rights  of  conscience  to 
believe  and  to  profess,  and  properly  to  maintain  and  teach  any 
religion,  any  sentiments,  any  belief,  any  persuasion  which  their 
conscience  and  reason  might  dictate  to  them;  and  this  right  was 
not  only  a  natural,  but  an  inalienable  right. 

A  comparison  of  our  constitution  of  1783  with  the  Massachusetts 
constitution  of  1780  wiU  tend  to  show  that  the  framers  of  ours  did 
not  intend  by  Article  VI,  in  the  bill  of  rights,  by  any  implication, 
to  forbid  the  legislature  from  authorizing  towns  or  religious  socie- 
ties to  support  other  teachers  besides  Protestant,  if  they  choose  to 
do  so  at  their  own  expense.  It  is  a  matter  of  history  that  one  con- 
stitution was  submitted  to  the  people  of  New  Hampshire  in  1799, 
which  failed  to  be  adopted.  Another  was  submitted  in  1781,  which 
was  also  rejected;  but  the  same  convention  continued  its  sessions 
and  remodeled  it  very  materially,  and  sent  it  out  again,  and  this 
amended  constitution  was  the  one  which  was  finally  adopted  in 
1783.  Belknap  says  that  this  convention  had  more  advantage  than 
the  former,  ^*  the  neighboring  State  of  Massachusetts  having  di- 
gested and  adopted  a  constitution  which  was  supposed  to  be  an 
improvement  upon  all  which  had  been  framed  in  America." 
Farmer's  Belknap's  Hist  of  N.  H.  383,  384,  389.  The  Massachu- 
setts constitution,  in  Article  III  of  the  bill  of  rights  (Oen.  Stats. 
of  Mass.  14)  asserted  and  declared  ^'  the  right  of  the  people  to 
invest  their  legislature  with  power  to  authorize,  and  the  legislature 
shall  from  time  to  time  authorize  and  require  the  several  towns 
parishes,  precincts  *  *  *  or  religious  societies  to  make  suitable 
provision  at  their  own  expense  for  the  institution  of  the  public 
worship  of  Ood,  and  for  the  support  and  maintenance  of  public 
Protestsnt  teachers  of  piety,  religion  and   morality,  in  a1]  case? 
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mrhere  such  proyision  shall  not  be  made  rolantarily.  And  the 
people  *  *  *  have  alao  a  right  to  and  do  inTest  their  legia- 
latnre  with  authority  to  enjoin  upon  all  the  subjects  an  attendance 
upon  the  instructions  of  the  public  teachers  aforesaid,  and  stated 
times  and  seasons,  if  there  be  any  on  whose  instructions  they  can 
conscientiously  and  conyeniently  attend*''  Their  legislature  must 
not  only  authorize^  but  require,  the  towns,  etc.,  and  religions 
societies,  to  make  proyision  for  public  worship  and  the  support  of 
Protestant  teachers,  that  is,  to  enforce  its  performance  when  not 
done  voluntarily;  and  the  legislature  might  enjoin,  and  did  enjoin, 
all  subjects  to  attend  upon  the  instructions  of  said  Protestant 
teachers. 

But  the  framers  of  our  constitution,  although  they  had  before 
them  this  model  constitution,  inserted  all  the  religious  tests  they 
thought  necessary  in  connection  with  the  civil  rights  of  holding 
certain  offices;  but  when  they  came  to  the  rights  of  conscience, 
they  boldly  declared  their  insdienability,  and  only  simply  author* 
ized  the  support  of  Protestant  teachers  of  religion.  They  did  not 
require  it,  or  require  that  any  religious  worship  be  sustained  or 
supported;  nor  did  they  require  anybi>dy  to  attend  upon  the 
instructions  of  these  teachers  or  any  others,  and  provided  that  no 
person  of  any  different  sect  or  denomination  should  be  compelled 
to  pay  for  their  support.  They  evidently  needed  and  desired  to 
say  something  in  favor  of  the  Christian  religion  and  the  Protestant 
religion,  in  order  to  meet  the  expectations  of  the  people  in  those 
times,  but  they  said  as  little  as  they  well  could  about  it,  so  fiur  as 
it  was  connected  with  the  rights  of  conscience,  and  religious  tole- 
ration and  freedom.  They  did  not  intend,  in  Art  VI  of  the  bill 
of  rights,  to  confer,  or  grant,  or  assert,  any  rights  that  should  in 
anyway  conflict  with  the  broad  and  just  declaration  of  the  natural, 
the  universal,  and  inalienable  rights  of  conscience,  as  enunciated 
and  set  forth  in  Art  V. 

We  have  before  aUuded  to  the  fact  that  this  society  in  Dover,  in 
selecting  its  name,  had  in  view  two  separate  and  distinct  objects: 
one,  to  adopt  a  name  as  a  corporate  body  under  the  statute,  a 
name  in  which  it  could  sue  and  be  sued,  and  transact  business  as  a 
body  corporate;  another  object  was,  to  select  a  name  which  should 
be  descriptive  of  the  '^particular  sect  or  denomination  "of  which 
its  members  were  to  consist,  which  should  indicate  the  particular 
reli^ous  creed  or  belief  of  its  members,  and  thus  designate  them 
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•s  a  ''  particular  aect,"  which  had  been  recognized  in  the  constitu- 
tion, and  upon  which  certain  rights  had  been  conferred  in  Art.  VI 
in  the  bill  of  rights.  A  name  was  selected  which  accomplished 
this  purpose,  one  which  indicates  and  was  designed  to  indicate 
the  fundamental  doctrines  and  tenets  of  the  sect,  as  well  as  to 
furnish  a  corporate  name. 

This  would  probably  be  sufSdentiy  indicated  by  the  name  itself. 
The  people  commonly  known  as  '' Freewill  Anti-Pedobaptists/' 
and  the  people  known  by  the  name  of  ''XJniversalists/'  and  the 
people  known  by  the  name  of  '^Methodists/'  had  each  been 
declared  distinct  religious  sects  under  the  constitution,  and  were 
flufSdentiy  described  by  those  names  to  distinguish  them  as  relig- 
ious sects,  not  only  from  each  other,  but  from  all  other  religious 
sects  or  denominations  then  existing  or  known,  each  of  which  was 
^ually  well  known  by  a  name  which  of  itself  was  a  perfect  and 
sufficient  description  of  the  fundamental  doctrines  of  the  sect  thus 
named,  so  as  to  distinguish  it  from  any  and  all  other  religious  sects 
or  denominations,  so  that  it  might  assert  its  rights  under  the  con- 
^tution  to  all  the  priyileges  of  a  distinct  religious  sect.  This 
practice  of  designating  religious  sects  by  a  name  that  shouli  so 
describe  their  creed  or  association  as  at  once  to  distinguish  them 
from  all  other  sects,  was  kept  up  after  the  act  of  1819  took  effect, 
the  same  as  before;  so  that  often,  perhaps  generally,  the  name 
assumed  by  religious  societies,  as  in  this  case,  was  selected  with 
lefeienoe  not  only  to  obtaining  a  corporate  name,  but  also  with 
reference  to  describing  the  sect,  or.  of  indicating  to  what  sect  or 
denomination  the  society  belonged,  by  the  use  of  a  name  which 
should  describe  the  fundamental  doctrines  and  peculiarities  of 
such  sect  or  denomination.  Such  was  the  fact  in  the  case  before 
us,  and  we  think  the  name  itself  is  a  sufficient  indication  of  that 
&ct.  But  whether  this  be  so  or  not  is  immaterial,  since  the  eyi- 
dence  in  this  case  makes  it  entirely  conclusiye  that  such  was  the 
intent  of  the  founders  of  this  society,  which  intent  and  purpose 
were  well  known  to  the  proprietors  who  put  the  meeting-house  in 
this  case  into  the  hands  of  trustees,  to  be  f  orerer  under  the  abso- 
htte  control  of  said  society.  By  assuming  that  name,  the  society 
and  its  original  members  understood,  and  designed  and  intended 
that  everybody  else  should  understand,  that  they  were  and  were  to 
be  a  society  of  Unitarians  and  not  of  Trinitarians,  of  Christians 
and  not  of  infidels;  and  this  trust  was  established,  and  the  use. 
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caBtodjy  and  control  of  the  house  were  placed  under  the  directioiv 
of  this  society,  with  special  reference  to  the  belief ,  the  sentiments, 
and  the  doctrines  of  the  society,  as  belonging  to  a  distinct  religious 
sect  or  denomination  as  indicated  by  its  name.  All  this  is  abund- 
antly shown  by  the  evidence  in  the  case,  if  such  evidence  were 
necessary. 

In  numerous  English  cases  the  questions  have  been  discussed  aa 
to  religious  charities  and  trusts,  and  what  doctrines  wero  funda- 
mental in  roligion,  and  as  to  whether  the  private  religious  opinions- 
of  the  founder  of  a  charity  or  trust  wero  competent  to  be  proved 
in  evidence  in  order  to  aid  in  giving  construction  to  the  words  of  a 
will  or  deed  by  which  a  charity  or  trust  is  created.  Some  of  these 
are:  Attorney- General  v.  Pearson,  3  Meriv.  363;  S.  C,  7  Sim.  290; 
Attorney- General  v.  Drummond,  1  Oon.  &  Law,  264;  Drummond 
V.  Attorney- General,  2  Eng.  L.  &  Eq.  15;  Glasgow  College  v.  Attor* 
ney-Oeneral,  1  House  of  Lords  Gases,  800;  Attorney- General  v^ 
Wihon,  16  Sim.  210;  Attorney-General  v.  Gardner,  2  DeGtex  &. 
Smale,  102 ;  Attomey-Oenercd  v.  Munroe,  id.  122 ;  Attorney- 
General  V.  Murdoch,  7  Hare,  445;  S.  0.,  12  Eng.  L.  &  Eq.  83; 
Attorney- General  v.  Button,  7  Lrish  Eq.  612;  Attorney- General  v. 
Shore,  7  Sim.  309,  note;  S.  0.,  11  id.  592;  S.  0.,  16  id.  210. 
This  last  case,  known  as  the  Lady  Hewley's  charity,  was  finally^ 
carried  to  the  House  of  Lords.  See  9  Olark  &  Finn.  355.  In  thia 
case  the  former  cases  are  reviewed  and  the  results  and  conclusaons 
are  stated  in  1  OreenL  Ev.  (4th  ed.),  §  295,  note  3.  The  principlea 
involved  in  that  case  and  the  earlier  English  oases  cited  have  been 
incorporated  into,  and  made  a  part  of,  our  American  decisions,  aa 
far  as  they  are  material  in  this  case,  as  we  shall  see  from  an  exami- 
nation of  the  American  authorities. 

It  was  early  held  in  New  York,  by  Nbijson,  J.,  in  Field  v.  Field, 
9  Wend.  395,  400,  401,  that  a  fund  created  by  a  religious  society, 
for  the  instruction  and  education  of  children  in  the  faith  and  doc- 
trine of  the  society,  as  professed  at  the  time  of  the  creation  of  tho 
fund,  cannot  be  diverted  from  its  original  object  and  destination  ; 
and  that  if  a  diversion  be  made  or  attempted,  a  court  of  equity 
will  interpose  and  correct  the  procedure,  but  that  a  court  of  equity 
will  not  attempt  to  enforce  the  peculiar  faith  or  doctrines  of  either 
party,  where  there  is  a  schism  in  a  religious  sociely,  though  their 
existence  and  nature  may  be  incidentally  involved  in  an  inquire 
relative  to  the  rights  of  property  belonging  to  such  society ;  aL 
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that  the  court  does  is  to  enforce  the  observance  and  execution  of  an 
ascertained  trust.  To  the  same  effect  are  Lawyer  v.  Oipperly^  7 
Paige,  281 ;  Q(Me  v.  MiUm-y  10  id.  627 ;  Millw  v.  GabU,  2  Denio, 
492  ;  People  y.  Steele,  2  Barb.  397. 

In  GabU  v.  MiOer,  10  Paige,  627,  it  is  held  that  the  Oonrt  of 
(jhancery  has  jurisdiction  to  prevent  a  diversion  of  the  temporalities 
of  a  church  from  the  purposes  for  which  they  were  devoted  by  the 
donors,  and  to  require  them  to  be  appropriated  to  the  support  of 
that  form  of  worship  and  to  the  teaching  of  those  doctrines  for 
which  they  were  originally  intended.  Walworth,  Chancellor,  in 
the  opinion,  page  647,  says  :  ''  The  exercise  of  jurisdiction  by  this 
court,  in  cases  of  this  kind,  is  not  without  its  difficulties.  And  I 
felt  them  pressing  upon  me  in  the  case  of  The  Baptist  Church  v. 
WithereUy  3  Paige,  276,  so  as  to  induce  me  to  doubt  whether  civil 
courts  could  interfere.  Since  that  time,  however,  several  cases 
have  arisen  and  been  decided  in  this  country  and  in  England,  which 
appear  to  settle  the  question  in  favor  of  such  jurisdiction." 

And  in  MiUer  v.  GabUy  2  Denio,  492,  548,  which  was  an  appeal 
from  the  Court  of  Chancery  to  the  Court  of  Errors,  it  i:  held  that 
when  property  is  conveyed  to  a  religious  corporation  to  promote 
the  teaching  of  particular  religious  doctrines,  and  the  funds  are 
attempted  to  be  diverted  to  the  support  of  different  doctrines,  it  is 
the  duty  of  a  Court  of  Chancery,  under  its  general  jurisdiction  over 
trusts,  to  interpose  for  the  purpose  of  carrying  the  trust  into  exe- 
cution according  to  the  intention  of  the  donors ;  and  that  it  was 
no  reason  why  the  court  should  not  thus  interfere  to  enforce  such 
a  trust,  that  a  majority  of  such  society,  or  the  trustees  elected  by 
such  majority,  are  in  favor  of  such  diversion  of  the  trust  from  ito 
original  purpose  ;  but  the  court  would  in  such  case  be  bound  to 
interfere  upon  the  complaint  of  a  minority  of  said  society  against 
the  majority.  It  was  also  held,  that  in  ascertaining  the  purposes 
for  which  property  conveyed  to  a  church- was  intended  to  be  de- 
voted, the  language  of  the  conveyance,  if  clear  and  nnequivooaU  it 
conclusive.  If  the  language  is  indefinite,  extrinsic  evidence,  tuoli 
as  the  tenets  held  by  the  donor,  or  the  faith  then  actually  taught 
by  the  donees,  and  the  circumstances  under  which  the  gift  was 
made,  and  that  the  denomiiMHoml  name  of  a  religious  corporation 
or  society  to  which  a  donation  is  made,  and  the  doctrines  actually 
taught  therein  at  the  time  of  the  gift,  may  be  resorted  to,  in  order 
to  limit  and  define  the  crust  in  respect  to  doctrines  usually  ron- 
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Bidered  f  andamental,  saoh  as  thoae  in  dispute  between  Trinitarians 
and  Unitarians,  but  not  as  to  lesser  shades  or  points  of  doctrine 
not  deemed  fundamentaL  OABDunsB,  Prest,  sa;s  he  does  not 
sympathize  with  the  doubt  expressed  by  the  ohanoellor  in  The  Bap^ 
tisi  Church  t.  Wither&U  (which  he  has  ceased  to  entertain),  as  to 
whether  the  trustees  of  a  religious  society  are  not  independent  cf 
aU  control  in  reference  to  doctrine  and  modes  of  worship. 

In  The  People  v.  Steele,  2  Barb.  397,  it  was  held  that  the  inten> 
tion  of  the  donors  is  the  criterion  by  which  to  determine  the  pur> 
poses  to  which  the  property  of  a  church  has  been  dedicated  ;  that 
if  the  grant  expresses  that  intention  clearly  and  unequiTOcally, 
that  must  goyem.  But  where  the  conveyance  is  merely  to  the 
religious  corporation  by  name,  with  no  other  designation  of  itspur> 
poses  or  trusts,  the  corporate  or  denominational  name,  in  oonneo* 
tion  with  the  contemporaneous  acts  of  the  corporators,  may  be  a 
sufficient  guide  as  to  the  nature  of  the  trust,  and  that  it  is  no 
excuse  for  the  trustees  of  religious  corporations,  for  any  aberration 
from  the  line  of  their  duty,  for  such  officers  to  say  that  they  have 
been  directed  to  |b,  or  are  sustained  in  it,  by  a  majority  of  those  to 
whom  they  owe  their  appointment  And  see  Lawyer  v.  Oipperly, 
7  Paige,  281 ;  Botoden  y.  McLeod,  1  Edw.  Gk  588 ;  Kniskem  7. 
Lutheran  Churches,  1  Sandf.  Gh.  489 ;  Oibson  y.  Artnstrong,  7  B. 
Mour.  481 ;  Trustees,  etc*,  y.  Johnson,  1  Watts  &  Serg.  1,  where  it 
is  held  that,  where  there  was  no  express  condition  to  that  effect,  it 
might  be  a  breach  of  the  compact  of  association  for  the  majority 
of  a  congregation  to  go  over  to  a  sect  of  a  different  denomination, 
though  it  were  different  only  in  name.  See  ScoU  y.  Carle,  9  B. 
Monr.  17 ;  Inhabitants  of  Prineekm  y.  Adams,  10  Gush.  129,  182 ; 
2  Story's  Eq.  Juris.,  §  1191,  a  and  note  ;  HilL  on  Trustees,  *467 
and  note. 

In  Robertson  y.  Bullions,  9  Barb.  64,  182,  188,  after  a  very  care- 
ful reyiew  of  all  the  authorities,  both  English  and  American,  the 
court  came  to  the  conclusion  that  a  court  of  equity  had  power, 
upon  the  application  of  a  portion  of  the  corporators  in  a  rdigioua 
society,  to  restrain  the  trustees  from  applying  the  temporalities  of 
the  corporation  to  the  support  of  a  person  as  minister  who  has  been 
deposed  from  the  ministry  by  the  proper  ecclesiastical  tribunal, 
and  has  not  been  restored.  That  the  support  of  particular  doo^ 
trines  or  systems  of  worship  or  goyemment,  or  a  connection  with 
Bome  {mrticular  church  judicatory,  may  be  made  a  condition  in  a 


DECEMBER  TERM,  186«>.  i;5 


Hale  ▼.  BTerett 


gnuit  or  donation  to  a  reUgioas  sooiety;  but  if  no  such  condition 
be  exprefised,  none  will  be  implied,  except  as  to  cardinal  points; 
bnt  that  the  corporate  or  denominational  name  may  indicate  the 
nature  of  the  trust,  so  far  as  it  respects  doctrines  deemed  funda* 
nental;  and  that  if  a  society  of  one  denomination  become  incorpo* 
rated,  it  may  be  considered  as  designed  and  constituted  for  the  pur- 
pose of  advancing  the  vital  doctrines  or  the  Christian  faith  pro- 
fessed by  that  denomination;  and  that  the  trustees  may  be  re- 
strained from  applying  the  property  or  the  use  of  it  to  the  promotion 
of  tenets  or  doctrines  clearly  opposed  and  adverse  to  the  fundamen- 
tal principles  of  the  faith  and  doctrine  professed  by  the  church  or 
society  at  the  time  the  trust  was  created* 

This  last  case  was  carried  to  the  Court  of  Appeals,  and  it  was  there 
held  that  religious  societies,  incorporated  under  the  statute  of  that 
State,  were  to  be  regarded  merely  as  civil  corporations;  and  that 
when,  in  a  conveyance  in  trust  for  religious  purposes,  the  use  is 
expressed  in  general  terms,  it  cannot  be  inferred  from  the  reUgioos 
hith  of  the  grantor  that  it  was  intended  to  limit  the  use  to  the 
support  of  the  particular  doctrines  in  which  he  believed,  but  that, 
where  the  language  creating  the  trust  is  ambiguous,  evidence 
of  the  faith  of  the  donor,  like  that  of  surrounding  circumstances, 
may  be  received  to  aid  in  the  construction;  and  that  in  a  religious 
society  the  majority  of  the  corporators,  without  regard  to  their  re- 
ligious tenets,  are  vested  with  the  entire  control  over  the  revenues 
of  the  corporation.  11  N.  Y.  (1  Kern.)  243,  267.  In  the  Parish 
of  BeUpari  v.  Taoker,  29  Barb.  256,  265,  the  same  doctrine  is 
maintained.  One  fact,  however,  appears  which  it  may  bo  well  to 
note,  and  that  is  (p.  264),  that  the  religious  society  in  that  case 
was  incorporated  without  any  mention  or  assumption  of  any  denom- 
inational name  or  preference.  The  name  of  the  society  was  simply 
''  The  Parish  of  Bellport.'^  This  case  was  carried  to  the  Court  of 
Appeals,  and  is  reported  as  PMy  v.  Tooh^Ty  21  N.  Y.  (7  Smith) 
867,  where  it  is  held  that  corporations  formed  under  section  3  of 
their  act  for  the  incorporation  of  religious  societies  have  no  denom 
{national  character,  and  none  oan  be  engrafted  upon  them;  and  that 
persons  otherwise  qilalifled  do  not  lose  their  right  as  corporators  to 
vote  at  elections  by  reason  of  their  having  individually  or  ooUeofc- 
ively  renounced  the  doctrine  and  ecclesiastical  government  professed 
and  recognized  by  the  religious  body  in  whose  worship  and  services 
Ihe  corporate  property  had  always  been  employed,  and  that  the  title 
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of  trustees  to  office  and  to  the  control  of  the  corporate  property  id 
not  impaired  by  any  aberration  in  doctrine  or  church  goYemment 
on  their  part  or  on  that  of  those  by  whom  they  are  elected;  and 
that  the  grant  of  corporate  property  must  be  made  upon  some  ex* 
press  condition,  in  order  that  its  use  may  be  restricted  to  the 
propagation  of  any  particular  form  of  religious  belief  or  ecclesias- 
tical organization;  and  see  Burritt  y.  A.  R.  Churchy  44  Barb.  '^8'/, 
in  which  the  same  view  is  taken  as  in  Petty  y.  Tooker. 

So  far  as  the  case  of  Petty  y.  Tooher  is  concerned,  we  see  no  par* 
ticular  fault  to  find  with  the  decision,  as  based  upon  the  facts  stated. 
The  parish  was  incorporated  without  assuming  any  denominational 
name,  without  the  mention  of  any  such  name  in  connection  with 
the  act  of  incorporation,  and  there  was  no  trust  created  in  that  case 
except  the  legal  duty  which  trustees  as  officers  of  the  corporation 
owed  to  the  corporation.  Here,  so  far  as  appeared,  was  an  unscc- 
tarian  society,  which  had  chosen  officers  as  any  other  legal  society 
might  do,  who  had  simply  their  duty  to  do  to  the  society  which  had 
elected  them.  But  in  tlie  case  wo  are  considering,  the  deed  is  to 
the  trustees  of  this  society,  not  for  the  use  of  the  society,  but  for 
the  use  of  the  proprietors  of  the  meeting-house;  and  said  use 
of  the  house  and  its  general  custody  were  to  be  under  the  con- 
trol of  this  Unitarian  society  of  Christians.  The  deed  might  just 
as  well  hayc  been  giyen  to  the  trustees  of  the  first  sayings  bank  of 
Doyer,  and  if  subject  to  the  same  use,  and  that  use  had  been  made 
subject  to  the  same  control,  the  society  would  haye  just  as  much 
interest  in  the  meeting-house  as  it  now  has.  The  society  takes 
nothing  under  this  deed,  except  that  they  are  to  haye  the  control 
of  the  use  of  the  house;  and  that  might  haye  been  giyen  to  them 
just  as  well  and  just  as  effectually  if  the  deed  had  been  giyen  to  tiie 
trustees  of  the  bank  instead  of  the  trustees  of  this  society.  The 
duty  of  the  trustees  as  such  to  the  society  that  elected  them  has 
nothing  to  do  and  no  connection  with  their  duty  as  trustees  under 
this  deed.  They  must  hold  the  meetiug-house  just  as  anybodyelse 
would  under  a  similar  deed,  and  that  had  nothing  to  do  with  the 
discharge  of  their  duty  to  the  society  as  trustees. 

We  haye  seen  that  the  decisions  in  Robertson  \,  Buihone,  in  the 
Gourtof  AppesAs,  sjiABellport  y.  Tooker,  in  the  Supreme  Court,  and 
the  same  case  as  Petty  y.  Too^-^r.  in  the  Court  of  Appeols,  and  the 
other  cases  which  follow  those  authorities,  are  all  based  upon  the 
peculiar  proyisions  of  the  statute  of  New  York  in  relation  to  cor^nD- 
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rations  It  is  held  that  under  that  statute  a  religious  corporation 
cannot  be  sectarian  or  denominational.  But  not  so  the  statute 
under  which  this  society  was  formed.  The  law  of  this  State  passed 
in  1827,  under  which  this  society  was  formed,  authorized  '^  the 
members  of  any  religious  sect  or  denomination  of  Chris- 
vians"  in  this  State  to  associate  together  and  form  a  society. 
So,  by  the  act  of  1819,  ''each  religious  sect  or  denomination  of 
Christians "  in  this  State  may  associate.  Was  it  understood  that 
**  the  members  of  any  religious  sect,"  or  that  "each  religious  sect," 
when  thus  associated  together,  were  at  once  to  lose  their  sectarian 
and  denominational  characteristics?  Were  not  the  societies  thus 
formed  for  the  very  and  sole  purpose  of  enabling  the  sect  or  denom- 
ination the  more  successfully  to  prosecute  its  peculiar  sectarian 
work?  No  one  was  authorized  in  those  statutes,  in  terms,  to  asso- 
ciate and  form  religious  societies,  but  the  different  religious  sects 
and  denominations  of  Christians;  and  if  they  were  at  once  by  such 
association  under  a  general  law  to  lose  their  sectarianism  and  de- 
nominationalism,  and  no  longer  to  be  the  sects  or  denominations 
they  were  before,  then  the  effect  of  forming  religious  societies  was 
certainly  very  different  from  what  anybody  supposed  or  intended. 
But  that  was  not  the  design.  The  sects  were  to  remain  sects  after 
such  association  the  same  as  before.  The  different  denominations 
of  Christians  were  to  retain  all  their  denominational  peculiarities, 
Tliey  were  not  to  lose  their  identity  by  such  association,  but  were 
to  be  different  sects  and  denominations  still.  When  they  associated 
themselves  together  to  form  a  religious  society,  they  might  keep 
their  old  denominational  name,  if  they  chose,  and  it  would  not  lose 
any  of  its  meaning  or  any  of  its  force  as  descriptiye  of  the  tenets  of 
the  sect;  or  they  might  adopt  a  name  that  had  no  reference  to  the 
sectarian  doctrines  or  creeds,  as  in  the  case  of  ''  The  Parish  of  Bell- 
port"  By  the  force  of  our  statute  these  religious  sects,  by  associat- 
ing together  as  religious  societies,  acquired  the  powers  and  rights  of 
a  corporation,  so  far  as  they  were  necessary  to  enable  them  to  raise 
money  to  support  a  religious  teacher  and  to  build  a  meeting-houfle 
without  losing  any  of  their  rights  or  powers  as  a  religious  sect.  All 
these  they  retained  the  same  as  before.  So  that  our  statute  had 
no  such  effect  as  the  act  in  New  York  had  upon  which  those  decis- 
iona  in  BeUport  v.  Tooker  and  Petty  v.  Toohefy  and  others  of  the 
same  kind  were  founded.  Those  decisions  can,  therefore,  be  of  no 
weight  as  authorities  in  this  case. 
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Under  the  constitntiou,  religious  sects  or  deuominations  were 
leoognized,  which  were  then  only  distinguished  by  their  names,  the 
names  being  sufficiently  indicative  of  the  doctrines  of  the  sect : 
''Boman  Catholics''  was  the  name  of  one  sect,  *'  Presbyterians,"  of 
another,  ''  Quakers,''  of  another.  A  society  which  should  take  for 
its  name  ''  The  First  Society  of  Roman  Catholics  in  0,"  or  ^*  The 
Pirst  Society  of  Presbyterians  in  C,"  or  *'The  First  Society  of 
Quakers  in  0,"  would  be  understood  as  made  up  of  persons  of  the 
sect  which  the  name  of  the  society  indicated ;  and  if  a  donation  of 
a  church  had  been  made  to  certain  persons  in  trust  for  a  certain  use, 
which  use  was  to  be  forever  subject  to  the  oontrol  of  The  First 
Society  of  Roman  Gatholics  in  0,  or  of  the  First  Society  of  Quak- 
ers in  G,  the  trust  would  have  been  held  to  be  subject  to  the  oon- 
trol of  such  of  the  society,  and  such  only,  as  adhmed  to  the  funda- 
mental doctrines  of  the  society  as  indicated  by  the  name,  even 
though  they  might  be  a  minority  of  those  who  at  first  were  nnm- 
bered  among  its  members  ;  that  a  majority  of  the  original  society, 
if  they  had  abandoned  the  principles  and  doctrines  of  the  sect, 
would  not  be  known  as  a  society  of  Romanists  or  Quakers,  for  the 
purpose  of  administering  such  trust  So,  of  the  Methodists,  after, 
by  special  statute,  they  were  recognized  and  declared  to  be  a  dis- 
tinct religious  sect.  The  name  iudicated  the  belief  of  the  sect^ 
The  name  in  that  case  would  also  indicate  that  the  church  polity, 
or  plan  of  church  government,  was  different  from  that  of  the 
Congregationalists,  just  as  the  term  Episcopalian  or  Presbyterian 
would  indicate,  in  each,  a  different  polity  from  the  Congregational ; 
and  after  the  acts  of  1819  and  1827,  which  took  away  from  towns 
all  power  to  act  as  parishes  or  to  support  religious  teachers,  and 
give  to  the  different  religious  sects,  and  denominations  of  Chris- 
tians, and  to  them  alone,  the  right  to  form  religious  societies,  they 
retained  all  the  powers  and  rights  which  they  had  before  as  sect^ 
and  acquired  the  additional  powers  of  a  corporation  for  certain 
limited  purposes. 

While  the  authority  was  granted  to  towns  by  the  legislature  to 
raise  money  to  support  the  ministry  and  to  build  meeting-houses, 
these  towns,  being  simply  municipal  corporations,  could  not  be  made 
sectarian  or  denominational ;  while  under  the  acts  of  1819  and  1827, 
as  we  have  seen,  all  religious  societies  were,  and  were  to  be  assumed 
to  be,  sectarian  and  denominational ;  and  they  might  adopt  a  secta^ 
ian  and  denominational  name,  which  should  describe  and  deolars 
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their  faith,  and  at  the  same  time  answer  as  its  corporate  name ;  or 
tliej  might  adopt  a  general  corporate  name  merely,  having  no  ref* 
crcncc  to  the  faith  or  doctrines  of  the  sect  to  which  they  belonged, 
and  then  they  would,  of  course,  make  a  declaration  of  their  doo- 
trines,  or  creed,  or  confession,  in  their  articles  of  association.  It 
is  not  material  in  this  connection  to  inquire  whether  religious  socio- 
ties,  under  our  Bevised  or  General  Statutes,  retain  tlicir  sectarian 
aiid  denominational  character,  which  they  had,  and  were  presumed 
to  have,  under  the  acts  of  1810  and  1827. 

Under  this  condition  of  things,  this  society  was  formed  by  a  dis- 
tinct religious  sect,  by  a  particular  denomination  of  Christians, 
md,  instead  of  assuming  a  name  which  should  merely  answer  as  a 
corporate  name  in  which  to  transact  business,  but  which  should  not 
have  any  reference  to  the  peculiar  sect  that  had  formed  the  society, 
they  assumed  a  name  which,  while  it  answered  for  a  legal  corporate 
appellatiye,  should  also  express,  as  definitely  as  language  could  be 
made  to  do,  the  peculiar  creed  of  doctrines  of  the  sect  or  denomina- 
tion which  formed  the  society.  It  was  to  be  a  '^Unitarian  society 
of  Christians."  Both  these  words  in  the  name  are  as  strongly 
expressiye  of  the  fundamental  doctrines  of  the  sect  as  words  oonld 
be ;  and  it  would  be  assumed  in  such  a  case,  without  any  eyidence, 
that  the  name  was  adopted  for  the  purpose  of  expressing  the 
peculiar  and  fundamental  doctrines  of  the  sect  that  formed  the 
society  ;  and  that  this  would  be  so  understood  by  eyerybody. 

Therefore,  when  a  trust  was  created  in  certain  persons,  for  the 
benefit  or  use  of  this  society,  or  for  the  use  of  others,  to  be  under 
the  control  of  this  society  by  its  denominational  name,  by  its  dis- 
tinctiye  sectarian  appellative,  it  must  be  understood  that  the  donor 
or  founder  of  the  trust  had  in  view  that  fact ;  and  that,  when  he 
constituted  his  trust  or  use,  and  made  it  subject  to  the  control  of 
this  society,  he  had  in  view,  and  referred  more  particularly  to  its 
sectarian  and  denominational  qualities  than  to  any  other.  It  was 
only  as  a  Unitarian  society  of  Christians  that  the  control  of  the 
use  of  this  house  was  placed  in  their  hands.  This  trust  was  reposed 
in  them  simply  because  they  were  Unitarian  Christians,  and  not 
because  they  were  an  incorporated  society.  It  was  in  them  in  the 
character  of  a  distinct  religious  sect,  a  particular  denomination  of 
Ghiistians,  that  the  confidence  was  placed,  and  not  in  them  merely 
^  members  of  a  civil  corporation.  Now,  suppose  such  a  society 
cbould.  in    the  course  of   time,  become   equally  divided ;  just 
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half  its  members  should  seoede  from  the  faith  and  dootrinos 
jt  the  sect  which  formed  the  sodety,  and  the  other  half  should 
adhere  to  such  faith  and  doctrines,  and  each  half  should  separately 
undertake  to  control  the  use  of  the  house  according  to  its  own 
religious  views,  and  the  views  of  the  two  divisions  were  antagonistic, 
and  the  court  were  called  on  to  enforce  the  trust:  can  there  be  a 
doubt  that  equity  would  require  that  the  control  of  the  house 
should  be  given  to  the  division  which  adhered  to  the  original  faith  P 
Would  not  that  be  carrying  out  the  wishes  and  intentions  of  the 
original  founders  of  the  trust?  But,  suppose  that  the  party  which 
had  seceded  from  the  faith  of  the  denomination  should  outiiumber 
the  other  by  one  or  more,  could  that  change  the  reason  of  the  case 
or  its  controlling  equities?  Would  it  not  be  the  duiy  of  a  court 
of  equity  to  look  beyond  the  mere  form  of  the  thing  to  its  material 
substance,  and  to  say,  in  such  a  case,  that  the  portion  of  the 
religious  society,  who  adhered  to  the  faith  of  the  sect  that  founded 
the  society,  were  entitled  to  control  the  use  of  the  house,  rather 
than  the  portion  who,  being  still  members  of  the  society,  in  form, 
had  renounced  the  faith  of  the  sect  which  formed,  and  whose 
fundamental  doctrines  had  given  name  to,  the  society? 

We  do  not  deny  the  right  of  individuals  to  change  tiieir  religions 
faith,  nor  the  right  of  members  of  religious  societies  to  do  the 
same,  nor  the  right  of  whole  societies  as  a  body  to  apostatize  from 
their  original  faith,  and  adopt  a  new  one,  antagonistic  to  the  first. 
This  is  but  exercising  those  very  rights  of  conscience  which  are 
asserted  in  Art  V  of  the  bill  of  rights,  as  the  inalienable  birthright 
of  every  inhabitant  of  the  State.  Nor  is  it  the  province  of  the 
oourt  to  decide  or  to  inquire  which  fidth  is  most  consistent,  or 
what  doctrines  are  true  or  what  are  false;  and  it  seldom  becomes 
necessary  for  the  oourt  to  turn  its  attention  to  theological  studies 
in  order  to  decide  questions  of  law,  except  in  oases  like  the  present, 
where  they  are  called  upon  to  see  that  a  trust  is  administered 
according  to  the  intention  of  the  original  founders  of  such  trust. 
If  a  trust  is  created  or  a  charity  given  for  the  benefit  or  use  of  a 
sectarian  society  by  its  sectarian  and  denominational  name,  it  is  to 
be  presumed  that  it  was  intended  to  be  used  to  advance  the  peculiar 
doctrines  of  that  sect;  and  if  a  meeting-house  is  conveyed  in  trust 
for  certain  persons,  to  be  under  the  control  of  a  society  of  Ohris- 
tians,  it  would  be  the  duty  of  the  court,  upon  proper  application 
and  ptoofs,  to  see  that  the  house  was  controlled  by  a  society  of 
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Chhstianfi,  and  not  by  Mohammedans,  pagans,  or  infidels,  even 
though  a  majority  of  the  original  society  hare  apostatized  from  the 
faith  of  the  sect  which  formed  the  socieiy. 

We  find  in  this  case,  upon  the  eyidence,  that  the  defendants, 
WHO  claim  to  be  a  majority  of  the  society,  had  in  fact,  most  of 
them,  seceded  from  the  doctrines  and  faith  of  the  original  sect 
which  founded  this  society,  and  were  no  longer,  in  any  proper 
sense  of  the  term,  "Unitarian  Ghristians."  Whether  they  had 
not  seceded  from  the  society  altogetiier,  by  uniting  with  an  oppo- 
sition sociely  and  acting  in  hostility  to  the  sect  and  denomination 
which  at  first  instituted  the  religious  society  to  which  they  claimed 
to  belong,  and  by  other  acts,  may  be  a  question,  but  one  not  now 
material  to  be  considered  in  this  particular  connection. 

We  have  seen  that  the  decisions  in  Robertson  t.  Bullions^  11 
N.  Y.,  and  Pdtp  v.  Ihoker^  21  id.,  are  not  authorities  here, 
because  they  are  based  upon  the  special  provisions  of  the  statute 
<rf  that  State,  which  prorisions  are  not  like  those  of  the  statute  of 
this  State.  In  fact,  we  do  not  find  that  these  decisions  in  New 
York  have  been  followed  in  other  States,  except  in  cases  where 
there  was  a  statute  like  that  in  New  York.  The  case  in  11  N.  Y. 
was  decided  in  1854,  and  that  in  21  id.  in  1860.  In  1862,  Win^- 
brenner  y.  Colder,  48  Penn.  St  244,  was  decided,  where  the 
church,  by  its  charter,  was  declared  to  be  independent,  and  its 
polity  was  Congregational;  but  the  constitution  of  the  denomina- 
tion provided  that  no  person  should  be  accepted  as  a  minister 
without  a  regular  license,  which  was  to  be  annuaUy  renewed  by 
the  eldership  of  which  he  was  a  member.  Upon  a  bill  in  equi^ 
by  the  minority  (who  were  willing  to  submit  to  the  eldership  and 
leoeiye  the  minister  sent  them  by  it,  and  to  conform  to  the  dis- 
^sipline  of  the  denomination)  against  the  majority,  for  an  injuno 
tion  to  restrain  them  and  their  minister  from  preaching  or  teaching 
in,  or  in  any  manner  using,  the  church  edifice.  HiM,  that  the 
diuroh  property  was  held  in  trust  for  the  use  of  such  of  the  con- 
gregation as  adhered  and  were  willing  to  submit  to  the  regular 
order  and  discipline  of  the  denomination;  also,  that  a  majority  of 
the  congregation,  who  had  made  use  of  the  regular  corporate  forms 
to  institnte  an  organized  resistance  to  the  legitimate  authority  of 
tneir  ecclesiastical  superiors,  and  had  instituted  a  minister  as  their 
pastor  who  had  been  expelled  by  the  denomination,  was  not  the 
true  congregation. 

Vol.  XVI.  — 16 
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In  Ferraria  v.  Vcuconcellos,  31  111.  25,  decided  in  1863>  the 
court  were  onanimons  in  opinion;  bat  opinionfi  were  delivered  by 
several  members.  Gatok,  0.  J.,  said:  ''As  a  matter  of  law,  as  I 
understand  the  decisions,  the  rale  is,  that,  where  a  choroh  ia 
erected  for  the  ase  of  a  particular  denomination  or  religions  per* 
goasion,  a  majority  of  the  members  of  the  church  cannot  abandon 
the  tenets  and  doctrines  of  the  denomination,  and  retain  the  right 
to  the  use  of  the  property;  but  such  secessionists  forfeit  all  right 
to  the  properly,  even  if  but  a  single  member  adheres  to  the  original 
faith  and  doctrine  of  the  church.  This  rule  is  founded  in  reason 
and  justice,  and  is  not  departed  from  in  this  case.  Church  prop- 
erty is  rarely  paid  for  by  those  alone  who  there  worship,  and  those 
who  contribute  to  its  purchase  or  erection  are  presumed  to  do  sa 
with  reference  to  a  particular  form  of  worship,  or  to  promote  the 
promulgation  or  teaching  of  particular  doctrines  or  tenets  of  relig- 
ion, e  *  *  and  to  pervert  the  property  to  another  purpose  Li 
an  injustice  of  the  same  character  as  the  application  of  other  trust 
property  to  purposes  other  than  those  designed  by  the  donor. 
Hence  it  is,  that  those  who  adhere  to  the  original  tenets  and  doo* 
trines,  for  the  promulgation  of  which  a  church  has  been  erected, 
are  the  sole  beneficiaries  designed  by  the  owners;  and  those  who 
depart  from  and  abandon  these  tenets  and  doctrines  cease  to  be 
beneficiaries,  and  forfeit  aU  claim  to  the  title  and  use  of  such 
property.  These  are  the  principles  on  which  all  these  doctrinee 
are  founded."  The  same  views  are  expressed  in  Brunnenmeyer  v. 
Buhre,  32  HI.  183. 

In  AUomey-Oenerdl  v.  Moorffs  Sxecuiors,  19  N.  J.  Eq.  (4  G.  B» 
Oreen),  decided  June,  1868,  a  distinction  is  made  between  a  relig- 
ious charity  and  an  educational  or  eleemosynary  charity,  and 
though  in  the  latter  cases  they  held  the  name  of  the  society  to  be 
immaterial  by  a  divided  court  of  seven  against  six,  yet  they  all 
admit  and  claim  that  in  the  former  case — that  of  a  religious  trust 
— the  doctrines  of  Miller  v.  Odble,  2  Denio,  492,  and  !%$  People  v. 
Sieehf  2  Barb.  398,  were  correct,  and  should  be  carried  out ;  and 
that  the  remark  of  the  court  there  made,  that,  in  a  grant  to  a  relig- 
ious corporation,  ''  its  distinctive  denominational  name^  as  desorip* 
tive  of  its  ecclesiastical  connection,  was  indicative  of  the  particular 
religious  tenets  designed  to  be  propagated,  is  applicable  to  societies 
established  for  religious  purposes."  Bbdlb,  J.,  in  the  dissenting 
opinion  of  the  minority,  says  :  ''Names,  like  titles  to  acts  of  tht 
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l^islatniBy  may  denote  character  and  quality,  or  they  may  indicate 
bnt  little.  *  *  Churches  are  often  named  after  saints,  and  no 
denominational  character  can  be  deduced  from  it  But  when,  in 
addition  to  that,  a  peculiar  denominational  name  is  added,  as,  for 
instance,  St.  James'  Roman  Catholic  Church,  no  one  could  hesitate 
to  believe  that  it  meant  what  it  said ;  that  it  showed,  as  plainly  as 
words  could  make  it,  that  the  church  which  bore  that  name  was  a 
Roman  Catholic  church ;  and  so  of  all  other  churches  of  any  sect  or 
creed.  The  name,  whether  Baptist,  Episcopalian,  Methodist, 
Presbyterian,  or  whatever  religious  sect  it  may  be,  is  always  con- 
sidered as  showing  the  denominational  character  of  the  church ; 
and  no  one  could  reasonably  think  otherwise.  Denominational 
names,  so  far  as  common  observation  goes,  are  only  used  to  denote 
character,  or  some  quality,  when  applied  to  church  organizations.^ 

We  see  very  little  evidence  of  any  disposition  to  follow  the  decis- 
ions  made  by  the  New  York  court  in  Petty  v.  Tooker,  21  N.  Y., 
and  similar  cases  in  that  State,  in  the  courts  of  any  other  States, 
unless  it  may  be  in  some  that  have  statutes  similar  td  that  of  New 
York;  and  we  think  those  decisions  are  not  to  be  considered  author- 
ities here.*  By  our  statutes  of  1819  and  1827,  religious  societies 
have  all  the  powers,  rights  and  privileges  of  religious  sects  or  de- 
nominations under  the  constitution,  all  the  rights  and  powers  of 
religious  societies  at  common  law  —  the  statutes  only  conferring 
limited  corporate  powers,  in  addition  to  those  held  before, — ^while 
none  of  the  privileges,  rights,  or  powers  of  religious  sects  or  of 
religious  societies,  at  common  law,  are  taken  away  or  in  any  way 
abridged. 

There  is  a  class  of  cases,  like  WisweU  v.  First  Congregational 
Chwrch,  14  Ohio  St.  32,  where  it  is  held  that,  in  case  of  a  division 
of  a  religions  corporation,  where  both  parties  still  adhere  to  the 
tenets  and  doctrines  and  discipline  of  the  organization,  the  property 
should  be  divided  between  them,  in  proportion  to  their  numbers  at 
the  time  of  the  separation.  See  Niccotte  v.  Rugg,  47  HI.  47.  No 
one  can  find  any  fault  with  that  arrangement  of  the  property  in 
sach  cases ;  but  the  principle  of  those  cases  has  no  application  here, 

*  In  CoZUrw  ▼.  Cheney,  in  the  Cironlt  Court  of  Cook  ooont j,  lUinois,  deeide^ 
in  1872,  and  reported  in  the  CMoago  Legal  ^eira,  Angoat  S,  1872i  WiiiLiAiis,  C. 
J.,  In  speaking  of  the  decisions  in  Robertaon  t.  BuUians,  U  N.  Y.,  and  Petty  t 
Tooker,  21  id.,  says:  ** These  cases  cannot  be  regarded  as  anthoritj*  except 
in  States  which  have  essentlallj  the  same  statutes,  and  then  only  in  instance! 
wliere  reUgions  societies  have  organized  tbemsel^eH  under  such  State  laws/* 
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for  here  both  parties  do  not  adhere  to  the  tenets,  doctrines,  or 
oipline  of  the  original  organisation.     Smith   v.   Swarmstedif  16 
How.  288, 

I :  is  well  settled^  that  members  who  secede  from  a  ohorch  organ- 
izatioi  or  a  religions  society  thereby  forfeit  all  right  to  any  part 
of  the  church  property  ;  and  whether  there  has  been  a  secession  or 
not,  within  this  rule,  '*  is  a  mixed  question  of  law  and  fact,  to  be 
decided  upon  the  eyidence  with  a  yiew  to  all  the  circumstances, 
including  the  acts  of  the  parties  and  the  motives  which  have 
prompted  such  acts.  WisweU  v.  First  Cong.  Church,  14  Ohio  St 
32.  In  Baptist  Church  y.  Rouse,  21  Oonn.  160,  it  was  held  to  be 
a  question  of  fact  for  the  jury  whether  there  was  a  secession.  See 
Stebbins  y.  Jennings,  10  Pick.  172,  and  cases  cited ;  The  Dublin 
■case,  38  N.  H.  459. 

We  find  that,  in  this  State,  in  The  Dublin  case,  38  N.  H.  459, 
it  is  settled,  that  the  individual  religious  opinions  of  the  donor 
cannot  be  received  to  enlarge  or  contract  the  meaning  of  general 
terms  used  in  the  instmment  by  which  he  established  the  charity. 

But  it  is  also  held  that  '^  courts  will  resort  to  the  original  and 
long-continued  application  of  a  religious  charity  by  the  trustees, 
for  aid  in  giving  construction  to  doubtful  terms  in  the  instrument 
which  establishes  the  charity,"  and  that  ''where  the  original  trustees, 
appointed  by  the  founder  of  a  religious  charity,  applied  the  fund 
to  the  support  of  certain  religious  doctrines,  and  that  application 
has  been  long  continued  and  acquiesced  in,  a  court  of  equity  will 
not  interfere  with  the  application,"  unless  such  interference  was 
called  for  by  the  plainly  expressed  intention  of  the  donor. 

It  would  seem,  then,  that  the  proper  principles  to  be  applied  in 
this  case  upon  the  weight  of  authority  (not  taking  into  consider- 
ation those  authorities  which  are  based  upon  the  peculiar  provisions 
of  the  statute  of  New  York,  and  which  can,  therefore,  have  no 
application  here)  are,  in  substance,  as  follows  :  That  the  denomi- 
national name  of  a  religious  society  to  which  or  to  whose  use  a 
donation  or  grant  is  made,  and  the  doctrines  actually  taught  therein 
at  the  time  of  the  gift  or  grant  and  immediately  after,  and  the 
length  of  time  they  continue  to  be  thus  taught  without  interruption, 
may  be  resorted  to,  to  limit  and  define  the  trust  in  respect  to  doc- 
vines  deemed  fundamental ;  that  where  the  conveyance  is  mereij 
so  the  religious  corporation  by  name,  with  no  other  designation  <rf 
ts  purposes  or  trusts  (as  in  this  case),  the  denominational  naAne,  m 


DECEAIBEK  TEEM,  1868.  125 

Eale  ▼.  Eyerett. 

eonnection  with  the  contemporaneous  acts  of  the  corporators,  may 
be  a  sufficient  guide  as  to  the  nature  of  the  trust ;  that  where  there 
is  no  specific  designation  in  the  deed  as  to  the  particular  religious 
tenets  or  doctrines,  which  it  is  to  be  used  to  advance  or  support,  the 
denominational  name  may  indicate  the  nature  of  the  trust,  so  far 
as  respects  doctrines  admitted  to  be  fundamental;  and  that,  if  a 
society  of  one  religious  sect  or  denomination  becomes  incorporated 
with  a  strict  denominational  name,  descriptive  of  the  fundamental 
doctrines  of  the  sect  to  which  it  belongs,  it  will  be  presumed  that 
it  was  constituted  for  the  purpose  of  advancing  the  vital  doctrines 
of  such  sect  or  denomination,  and  that  the  society  or  those  hav- 
ing control  of  property  held  in  trust  for  the  benefit  of  such  relig- 
ious society,  should  be  restrained  from  applying  the  property  or  the 
use  of  it  to  the  promotion  of  tenets  or  doctrines  clearly  opposed 
and  adverse  to  the  fundamental  principles  of  the  faith  and  doc- 
trines of  such  sect  or  denomination  at  the  time  and  immediately 
after  the  trust  was  created. 

Now,  that  the  terms  Unitarian  and  Christian,  when  assumed  as 
a  denominational  name,  are  both  expressive  of  the  most  funda- 
mental and  essential  doctrines  and  tenets  will  not  probably  be 
questioned.  It  was  settled,  in  Inhaintanis  of  Princeton  v.  AdainSy 
10  Gush.  129,  132,  that  the  two  systems  of  belief  (Unitarian  and 
Trinitarian)  are  essentially  different  in  their  doctrines  and  princi- 
ples of  faith;  and  Metcalf,  J.,  in  the  opinion,  says:  ''We  know 
of  no  school,  either  of  theology  or  of  jurisprudence,  in  which  these 
two  systems  of  faith  were  ever  considered  essentially  the  same. 
From  the  early  days  of  Christianity  they  have  always  been  deemed, 
as  they  have  been  in  our  day,  antagonistic  systems;  and  courts  have 
decided  that  funds  given  to  support  the  teaching  of  one  of  them 
are  misemployed  and  perverted  when  applied  to  support  the  teach- 
ing of  the  other,  and  have  redressed  such  misemployment,^  citing 
Atiomey^General  v.  Pearson,  3  Meriv.  353;  7  Sim.  290;  Share 
V.  WiUon^  9  Clark  ft  Fin.  365;  Aitom&jf*  General  v.  Shore,  11  Simu 
592;  16  id.  210;  Attomeg- General  v.  Drummond,  1  Con.  &  Law- 
son,  210;  1  Dm*  ft  Warren,  353;  AUomey-General  v.  Button,  7 
Irish  Bq.  612,  614;  Milier  v.  Gable,  2  Denio,  492,  548;  Kniskem  v. 
Lutheran  Churches,  etc,  1  Sandl  Oh.  489;  2  Story  on  Eq.,  | 
1191,  a. 

And  if  the  term  Unitarian  be  thus  expressive  of  a  doctrine  sc 
fundamental  and  essential,  what  shall  be  said  of  the  term  Chris* 
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tian?  If  the  distinction  is  so  great  between  two  sects,  both  of 
which  are  admitted  to  be  only  different  denominations  of  the  same 
religion^  what  most  the  difference  be  between  whole  systems  of 
religion — between  Christianity  and  other  systems  of  religion,  as 
1  ho  Mohammedan  or  pagan,  or  between  Christianity  and  infidelity — 
a  disbelief  in  and  denial  of  all  the  fundamental  and  essential  doc- 
trines of  the  whole  system? 

Difference  in  creed  or  belief  of  the  Christian  doctrines  makes 
the  different  Christian  sects;  difference  in  name  makes  the  difbr- 
ent  denominations,  and  the  name  in  some  way  nsnally  indicates  or 
describes  the  sect;  so  it  is  the  belief  in  the  Christian  religion,  and 
in  Jesus  Christ  as  its  author  and  as  the  true  Messiah,  that  makes  a 
Christian;  and  belief  in  the  religion  of  Mohammed,  and  in  Moham- 
med as  a  true  prophet,  makes  a  Mohammedan.  It  is  a  man's 
belief,  his  creed,  that  decides  what  religion  and  what  sect  he  be- 
longs to.  The  idea  that  any  man,  however  good,  can  properly  be 
called  a  Christian,  who  docs  not  believe  or  assent  to  the  truths  and 
doctrines  of  Christianity  and,  first  and  foremost  of  all,  to  the  doc- 
trine that  Jesus  was  the  Christ,  the  true  Messiah,  "  the  Christ  of 
God,''  is  simply  preposterous.  A  man's  belief  alone  decides  his 
religion  and  his  sect  A  man  m9,y  be  a  Christian,  in  the  political 
or  conventional  sense  in  which  we  use  the  word,  if  he  assents  to 
the  truths  of  the  Christian  system.  If  he  lives  an  upright  life,  it 
makes  him  a  good  or,  as  might  be  said,  a  consistent  Christian.  So 
a  man  believing  the  Mohammedan  faith  may  be  a  good  man.  If 
his  life  is  pure  and  correct,  it  makes  him  a  good  Mohammedan; 
but  any  amount  of  good  living  will  not  make  a  pagan  a  Christian, 
until  he  believes  the  Christian  faith.  An  infidel  may  b^  a  good 
citizen  and  a  good  man;  a  good  infidel,  but  not  a  good  Christian; 
because,  while  an  infidel,  he  cannot  be  a  Christian  at  all.  There  is 
and  can  be  no  doubt  as  to  what  the  word  Christian  means,  in  its 
common  use  and  acceptation,  and  as  it  is  generally  understood*  All 
Christians  believe*  in  Jesus  Christ  as  the  true  Messiah  and  the 
Saviour  of  men;  in  other  words,  that  Jesus  Christ  was  just  what 
he  claimed  to  be  —  '^the  Christ  of  God."  It  is  to  be  presumed 
that  the  framers  of  our  constitution,  when  they  used  the  words  in 
^liide  VI  in  the  bill  of  rights,  and  also  that  tiie  founders  of  this 
society  in  Dover,  when  they  applied  this  name  to  their  religious 
•ooioty  as  descriptive  of  the  faitii  of  the  sect  which  formed  it,  used 
this  word  in  its  common  and  ordinary  sense;  such  is  the  ordinary 
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«Dd  uuivcrsal  rale>  unless  something  appears  to  restrict  or  qnaUfy 
«nch  ordinary  meaning.  **  We  are  not  at  liberty  to  presume  that 
the  framcrs  of  the  constitution,  or  the  people  who  adopted  it,  did 
not  understand  the  force  of  language."  They  must  ''be  intended 
to  mean  what  they  have  plainly  expressed,  and  no  room  is  left  for 
construction."  People  t.  Prudy,  2  Hill,  35;  S.  C,  4  id.  884;  UniM 
States  Y.  Fishery  2  Cranch,  399;  Cooley's  Const  LiuL  55;  Bobineon 
y.  Tultle,  37  N.  H.  248;  Bumeteady.  AUon,  82  id.  250;  MaHard 
T.  Lawrence,  16  How.  261. 

Let  us  then  examine  the  records  of  this  society  in  Dover,  and 
the  other  evidence  in  the  case,  and  see  whether  this  society  was,  or 
was  not,  in  fact,  all  that  its  name  indicated,  to  wit:  ''A  Unitarian 
«)ciety  of  Christians."  They  must  be  first  Christian  and  next 
Unitarian.  We  shall  also  see,  in  that  way,  how  the  trust  in  this 
case  has  been  administered.  In  Congregational  organizations  there 
is  presumed  to  be  a  church,  which  is  a  constituent  part  of  the  con- 
gr^ation.  Unitarians  are  Congregationalists,  at  least  in  this 
country.  The  Dublin  Case,  38  N.  H.  The  society  embraces  the 
•church  and  all  those  who  worship  with  the  church.  ''  Churches 
*  *  *  in  the  call  of  a  minister  to  be  their  pastor  *  *  *  act 
separately  from  and  generally  prior  to  the  society  or  parish  which 
embraces  both  the  church  and  those  who  worship  with  them.  The 
iitJl  of  the  church,  however,  is  not  valid  unless  the  parish  assents 
to  it  The  contract  of  settlement  is  made  wholly  between  the  par- 
ish and  minister,  and  is  obligatory  on  them  only."  Encyclopsedia 
of  Religious  Knowledge,  '^  Congregationalist; "  Dublin  Case,  38  N. 
H.  507,  508,  and  seq.;  Baker  v.  Fales,  16  Mass.  520;  Baird's 
BeUgion  in  America,  463,  454. 

To  find  what  are  the  religious  opinions  of  any  Congregational 
society,  you  must  look  to  the  creed  or  doctrines  of  the  church 
which  constitute  its  center  and  basis.  A  Congregational  society 
is  generally  made  up  first  of  the  church,  and  next  of  those  who 
worship  with  the  church  and  favor  the  same  views,  and  who  assist 
in  supporting  the  preaching  and  public  worship  of  that  church. 
The  society,  as  such,  often,  perhaps  generally,  has  no  creed  or  pub- 
lished religious  opinions  distinct  from  the  church;  the  church  is 
the  basis  or  foundation  of  the  whole.  This  is  true  in  the  Congre* 
gational  societies  in  this  country  generally,  whether  orthodox  or 
Unitarian.  The  ministers  are  generally  settied  by  the  society,  as  in 
tliis  case,  but  they  become  pastors  of  the  church  as  well  as  of  the 
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society;  and  the  creed  or  belief  of  the  society  is  not  to  be  sought  in» 
its  constitution  or  by^kws,  but  in  the  creed  or  belief  of  the  church 
with  which  said  society  is  connected. 

In  this  case,  we  find  that  all  the  ministers  who  were  present  at 
the  ordination  of  Mr.  Abbott  are  spoken  of  and  described  as  pas- 
tors of  the  several  churches  from  which  they  came;  but  they  were 
aU  settled,  no  doubt,  by  their  respective  societies.  ^*A  church  can 
subsist  and  perpetuate  itself  only  by  an  organic  connection  with 
a  society.  The  society  is  the  soil  for  the  roots  of  a  Christian 
vine,  siipplying  the  new  material  to  repair  waste  by  death. 
A  church  not  connected  with  a  society  would  die  ouf  Ellis'  Half 
Oentury  of  the  Unitarian  Oontroversy,  424,  425,  429-431;  SMibins 
V.  Jennings,  10  Pick.  172.  A  Oongregational  church  is  described 
by  Shaw,  G.  J.,  as  an  ^'aggregate  body  or  association — not  a  cor- 
poration or  qtMsi  corporation  —  formed  within  the  religious  society 
or  parish;  set  apart  from  the  rest  of  the  society  for  peculiar  relig- 
ious observances,  for  the  celebration  of  the  Lord's  supper,  and  for 
mutual  edification."  Weld  v.  May,  9  Gush.  181;  Buck's  EocL 
Law,  67. 

This  society  in  Dover,  being  formed  as  we  have  seen,  and  having^ 
erected  their  meeting-house  and  sold  their  pews  subject  to  condi- 
tions above  specified,  made  arrangements  to  dedicate  their  house  to 
the  worship  of  God.  This  was  done  by  Ghristian  ministers  of  Uni- 
tarian Congregational  churches  in  the  usual  form.  Their  first  min- 
ister was  ordained  by  the  same  council  of  ministers  that  dedicated 
the  house  of  worship. 

But  before  the  house  was  dedicated  or  any  minister  ordained,  it 
was  thought  proper,  and  perhaps  necessary,  that  a  Ghristian  church 
should  first  be  formed  and  organiaed,  as  the  body  which  was  especi- 
ally to  occupy  the  house  and  direct  in  its  public  worship,  and  to 
which  the  pastor  was  to  minister,  by  virtue  of  his  connection  with 
the  society  as  its  pastor  and  minister. 

Therefore  a  church  was  formed,  which  was  made  up  of  members 
of  the  society  who  expressed  ''  their  earnest  desire  and  solemn  in- 
tention of  forming  themselves  into  a  Ghristian  church,  for  the  pur- 
pose of  observing  Ghristian  ordinances,  obeying  the  precepts  of 
Jesus  Ghrist,  and  aiding  each  others'  advancement  in  a  holy  life," 
and  who,  having  solemnly  declared  their  belief  *'  in  the  gospel  of 
Jesus  Ghrist,"  etc,  were  declared  and  pronounced  to  be  '^  a  regular 
Ghristian  church."    And,  ''now  that  their  house  was  about  to  be- 
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dedicated,  a  minister  of  JesiiB  Ohrist  to  be  ordained  among  them, 
they  themselTee  formed  into  a  GhristiaD  church  about  to  enjoy  the 
satisfaction  and  benefit  of  Christian  ordinances/'  they  were  ex- 
borted  to  let  their  hearts  be  full  of  gratitude  and  praise.  See 
Church  Records. 

This  church  was  thus  formed  the  17th  day  of  February,  1829, 
and  the  next  day  (the  18th)  their  house  was  dedicated  and  their 
first  minister  ordained.  Let  us  find  what  were  the  doctrines  of 
this  churchy  and  they  will  indicate  what  kind  of  a  religious  society 
was  connected  with  it.  On  the  26th  day  of  April,  1829,  at  a  meet- 
ing of  this  church  and  its  pastor,  '*  the  following  preamble  and 
covenant  drawn  up  by  the  pastor,  having  previously  had  the  indi- 
vidual approbation  of  the  members  of  the  church,  was  adopted  ai 
the  coYonant  of  this  church."  See  Church  Records,  and  B.  Barnes' 
2d  deposition. 

''As  it  seems  to  be  the  duty  of  every  Christian  church  cautiously 
to  obey  the  injunction  of  the  apostle,  '  that  all  things  be  done  de- 
cently and  in  order,'  while  at  the  same  time  it  avoids  imposing  any 
thing  by  way  of  covenant  or  articles  of  faith,  which  may  not  be 
conscientiously  complied  with  by  all  who  profess  faith  in  our  Lord 
Jesus  Christ,  and  thereby  deprive  many  of  the  benefit  of  Christian 
ordinances  who  have  a  right  and  privilege  to  enjoy  them;  there- 
fore, 

^^  Resolvedy  That  the  following  acknowledgment  shall  be  the 
covenant  of  this  church,  to  be  assented  to  by  all  who  may  hereafter 
wish  to  unite  themselves  with  us  for  the  benefit  of  Christian  ordi- 
nances: *  Do  you  believe  in  Jesus  Christ  as  the  Messiah,  and  accept 
his  religion  as  a  revelation  from  God,  the  true  guide  of  your  faith 
and  rule  of  your  duty?  With  a  deep  sense  of  your  imperfection 
and  weakness,  and  a  humble  and  grateful  reliance  upon  Ood  for 
the  x>ardon  of  sin  and  assistance  in  duty,  will  you  solemnly  and 
earnestly  endeavor,  by  attendance  upon  the  services  of  religion, 
and  by  the  offices  of  Christian  charity  and  piety,  to  become  a  sin- 
cere disciple  of  Jesus  Christ?  that,  being  faithful  to  yourself,  your 
fellow  men,  and  to  God,  you  may  not  be  found  wanting  in  that 
day  when  he  shall  judge  the  world  in  righteousness  by  that  Han 
whom  he  hath  appointed.' 

^*  Besolvedy  fwrther^  That  any  person  wishing  to  unite  with  us  in 
^e  celebration  of  the  Lord's  supper,  his  desire  having  been  previa 
oasly  signified  by  the  pastor  to  the  church,  he  shall,  unless  soma 
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serious  objection  be  made,  *  *  *  be  reoeiyed,  on  the  acknowl- 
edgment of  the  above  coTenant,  or  any  other  form  of  words  he  may 
prefer  expressing  a  belief  in  Christianity,  to  the  fall  oommnnion 
of  this  church  and  to  the  enjoyment  of  all  its  benefits. 

^^ Resolved,  further y  That  baptism  shall  be  administered  to  aU 
who  desire  it,  to  themselyes  or  their  children,  upon  their  assenting 
to  the  following  declaration,  which  shall  be  put  to  them  by  the 
pastor  before  administering  the  ordinance:  ^^Do  you  believe  in 
Jesus  Christ  as  the  Messiah,  and  regard  his  religion  as  a  revelation 
from  God?" 

■  A  service  of  plate  had  been  procured,  and  the  Lord's  Supper  was 
administered  to  this  church  for  the  first  time  on  said  April  26, 
1829. 

The  several  pastors  or  ministers  have  uniformly  been  ordained  by 
a  council  of  pastors  and  delegates  called  from  the  neighboring  TTni- 
tarian  Congregational  churches  for  that  purpose. 

Therefore,  judging  this  society,  as  all  religious  societies  must  be 
judged,  by  the  doctrines  and  ordinances  of  the  church  whose  prin- 
ciples and  preaching  and  public  teachings  the  society  sustains  and 
supports,  we  find  it  to  be  not  only  Christian  in  name,  but  in  its 
principles,  doctrines  and  ordinances. 

We  also  find  that  the  following  allegations  in  the  bill  are  true: 
'^  That  the  main  purpose  and  design  of  forming  said  society  was 
the  promotion  of  religious  knowledge  and  Christian  virtues  by  the 
maintenance  of  public  worship,  and  the  erection  of  a  meeting-house 
for  that  purpose,  where  the  doctrines  of  the  Christian  religion 
should  be  publicly  taught  aud  inculcated,  as  cherished  by  the  sect 
of  Christians  known  as  Unitarians;  that  said  society,  from  the  date 
of  its  formation  in  September,  1827,  down  to  the  time  of  the  dedi- 
cation of  the  meeting-house,  regularly  maintained  public  Christian 
worship  in  said  Dover  on  the  Sabbath,  and  had  preaching  by  regu- 
larly ordained  ministers  of  the  Unitarian  denomination  of  Chris- 
tians, who  there  at  such  meetings  preached  and  taught  the  doc- 
trines of  Christianity  as  holden  by  the  sect  of  Christians  called 
Unitarian;  that,  from  the  time  of  the  dedication  of  said  meeting- 
house down  to  the  31st  day  of  August,  1864,  said  society  r^^alarly 
maintained  Christian  worship  on  the  Sabbath  in  said  meeting-house, 
and  during  nearly  all  that  time  had  preaching  in  said  house  by  minis- 
ters of  said  UnituJan  denomination  of  Christians,  regularly  ordained 
and  installed  over  said  society  as  its  pastors  by  other  clergymen  of 
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«aid  denomination,  and  that  daring  that  portion  of  the  time,  be- 
tween the  dedication  of  said  house  and  said  Slst  day  of  Angast^ 
1864,  when  said  society  have  leen  without  settled  ministers,  they 
have  uniformly  had  preaching  on  the  Sabbath  in  said  house  from 
ministers  of  said  denomination,  and  both  said  last-named  ministers^ 
and  all  the  settled  ministers  of  said  society  have,  up  to  that  date, 
preached  and  inculcated  in  said  house  on  the  Sabbath,  and  at  all 
other  times  have  publicly  and  privately  taught  and  inculcated  the 
doctrines  of  Christianity  as  believed  and  taught  by  the  denomina- 
tion of  Christians  called  and  known  as  Unitarians." 

Let  us  next  examine  Mr.  Abbott's  religious  opinions  and  theo- 
logical views  at  the  time  he  was  settled  as  pastor  over  this  society, 
and  also  at  the  time  when  this  bill  was  filed,  and  see  whether  any, 
and  if  so  what  changes  of  views  and  of  religious  opinions  have  oc- 
curred in  his  case,  and  whether  he  was  a  Unitarian  and  a  Christian 
at  the  time  when  they  first  employed  him,  and  whether  he  con* 
tinues  so  at  the  present  time. 

It  appears  from  the  copies  from  the  records  of  this  society  and 
from  the  evidence  that  Mr.  Abbdtt  was  ordained  as  pastor  of  the 
First  Unitarian  Society  of  Christians  in  Dover  on  the  Slst  day  of 
August,  1864.  That  he  then  understood  that  he  was  to  act  as  pas- 
tor of  the  church  as  well  as  of  the  society  appears  from  the  follow- 
ing extract  from  his  letter  of  acceptance  as  found  in  the  records  of 
said  society:  ^'  Unless  our  church  shall  be  a  united,  earnest  and  work- 
ing one,  no  amount  of  outward  prosperity  or  social  enjoyment  can 
make  it  any  thing  but  a  wreck  and  failure,  and  I  interpret  your 
invitation  as  implying  on  your  part  a  pledge  of  hearty  support  in 
all  right  works  and  ways.''  And  at  the  time  of  his  ordination  he 
had  his  two  children  baptized,  one  about  two  years  old,  and  the 
other  an  infant  They  wete  baptized  in  the  name  of  the  Father 
and  of  the  Son  and  of  the  Holy  Ghost,  as  a  consecration  of  them 
to  the  service  of  Ood.  See  Barnes'  and  Abbott's  depositions.  And 
we  have  no  dgubt  that  Mr.  Abbott  at  that  time  assented  to  the 
declaration  required  by  the  church  covenant^  previous  to  the  bap- 
tism of  his  children,  viz.,  that  he  ^^  believed  in  Jesus  Christ  as  the 
Messiah,  and  regarded  his  religion  as  a  revelation  from  God." 

The  council  for  his  ordination  was  composed  of  ministeii  and 
delegates  from  several  neighboring  Congregational  (Unitarian) 
churches,  and  the  record  of  their  proceedings  is  as  follows:  "  On 
Wednesday,  August  31,  1864,  at  10^  o'clock,  a.  m.,  at  a  meeting  of 
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pastors  and  delegates,  present  by  invitationy  for  the  ordinatiou  of 
Mr.  Francis  E.  Abbott  as  minister  of  the  First  ITnitarian  Sc»C7Ct]r 
of  Ohristians  in  Doyer,  Judge  H.  A.  Bellows  was  chosen  moderator,, 
and  Rey.  H.  W.  Foote^  scribe.  Mr.  Hale  read  the  record  of  t)ie 
action  of  the  society  and  their  correspondence  with  Mr.  Abbotu 
Bey.  E.  E.  Hale  moyed  that  the  council  is  satisfied  with  the  pro- 
ceedings,  and  is  prepared  to  proceed  to  the  ordination  of  Mr  Ab- 
bott Bey.  Dr.  Clark  moyed  that  the  scribe  be  instructed  to  fur* 
nish  copies  of  this  record  to  be  entered  on  the  records  of  this  soci- 
ety. The  meeting  then  adjourned."  The  exercises  at  the  ordina- 
tion consisted  of  the  usual  introductory  prayer,  reading  of  the 
Scriptures,  ordination  hymn,,  sermon,  ordaining  prayer,  charge, 
right-hand  of  fellowship,  address  to  the  people,  concluding  prayer 
and  benediction.  He  was,  then,  it  would  seem,  a  belieyer  in  Chris- 
tianity, and  was  therefore  either  a  Roman  Catholic  or  a  Protestant, 
and  there  is  no  claim  that  he  was  a  Catholic. 

We  will  next  examine  the  main  charge  in  the  bill,  yiz.,  that  Mr. 
Abbott  has  apostatized  from  the  Christian  faith  and  become  a  dis- 
belicyer  in  Christianity,  and  also  in  Unitarian  ism,  and  that  he  is 
now  occupying  said  church,  not  ixs  a  ])ub]ic  tc:ichcrof  Christianity, 
but  as  an  open  opposer  of  Christianity,  as  an  aTowod  deist  or  theist^ 
disowning  Jesus  Christ  us  the  Messiah,  and  iiis  religion  as  the  only 
true  religion,  and  chai'gi ng  that  snid  Abbott  is  now  neither  a  Uni- 
tarian nor  a  Christian. 

Mr.  Abbott  remained  with  this  society,  as  pastor  or  religiout 
teacher,  till  April  1,  186S,  when,  by  his  resignation,  that  relation 
terminated.  Toward  the  latter  part  of  his  preaching  he  made 
stiitements  that  '^  Jesus  Christ  was  like  other  men,  with  no  more 
authority,"  and  compared  Christ  with  Garrison  and  other  good 
men;  that  he  doubted  whether  there  was  more  than  one  pulpit  in 
Boston  that  he  (Abbott)  would  be  allowed  to  occupy;  stateti  that 
he  was  looked  upon  as  a  *' rebel"  in  his  theology  (Barnes*  Ist 
deposition);  that  he  considered  Christ  as  a  mere  man,  and  fallible 
like  other  men;  that  Christ  was  not  the  Messiah,  and  that  if  he 
(Christ)  belieyed  himself  to  be  the  Messiah,  he  was  mistaken 
(Andrews'  deposition);  that  the  New  Testament  showed  that  Christ 
did  claim  to  be  the  Messiah,  but  that  be  (Abbott)  believed  the 
Messiah  had  not  come,  and  would  not  come  (Bell's  deposirion). 

He  went  on  in  this  way,  step  by  step,  until  he  openly  declared 
himself  not  a  Christian,  nor  a  Unitarian,  so  &r  as  Unitarianism 
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was  based  upon  Christianity  or  the  reeognition  of  Christ  as  the 
Messiah;  proclaimed  himself  a  theist,  and  preached  his  theistical 
doctrines  to  snch  an  extent  as  to  gire  great  dissatisfaction  to  the 
members  of  the  church  and  society,  in  consequence  of  which  his 
subscription  list  fell  ofF  until  he  was  advised  by  his  friends  to 
rosigny  which  he  at  once  did;  and,  by  arrangement,  his  term  of 
sernce  terminated  April  1,  1868. 

On  Sunday,  the  15th  day  of  March,  1868,  said  Abbott,  in  his 
public  discourse,  stated  his  belief  in  the  following  propositions: 
"  1st,  That  Christianity  is  merely  one  among  many  religions;  2d, 
That  each  religion  is  partly  true  and  partly  false;  and  Sd,  That 
pure  theism,  which  is  the  common  element,  the  uniyersal  essence 
of  all  religion,  is  by  itself  greater  and  truer  than  all."  The  follow- 
ing are  also  extracts  from  said  sermon:  ^'Whoeyer  has  been  so 
fired  in  his  own  spirit  by  the  overwhelming  thought  of  the  Divine 
Being  as  to  kindle  the  flames  of  faith  in  the  hearts  of  his  fellow 
men,  whether  Confucius,  or  Zoroaster,  or  Moses,  or  Jesus,  or  Mo- 
hammed, has  thereby  proved  himself  to  be  a  true  prophet  of  the 
living  God;  and  thus  every  great  historic  religion  dates  from  a 
genuine  inspiration  by  the  Eternal  Spirit.''  Speaking  of  the 
teachings  of  Jesus  Christ,  he  said:  '^  Love  to  God  and  to  man  is  the 
epitome  of  his  instruction,  and  this  is  simply  faith  in  the  Divine 
in  its  two-fold  aspect.  Hence  I  deem  it  right  to  say  that  Jesus 
was  himself  not  a  Christian,  but  a  simple  theist,  and  that  simple 
theism  is  the  entire  burden  of  his.  life  and  doctrine."  Speaking 
of  the  Messiah,  he  said  -  ''  I  regard  the  doctrine  of  the  Messiahship 
as,  in  any  sense,  a  superstition  of  the  times.  The  pretense  that 
any  man  has  been  singled  out  to  be  a  permanent  Christ,  Messiah, 
or  Mediator  to  his  fellow  beings,  is,  to  me,  monstrous.  Henceforth 
I  claim  to  be  neither  a  Unitarian  nor  a  Christian,  but  simply  a 
theist  *  *  *  Jesus  I  believe  to  have  been  a  theist,  and  Chris- 
tianity I  believe  to  be  a  perversion  of  theism.  In  resigning  the 
names  Unitarian  and  Christian,  I  do  so  with  full  knowledge  of  the 
grave,  practical  consequences  that  must  ensue;  but,  wishing  ever  to 
be  docile  to  the  teachings  of  life,  the  step  seems  to  me  the  plain 
lesson  of  recent  circumstances." 

In  preaching  his  farewell  sermon,  March  39,  1868,  he  com- 
uenced  as  follows :  '^  My  text  this  morning  is  taken  from  no 
Hebrew  Scriptures,  whether  of  the  Old  or  New  Testaments. 
America  is  every  whit  as  sacred  as  Judea.     God  is  as  near  to  you 
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and  to  me,  as  ever  he  was  to  Moses,  to  Jesns,  or  to  Panl.  Wher- 
eyer  a  human  soul  is  bom  into  the  love  of  truth  and  high  yirtne,. 
there  is  the  '  Holy  Land.'  Wherever  a  human  soul  has  uttered  it» 
sincere  and  braye  faith  in  the  Divine,  and  thus  bequeathed  to  cur 
the  legacy  of  inspired  words,  there  is  the  *  Holy  Bible.*  To  find 
my  text,  therefore,  for  the  last  morning  of  my  ministry  in  Doyei-, 
I  cannot  travel  across  the  Atlantic  and  the  Mediterranean  to  ran-^ 
sack  the  Orient  for  a  prophet,  nor  leap  the  gulf  of  eighteen  cen- 
turies to  find  a  word  that  shall  fit  this  occasion,  to  me  so  earnest 
and  full  of  moment.  I  am  impelled  to  turn  to  some  Amerioan 
scripture,  instinct  with  the  deep  religion  of  the  day.  I  am  im- 
pelled to  listen  to  some  American  prophet,  whose  soul  is  fired 
with  the  Divine  suggestions  and  fathomless  significance  of  all 
human  life.  This  shall  be  my  text,  taken  from  a  seer  as  truly 
and  as  highly  inspired  as  any  that  ever  prophesied  in  days  of  yore. 
I  mean,  Balph  Waldo  Emerson." 

In  the  course  of  this  sermon,  be  alluded  to  the  charge  that  he 
came  among  them  as  a  ''conservative,"  when  his  real  views,  when 
he  came  to  express  them,  were  most  ''  radical."  He  said  that  in 
one  of  his  earliest  sermons  he  had  taken  the  position  that  '^  Christ 
is  a  mere  man,"  and  that  all  his  wonderful  power  is  the  simple 
product  of  character;  that  this  doctrine  is  not  a  reproach  to  Jesus, 
but  rather  praise  and  exaltation.  He  then  adds:  ''In  these  state- 
ments you  have  the  germ  of  everything  that  is  radical  in  theology. 
The  moment  a  man  gives  up  the  absolute  Deity  of  Jesus,  he  cannot 
stop  till  he  accepts  his  mere  humanity,  that  is,  if  he  can  think. 
Unitarians,  I  confess,  often  succeed  in  stopping  half  way,  but  do 
it  by  ceasing  to  think.  Begin  to  doubt  the  '  Deity  of  Christ,'  and, 
if  your  mind  is  active  and  strong,  you  cannot  stop  doubting  till 
you  have  doubted  yourself  out  of  Christianity  into  pure  theism. 
That  is  where  I  am  to-day  —  outside  the  warm  shelter  of  the 
Christian  church,  in  the  vast  expanse  of  God's  boundless  universe^ 
yet  still  at  home." 

He  assigns,  as  a  reason  for  leaving  the  Unitarian  denomination, 
the  fact  that,  at  their  conventions  in  1865  and  1866,  holden  at  New 
York  and  at  Syracuse,  they  adopted  a  platform  distinctively 
Christian.  He  says:  "I  feel  convinced  that  henceforth  the  Uni- 
tarians, as  a  sect,  will  maintain  their  stand  on  what  is  called 
distinctly  Christian  ground,*  which,  in  plain  English,  means  the 
Lordship  or  McRsiahship  of  Jesus."    In  his  deposition,  taken  in 
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this  case,  Mr.  Abbott  sayg*  ''  Obristianity,  in  my  opinion,  is  relig^ 
ion,  as  taught  in  the  New  Testament,  and  more  especially  in  the 
gospels,  and  based  upon  faith  in  Jesus  of  Nasareth  as  the  Christ  of 
Ckkl; "  that  the  distinction  between  religion  and  Christianity  '^  is 
substantially  one  of  the  bases  on  which  the  two  rest.  Religion 
rests  on  uniyersaJi  humanity.  Christianity  rests  on  the  indiyidual 
Jesus; "  that  he  cannot  longer  codperate  with  the  Unitarian  de- 
nomination, because  it  ''has  practically  avowed  its  faith  in  the 
Divine  authority  of  Christ; "  and,  in  stating  the  reason  why  he  is 
not  a  Christian,  he  says:  ''I  believe  that  faith  in  Jesus  as  the 
Christ  or  Spiritual  Messiah,  in  some  sense  or  other,  is  essential  to 
Christianity,  and  I  do  not  entertain  that  faith  in  any  sense.'' 

The  1st  of  April,  1868,  Mr.  Abbott  commenced  preaching  for  and 
to  an  independent  society,  in  a  hall  in  Dover,  and,  after  preaching 
there  a  few  Sabbaths,  he  returned  to  the  church  of  the  Unitarian 
society,  and  preached  there  alternate  Sundays  for  a  few  months. 
While  thus  engaged,  he  wrote  to  the  editor  of  the  Liberal  Christian^ 
a  newspaper  published  in  New  York  city,  which  communication, 
dated  May  11,  was  printed  in  the  number  of  that  paper  dated  May 
23,  1868,  of  which  the  foUowing  are  extracts: 

''  The  true  historic  significance  of  the  Christian  name  is  that  of 
the  'Christian  confession,'  namely,  that  Jesus  of  Nazareth  is  the 
Christ  of  God.  On  this  confession  Jesus  himself  founded  his 
church,  and  on  this  confession  alone  can  Christianity,  as  a  distinct 
religion,  continue  to  stand.  Etymology,  history  and  philosophy 
prove  equally  that  Christianity  has  no  basis,  except  in  the  Messi« 
anic  mission  of  Jesus  as  spiritual  leader  of  humanity  and  Saviour 
of  the  world. 

"  Whoever  is  unable  to  regard  him  as  in  some  sense  or  other  the 
Hebrew  Messiah,  can  call  himself  a  Christian  only  in  a  private, 
esoteric  or  transcendental  interpretation  of  the  word,  and  therefore 
it  seems  to  me  at  the  expense  of  perfect  sincerity. 

"Wisely  or  unwisely  I  have  come  to  the  conclusion  that  in  no 
sense  Is  Jesus  the  Messiah  or  Christ  of  Gh>d.  The  soul  is  its  own 
Christ  Humanity  is  its  own  Messiah.  I  reject  Christianity  that 
I  may  still  cleave  to  religion,  which  admits  of  no  mediator  because 
it  is  immediate.  There  is  no  room  in  religion  for  the  interventioii 
ef  a  third  person.  What  distinguishes  Christianity  from  religion 
b  its  error  and  limitation  alone.  What  is  universal  in  it  belongs 
to  religion,  and  not  to  itself.     In  discarding  the  Christian  name. 
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therefore^  I  discard  nothing  bat  error  and  limitation,  and  because 
the  step  inyolves  complete  disconnection  from  all  organizations 
calling  themselyes  Ohristian.  It  is  infinitely  more  than  a  mere 
matter  of  words.  *  *  ^  The  Unitarian  conference  have  taken 
their  stand  upon  the  Christian  confession,  and  all  Christian  bodies 
PHUst  take  the  same  stand.  Christianity  must  say  something  or  other 
about  JesuSy  must  in  some  way  confess  his  moral  leadership,  must 
take  him  as  a  perfect  exemplar  and  perfect  teacher,  must  connect 
itself  indissolubly  with  his  historic  personality. 

'^But  religion  has  no  more  to  do  with  Jesus  than  it  has  with 
Judas.  It  leaves  the  soul  alone  with  Gk>d.  It  acknowledges  no 
leader,  is  loyal  to  do  master,  imitates  no  exemplar,  looks  to  no  re- 
deemer,  needs  no  saviour,  knows  no  Christ.  The  very  heart  of 
Christianity,  as  taught  by  Jesus  himself,  is  the  Christian  confessed 
that  ^  Jesus  is  the  Christ  of  God.'  I  cannot,  in  any  sense,  literal 
or  metaphorical,  make  this  confession.'' 

It  will  thus  be  seen  that  any  charges  against  the  defendant  Ab- 
bott, as  set  forth  in  the  bill,  are  substantially  proved.  I  have  also 
given  much  that  he  said  and  wrote  in  connection  with  the 
words  charged  in  the  bill,  for  the  purpose,  of  showing  that  these 
words  were  spoken  and  written  understandingly  and  deliberately, 
and  expressed  his  sincere  belief  and  honest  sentiments. 

In  May,  1868,  two  protests  were  made  in  writing  to  the  acting 
wardens  of  this  society,  one  signed  by  over  forty,  and  the  other  by 
eighty-five  names,  which  were  similar  in  purport,  one  of  which 
was  as  follows: 

'^  Whereas,  A  *  theist  is  neither  a  Unitarian  nor  a  Christian,'  and 
whereas,  Christ  and  anti-Christ,  being  in  nature  and  spirit  antago- 
nistical,  cannot  with  propriety  be  preached  from  the  same  pulpit, 
and  would  necessarily  tend  to  subvert  the  foundation  on  which  this 
society  is  built, 

'' Therefore  the  undersigned  members  of  the  'First  Unitarian 
Society  of  Christians '  in  Dover,  N.  H.,  do  hereby  protest  against 
the  use  of  the  church  of  said  society,  in  whole  or  in  part  for  theia- 
tical  preaching  or  lectures,  or  for  any  purpose  whatever  not  in  har- 
mony with  the  avowed  objects  of  said  society,  which  are  the  build- 
ing up  and  sustaining  a  Christian  society  in  Dover,  under  the  pro- 
tection of  the  constitution  and  laws  of  the  State  of  New  Hampshire. " 

In  his  deposition  taken  in  this  case,  Mr.  Abbott  states  that  at 
the  time  of  his  said  ordination  in  Dover  (August  81,  1864),  he 
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.yarded  himself  as  ^'a  minister  of  the  gospel  of  Jesus/'  bat  that 
now  he  claims  ^^  to  be  a  minister,  not  of  the  gospel  of  Jesus  Christ, 
but  of  the  gospel  of  humanity/'  which  he  belieyes  to  be  ^*  the  only 
gospel  in  harmony  with  the  religious  wants  of  the  age; "  that  his 
TiewB  in  matters  of  theology  have  changed  since  his  said  ordina- 
lion,  '^  in  the  sense  of  a  natural  growth  and  deyelopment; "  that 
he  was  educated  as  a  '^  conservatiTe  Unitarian  Christian/'  but  now 
-finds  himself  obliged  by  his  convictions  '^  to  stand  outside  of  organ- 
ized Unitarianism  and  of  Christianity; "  that  his  views  in  relation 
to  the  ordinances  of  the  gospel  have  also  changed  since  his  ordina- 
tion; that  at  that  time  he  had  his  two  children  baptized;  that  it 
was  done  simply  in  recognition  of  his  ''grave  responsibility  for  their 
wise  training  and  religious  education/'  but  that  he  now  regards 
''  baptism  as  the  symbol  of  admission  into  the  Christian  church;'* 
that  at  the  time  of  his  ordination  he  '^  regarded  baptism  as  a  spir^ 
itnal  symbol  of  consecration  to  the  service  of  Gk)d/'  but  that  he 
now  believes  all  i^mbolical  acts  in  religion  to  belong  to  an  imma- 
ture state  of  religious  development/'  and  that  as  minister  of  the 
independent  society  to  which  he  was  then  preaching,  he  would  not 
administer  either  the  ordinance  of  baptism  or  the  Lord's  Supper; 
and  that  he  now  considers  himself  as  independent  in  his  religious 
belief  and  public  religious  teachings,  of  all  bibles,  churches  and 
Messiahs;  and  that  as  he  understands  the  term  **  Christian/'  no 
man  who  agrees  with  him  in  his  belief  in  these  respects  can  fairly 
and  truthfully  be  called  a  Christian;  and  that  he  has  formally 
withdrawn  from  the  Unitarian  denomination,  and  requested  his 
name  dropped  from  the  roll  of  Unitarian  ministers  just  prior  to 
April  1,  1868. 

We  thus  see  that  the  charge  made  in  the  answer  of  the  defend- 
ants (except  Abbott),  that  said  Abbott  was  a  progressive  man  and 
that  he  changed  his  opinions  from  time  to  time,  is  true.  Yeiy 
radical  changes  had  taken  place  in  his  views  upon  fundamental 
questions  and  doctrines  in  theology  after  coming  to  Dover,  and 
before  the  filing  of  this  bill.  We  are  also  satisfied  that  the  further 
-charge  of  the  answer  of  all  the  defendants  (except  Abbott),  that 
said  Abbott  **  if  free  in  his  thought  and  free  in  his  speech,"  is  also 
true  ;  and  that  he  may  properly  be  styled  a  '^  freethinker,"  in  the 
technical  sense  of  that  term.  We  are  also  satisfied  that  he  is 
^honest,  sincere,  truthful,  and  clear  in  his  expression,"  as  charged 
"ii  the  answer. 
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But  the  eharge  that  the  quotations  in  the  bill^  purporting  to  h^ 
from  his  sermons,  ''are  garbled  extracts,  and  taken  alone  are- 
deceptive,  tending,  if  not  designed,  to  misrepresent  the  sentiment, 
tone,  and  spirit  of  his  ministrations,  seems  to  be  whoUy  unf oundedt 
as  we  hare  already  seen.  Indeed,  Mr.  Abbott  for  himself  makes  my 
such  claim.  He  is  too  ''  honest,  sincere,  and  truthful "  to  do  so. 
In  fact,  he  has  done  every  thing  that  a  man  can  well  do  to  put  him- 
self, or  as  he  expresses  it, ''  to  take  his  stand,"  outside  of  Ohristi* 
anity.  1.  He  does  not  believe  in  the  facts,  the  doctrines,  or  the 
ordinances  of  Christianity.  He  does  not  admit  that  Jesus  Christ 
was  a  leader,  a  master,  or  even  an  exemplar.  He  denies  that  he- 
was  or  is  a  mediator,  a  redeemer,  or  a  saviour  of  men.  He  does  not 
receive  him  or  believe  in  him  as  the  Christ  of  God,  the  true  Mes- 
siah. He  does  not  believe  that  Christ  was  a  prophet  even,  anjr 
more  than  Confucius,  Zoroaster,  or  Mohammed  was.  He  does  not 
receive  the  Bible  as  a  revelation  from  God,  or  as  of  any  higher 
authority  than  the  writings  of  Garrison  and  of  Emerson.  2.  He 
has  taken  particular  pains  to  publish  his  disbelief  of  Christianity, 
by  preaching  and  writing  and  printing  his  views,  so  that  no  one^ 
need  be  deceived,  or  mistaken,  or  misinformed  in  relation  to  them. 

The  charge  in  the  answer  that  Mr.  Abbott's  views,  when  fully 
and  fairly  expressed,  are  ''not  peculiar  to  him,  but  are  substan- 
tially held  by  many  clergymen  and  others  who  call  themselves- 
XJnitarians,"  is  simply  a  charge  that  this  class  of  Unitarians  are  not 
Christians ;  in  other  words,  that  a  portion  of  the  denomination, 
known  as  Unitarian  is  not  Christian,  but  purely  infidel,  simple 
deists.  The  charge  to  a  certain  extent  may  be  true,  for  we  find 
evidence  in  this  case  tending  to  show,  that  some  who  call  them- 
selves Unitarians  claim  to  believe  in  the  existence  of  a  Supreme 
Buler  of  the  universe,  and  really  believe  nothing  else,  but  are 
infidels  Qr  deists,  and  are  not  entitled  to  the  Christian  name  any 
more  than  the  pagans  are.  They  may,  in  one  sense,  be  Unitarians, 
just  as  all  Jews  and  Mohammedans  are,  bat  they  are  not  Unitarian 
Christians,  because  they  do  not  believe  in  the  fundamental  doc- 
trines of  Christianity.  And  that  those  men  who  call  themselvei- 
Unitarians  while  they  are  simply  deists,  and  who  only  assume  the 
name  of  Unitarians  as  a  cloak  to  cover  their  bald  infidelity,  "  are 
fellow-shipped  by  Unitarians ''  as  the  answer  charges,  if  true  to  any 
extent,  is  simply  owing  to  the  fact  that  the  denomination  had 
undertaken  to  go  along  without  any  particular  creed  or  established 
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•iticles  of  faith  by  which  such  men  would  be  excluded ;  and  ihey 
are  thus  of  necessity  endured  in  the  society  and  compamonship  c^ 
those  who  have  no  sympathy^  nor  any  bond  of  Ohristian  fellowship 
c.  cooimanionj,  with  them*  (See  Dr.  Peabody's  deposition.)  So 
far  as  this  part  of  the  answer  is  true^  it  is  simply  saying  that  some* 
who  call  themselves  Unitarians  are  not  Unitarian  Christians,  but 
Unitarian  infidels.  But  the  term  **  Unitarian/'  as  descriptive  of 
a  religious  sect,  or  denomination,  is  generally  and  properly  used  U> 
denote  a  denomination  of  Christians,  and  of  that  great  division  of 
Christians  known  as  Protestants.  Dublin  C4ue,  38  N.  H.,  before 
cited ;  Baird's  Religion  in  America,  ch.  3. 

The  answer  also  alleges  that  '^  Unitarians  have  no  rule  of  faith 
or  creed  of  doctrines."  In  a  certain  sense,  this  is  true.  Unitarian 
Christians  profess  to  take  the  Bible  as  their  creed,  and  allow  ever/ 
person  to  read,  and  interpret,  and  understand  the  Bible  for  himself, 
according  to  such  light  as  he  has,  using  his  reason  and  other  powers 
of  mind,  as  best  he  may,  in  aiding  him  to  arrive  at  correct  conclu- 
sions. But  in  another  sense  they  do  and  must  have  a  creed.  Tho 
church  in  Dublin  had  a  formal  creed,  or  confession,  or  articles  of 
faith,  and  the  decision  in  that  case  only  settles  that  Unitarians,  wha 
believe  in  such  a  creed  or  church  covenant  as  that,  are  Christians. 
That  decision  is  not  an  authority  that  all  who  call  themselvea 
Unitarians  are  Christians,  without  regard  to  their  faith  or  belief  in 
the  doctrines  of  Christianity.  Dublin  case,  38  N.  H.  459, 460,  466,. 
468,  571,  572.  So  the  church  in  Dover  had  a  '^  covenant,"  which 
was  to  be  assented  to  by  all  who  would  unite  with  them  for  the 
benefit  of  Christian  ordinances.  This  covenant  was  a  creed.  They 
must  '^  believe  in  Jesus  Christ  as  the  Messiah,  and  accept  his  relig* 
ion  as  a  revelation  from  God,  the  true  guide  of  *  *  faith  and 
rule  of  *  *  duty."  Now,  a  man's  creed  is  what  he  believes. 
Trinitarians  believe  in  the  trinity  or  the  tri-unity  of  God.  That, 
so  far,  is  their  creed.  Unitarians  believe  in  the  unity  of  God.  That, 
so  far,  is  their  creed.  Each  has  a  creed  which  necessarily  excludes 
the  other.  DifFerent  creeds  constitute  the  different  *^  sects."  Each 
sect  has  a  particular  name,  and  that  makes  it  a  ''  denomination." 
A  creed  may  have  one  article  of  belief,  or  many.  What  makes  it 
a  creed  is  the  fact  that  it  is  the  common  belief  of  a  sect,  not  its 
length,  or  its  brevity.  It  would  be  impossible  to  have  a  sect,  or 
denomination,  unless  there  were  at  least  some  one  ground  on  which 
they  agreed ;  and,  so  far  as  there  was  a  common  belief,  just  so  far 
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tlioy  would  have  a  creeds  or  a  coyenant  And  the  case  is  not  changed, 
whether  the  creed  contains  one  article  of  faith,  or  thirty-nine. 

In  the  Encyolopsddia  of  Heligions  Knowledge,  Unitarians  aro 
designated  as  ''  a  class  of  religionists,  who  hold  to  the  personal 
unity  of  God  in  opposition  to  the  doctrine  of  the  trinity.  ♦  •  ♦ 
Unitarians  profess  to  derive  their  views  from  Scripture,  and  to 
make  it  the  arbiter  in  all  religious  questions.  *  *  *  In  Amer- 
ica, Unitarian  opinions  are  much  divided  upon  the  point  of  Ohrisf  b 
pre-existence,  while,  on  the  other  hand,  the  rejection  of  the  tenet 
of  his  vicarious  suffering  (or  suffering  as  men's  substitute),  along 
with  that  of  liis  supreme  deity,  appears  to  be  universally  character- 
istic of  the  sect/'  See,  also.  Prof.  Palfrey's  article  on  Unitarians, 
in  the  American  EncyclopsBdia ;  also,  in  the  EncydopsMlia  of 
Beligious  Knowledge. 

A  belief  in  the  unity  of  God,  in  the  Bible  as  a  diyine  revelation, 
the  ultimate  arbiter  in  all  religious  questions,  and  a  rejection  of  the 
doctrine  of  the  vicarious  sufferings  of  Christ  and  of  his  supreme 
divinity,  would  seem  to  be  leading  articles  in  their  belief  or  creed, 
from  these  authorities.  See  Dr.  Ghanning's  sermon  on  Unitarian 
Christianity,  3  Channing's  Works,  59  ;  Ellis'  Half  Century  of  the 
Unitarian  Controversy,  48. 

If  there  is  any  such  Unitarianism  as  the  defendants  claim,  and 
describe  in  their  answer  as  having  **  never  been  exclusive,  sectarian, 
or  limited  to  Christian  worship,"  it  must  be  a  kind  of  Unitarianism 
that  stands  ^^  outside  of  Christianity,"  where  Mr.  Abbott  stands. 
It  is  not  Christian  Unitarianism,  nor  is  it  Unitarian  in  the  sense 
in  which  this  word  is  ordinarily  and  properly  used,  denoting  a  sect 
or  denomination  of  Christians. 

It  was  not  until  about  the  year  1867  that  Mr.  Abbotf  s  anti« 
Christian  views  and  doctrines  began  to  be  made  prominent  in  hii 
pioaching  and  public  teachings.  Up  to  that  time  he  had  been 
preaching  in  a  way  to  satisfy  the  church  as  weU  as  the  society,  he 
being  the  pastor  of  both,  in  the  same  way  that  aU  the  preachen 
before  him,  to  that  society,  had  been.  They  had  been  preaching 
tiio  doctrines  of  the  church,  which  were  those  of  the  society,  as  a 
matter  of  course,  which  they  were  assisting  the  church  to  promul- 
gate; distinctively  Christian  doctrines,  such  as  that  Jesus  Christ 
was  the  true  Messiah,  and  •  that  his  religion  was  a  revelation  from 
Ood,  which  was  the  true  guide  of  faith  and  rule  of  duty.  The 
iistinctively  Christian   ordinanoes   of   baptism   and  the   Lord's 
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sapper  had  been  administered  to  the  church  by  all  of  these  pastors^ 
BO  &ur  as  appears^  from  the  time  when  they  formed  the  church, 
and  each  ^*  solenmly  declared  their  belief  in  the  gospel  of  Jesot 
Ohristy"  and  when  it  Was  duly  pronounced  to  be  ^' a  regular  Chris- 
tian church/'  down  to  the  time  when  Mr.  Abbott  baptized  his  two 
children  'Mn  the  name  of  the  Father^  and  of  the  Son,  and  of  the 
Holy  Ghost/'  and  assented  to  the  declaration  ''  I  belieye  in  Jesus 
Christ  as  the  Messiah^  and  regard  his  religion  as  a  reyelation  from 
God."  During  all  this  time,  a  period  of  full  forty  years,  this 
meeting-house  had  been  used  regularly  and  statedly,  by  regularly 
ordained  ministers  of  the  sect  known  as  Unitarian  Christians,  in 
preaching  and  teaching  distinctiyely  Christian  doctrines,  and  in 
administering  the  distinctiyely  Christian  ordinances  of  baptism 
and  the  Lord's  supper;  such  teaching  and  preaching,  and  such  an 
administration  of  Christian  ordinances  there,  as  the  church  desired 
in  order  to  help  them  to  become  what  they  so  much  desired  in  the 
commencement,  to  wit,  "  sincere  disciples  of  Jesus  Christ." 

To  such  uses  has  this  church  or  meeting-house  been  set  apart, 
anil  appropriated  and  consecrated,  from  its  yery  origin  and  incep- 
tion, through  the  long  period  of  forty  years,  down  to  1867,  under 
the  special  and  particular  direction  and  control  of  this  society  of 
Unitarian  Christians.  For  forty  years,  as  long  as  the  children  of 
Israel  wandered  in  the  wilderness,  seeking  the  land  of  promise, 
has  this  tmst  been  administered  and  applied  to  the  support  and 
maintenance  of  the  doctrines  and  ordinances  of  Christianity, 
without  any  yariation  or  cessation,  and  going  back  to  the  erection 
of  the  meeting-house,  and  also  to  the  foundation  of  the  tmst, 
when  the  founders  could  see  for  themselyes  how  the  trust  was 
applied  and  executed,  and  were  satisfied,  it  would  seem,  with  the 
way  the  whole  thing  was  managed,  under  the  direction  and  control 
of  this  society  of  Christians,  to  whom  the  founders  of  the  trust 
had  committed  the  custody  and  control  of  the  house. 

And,  surely,  if  "  courts  will  resort  to  the  original  and  long  con- 
tinued application  of  a  religious  charity  by  the  trustees"  in  order 
to  aid  them  in  giving  construction  to  the  instrument  which  estab- 
lished the  charity  (see  Dublin  case);  or,  if  it  be  true  that,  '^  where 
the  ori^nal  trustees,  appointed  by  the  founder  of  a  religious 
charity  or  trust,  applied  the  fund  to  the  support  of  certain  religious 
•loctrines,  and  that  application  has  been  long  continued  and 
icquiesced  in  "  (id.),  a  court  of  equity  will  not  allow  such  appli- 
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position;  one  at  least  that  should,  in  some  respect,  represent  and 
express  the  new  doctrines  they  had  embraced  and  proposed  to  pro- 
mulgate; that  they  were  bonnd,  in  good  faith  and  common  honesty, 
not  to  sail  under  false  colors ;  that  they  should  not  seek  to  teach 
and  disseminate  anti-Ohristian  sentiments  and  doctrines  under  the 
name  of  Christianity;  that,  like  honest  men,  they  should  call  thinga 
by  their  true  names,  and  not  seek,  by  fraud  and  false  pretenses  and 
false  names,  to  advance  and  inculcate  any  system  of  doctrines,  how* 
ever  good  in  themselres  Mr.  Abbott  might  think  them  to  be,  and 
in  this  we  think  Mr.  Abbott  was  clearly  right 

But,  as  a  society  of  XTnitarian  Christians,  Mr.  Abbott  utterly  de- 
clined and  refused  to  have  any  connection  or  association  with  them- 
as  their  pastor  or  religious  teacher.  Now,  the  election  of  a  relig- 
ious teacher,  contemplated  by  the  constitution,  was  one  that  was  to- 
be  accompanied  by  a  contract  for  his  support  and  maintenance. 
He  was  to  be  elected  and  contracted  with.  An  election  of  one  that 
could  not  be  had,  or  of  one  that  would  not  serre,  would  amount  to- 
nothing.  The  privilege  which  the  constitution  secured  to  religioua 
societies  was  the  privilege  of  electing  and  contracting  with;  of 
hiring  such  religious  teacher  as  they  chose  to  support,  for  them- 
selves and  in  their  own  way.  But  this  society  has  not  elected,  con- 
tracted with,  or  employed  Mr.  Abbott  as  their  preacher  or  religiona 
teacher  in  any  way  since  his  resignation  was  tendered  and  accepted, 
taking  effect  April  1,  1868. 

The  charge  in  this  bill  is  against  all  the  defenduits  (except 
Abbott  and  the  wardens  of  the  Unitarian  society)  as  claiming  to  be 
members  of  said  **  First  Unitarian  Society  of  .Christians  in  Dover,'' 
but  as  being,  in  fact,  members  of  an  independent  religious  society 
of  which  said  Francis  E.  Abbott  is  the  preacher,  and  against  said 
Abbott  as  such  preacher,  and  against  said  York,  Folsom  and  Horsch, 
as  wardens  of  the  said  Unitarian  society  of  Christians.  The  plain* 
tiffs  chaige  in  substance  that  the  defendants  have  nnited  and 
formed  an  independent  society  entirely  outside  and  independent  of 
said  Unitarian  society,  and,  in  fact,  antagonistic  and  hostile  to  it; 
and  that,  as  such,  they  have  employed  Mr.  Abbott  as  their  preacher; 
and  that  the  wardens  of  said  Unitarian  society  have,  in  violation 
of  their  duty  to  said  Unitarian  society,  allowed  andenoonraged 
said  Abbott  and  his  associates  and  fellow-disbelievers  in  Christianity 
as  such  independent  society,  to  occupy  the  meeting-honse  of  said 
Unitarian  society  since  said  27th  day  of  April;  and  that  said  war 
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dens  have  allowed  said  Abbott  in  the  pnlpit  of  said  house  to  preach 
not  to  said  Umtarian  society,  but  to  said  independent  society;  and 
that  said  preaching  was  not  according  to  the  views  of  the  denomi- 
nation of  Christians  known  as  Unitarians,  bnt  in  opposition  thereto 
and  to  Christianity  generally;  that  the  plaintiffs  do  not  know  who 
compose  said  independent  society  to  which  said  Abbott  claims  to 
be  preaching,  bnt  believe  the  same  to  be  made  up  of  said  defendants 
(save  said  Abbott)  and  others  ;  and  that  said  wardens  of  the  Uni* 
tarian  society  have  assessed  the  pews  in  said  house,  and  are  proceed- 
ing to  collect  the  taxes  so  assessed  of  the  plaintiffs,  and  apply  the 
flame  toward  paying  for  the  preaching  of  said  Abbott  in  said 
house,  not  to  said  Unitarian  society,  but  to  another  society  whose 
views  and  doctrines  are  hostile  to  Christianity  generally,  and  to  the 
views  and  doctrines  of  Unitarians  particularly — all  which,  it  is 
alleged,  is  in  violation  of  the  duties  of  said  wardens  of  said  Uni- 
tarian society,  and  in  violation  and  disregard  of  the  rights  of  these 
plaintiffs. 

In  the  answer  the  defendants  (except  Abbott)  deny  that  they  are 
members  of  any  independent  society,  but  claim  that  they  are  mem- 
bers of  said  Unitarian  society,  and  that  they  are  Unitarians,  and 
that  they  employ  Mr.  Abbott  to  preach  to  them  in  their  house, 
under  and  by  authority  of  the  vote  therein  set  forth  concerning  the 
two  divisions  of  said  society  and  their  occupancy  of  the  house. 

Mr.  Abbott's  answer  is  evidently  drawn  with  great  care,  so  as  to 
flay  nothing  in  regard  to  this  independent  society.  Had  he  been 
allowed  to  say  any  thing  about  it,  he  would  no  doubt  have  told,  as 
in  other  cases,  the  plain  and  simple  truth.  But  this  may  not  have 
been  thought  desirable  by  the  other  defendants,  and  so  in  hie 
answer,  Abbott  is  put  upon  safe  ground.  He  admits  nothing  aRid 
denies  nothing,  but  says  that  for  the  year  1868  his  engagement 
was  made  not  with  York,  Folsom  and  Horsch,  as  the  wardens  of 
the  Unitarian  society,  or  with  anybody  who  claimed  to  act  for  said 
society,  bnt  with  Wallingford,  Everett  and  Folsom,  three  of  the 
defendants,  **  who  claimed  to  represent  very  many  of  the  other 
defendants  in  this  proceeding,  and  some  other  persons,  to  preach 
for  them  for  the  term  of  one  year ;  that  his  congregation  have  from 
Sabbath  to  Sabbath  assembled  in  said  meeting-house,  and  he  has 
been,  by  said  Wallingford,  Everett  and  Folsom,  directed  there  to 
preach ;  and  that  he  has,  in  fulfillment  of  his  said  contract, 
ocnduoted  public  religious  worship  in  said  house,  etc,  claiming 
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or  exerciiing  no  otkor  rights  than  are  by  him  set  forth  in  thu  hi§ 


answer.^ 


From  this  it  will  be  leen  that  he  does  not  olaim  to  haye  beeA 
employed  by  the  Umtarian  sodety  or  its  wardens,  or  by  anybody 
aoting  in  its  behalf,  or  that  he  was  preaching  to  said  society,  or 
that  he  had  any  authority  from  said  society  to  preach  in  their 
house.  He  does  not  deny  that  his  employers  and  the  other  defend* 
ants,  whom  they  claimed  to  represent,  with  others,  were  acting  as 
an  independent  society  in  open  hostility  to  said  Unitarian  sodety. 
The  non-committalism  of  tiiis  answer  is  by  no  means  characteristio 
of  Mr.  Abbott 

But  what  are  the  facts  as  disclosed  in  the  evidence.  It  will  be 
borne  in  mind  that  Mr.  Abbott,  on  account  of  the  change  in  his 
yiews  while  at  Dover,  and  finding  that  his  present  views  were  dis- 
tasteful to  the  Unitarian  society,  had  resigned  his  place  as  pastor 
of  said  society,  which  resignation  had  been  accepted  to  take  effect 
April  1,  1868,  and  that  he  had  withdrawn  from  and  terminated  his 
oonneotion  with  the  American  Unitarian  society  just  beforo  that 
time,  and  had  publicly  announced  that  he  was  neither  a  Unitarian 
nor  a  Christian,  and  had  preached  his  farewell  sermon  to  said 
society  March  29, 1868.  After  this  he  was  engaged  and  employed 
by  an  independent  socieiy,  to  which  he  preached  until  the  1st  id 
October  of  the  same  year,  when  he  preached  his  farewell  address  to 
said  independent  socieiy  of  Dover,  which  was  printed  in  the  Dover 
Gazette  of  October  9,  1868,  and  which  has  been  introduced  as  evi- 
dence  in  this  case,  and  is  not  substantially  contradicted. 

In  his  addross,  he  says  :  '^  When,  therefore,  I  deliberately  dis- 
carded the  Unitarian  and  Christian  names,  this  step  was  by  no 
means  amatter  of  words;  it  meant  the  standing  aloof,  albeit  in 
utter  solitude,  from  all  Unitarian  and  distinctively  Christian  organ- 
isations. *  *  *  I  resolved,  after  the  expiration  of  my  Unitarian 
pastorate,  to  rof  use  to  connect  myself  again,  whether  directly  or 
indirootly,  with  any  Unitarian  or  Christian  society.  ♦  ♦  ♦ 
Immediately  after  the  delivery  of  my  farewell  sermon,  however,  a 
movement  started  at  the  churoh  door  to  retain  me  as  a  preacher 
in  Dover,  notwithstanding  the  public  position  I  had  taker.  Tne 
next  day,  Maroh  30,  my  friends  in  the  old  society,  wholly  with- 
out my  knowledge,  went  to  the  parish  meeting  and  elected  radioal 
wardens,  with  authority  to  supply  the  Unitarian  pulpit  as  they 
snould  think  proper.     The  plan  was  to  invite  me  to  preach  to  the 
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Unitarian  society^  not  as  its  settled  minister^  but  simply  as  its 
preacher  for  the  present  year,  it  being  supposed  that  this  course 
would  leaTc  me  perfectly  free  to  occupy  my  own  ground  uncom- 
mitted  to  the  Vhiiarian  denamificUion.  The  new  wardens,  there* 
fere,  .nvited  me  to  preach  in  my  old  pulpit  the  very  next  Sunday  ; 
but  I  declined  doing  so  until  I  knew  precisely  what  relation  I 
should  thereby  occupy  toward  my  former  society,  and  what  would 
be  its  action  at  the  adjourned  parish  meeting.  During  this  inter- 
val, between  the  first  and  second  parish  meetings,  I  became  con- 
vinced of  two  things,  first,  that  my  friends,  having  got  control  of 
the  church,  were  strongly  disinclined  to  form  a  new  society  ;  and 
secondly,  that  the  proposed  plan  would  conflict  with  my  determi- 
nation to  stand  wholly  aloof  from  the  Unitarian  sect  At  a  meeting 
of  my  friends,  therefore,  held  at  the  house  of  Mr.  Wallingford, 
the  evening  before  the  second  parish  meeting  (April  12),  I  said 
plainly  and  emphatically  that  I  could  not  again  become  their 
preacher,  unless  they  should  either  changs  the  name  of  the  UnitO' 
rian  society,  or  else/orm  a  new  independent  society, 

^*  After  a  full  discussion,  my  friends  concluded,  as  I  was  dis- 
tinctly informed,  to  accept  the  second  condition  I  had  named,  and 
to  form  a  new  and  wholly  independent  society.  At  the  parish 
meeting  next  day,  after  much  wrangling,  the  following  resolution 
was  passed:  '  Resolved,  That  the  wardens  shall  employ  none  other 
than  Unitarian  Christians  to  supply  the  desk  in  this  house.'  *  * 
The  radical  wardens  at  once  resigned,  conservative  wardens  were 
nominated  who  refused  to  serve  as  such,  and  the  meeting  was 
adjourned  a  fortnight,  for  the  purpose  of  then  electing  wardens 
who  would  serve.  Thus  at  the  second  parish  meeting  the  church 
passed  into  the  control  of  the  conservatives,  and  I  belieye  there 
was,  at  that  time,  but  one  purpose  among  my  friends,  namely,  to 
go  into  a  haU,  and  start  outside  as  an  independent  society.  Mean- 
while, a  subscription  paper  had  been  carried  round,  with  the  fol- 
lowing heading :  '  We,  the  undersigned,  hereby  constitute  ourselvei 
an  '^  independent  society,''  for  the  purpose  of  maintaining  free 
religious  principles  in  Dover ;  and,  in  order  to  oarry  out  this  pur* 
pose,  we  agree  to  pay  the  sums  set  opposite  our  names,  for  the 
support  of  the  Bev.  Francis  Ellingwood  Abbott,  as  our  preacher,  for 
the  ensuing  year.'" 

There  is  proof,  from  the  records  of  the  Unitarian  society,  that 
the  votes  which  he  refers  to  were  passed  by  that  society  on  the  30th 
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of  Maroh  sod  18th  of  April,  as  stated  by  him.  We  also  ha^e  a 
copy  of  this  subscription  paper  of  the  independent  sodety,  duly 
antbentioatedy  attaohed  to  a  deposition  in  the  case,  with  the  names 
of  the  signers.  The  total  subscription  amounted  to  $1,061, 
which  was  subscribed  by  some  foriy-four  different  persons,  many 
of  whom  were  not  members  of  the  Unitarian  society,  and  some  of 
whom  were  Jews.    See  York's  deposition. 

Mr.  Abbott  continues:  '^  Enough  money  was  pledged  on  this 
paper  to  sustain  the  movement,  and,  having  made  a  definite  agree- 
ment with  the  leading  men  concerned  in  it,  I  held  the  first  public 
services  of  the  new  society  in  American  hall,  Sunday  evening,  April 
86th,  and  then  and  there  announced  the  fact  of  my  engage- 
ment as  preacher  to  the  independent  society  for  the  year.  The 
next  day,  April  S7th,  the  third  parish  meeting  was  held  in  the 
ohurch,  the  former  radical  wardens  were  re-elected  e  «  *  hq^ 
resolutions  *  *  *  were  passed,  assigning  the  use  of  the  church 
to  '  each  of  the  two  divisions  of  said  society  for  one-half  the  time.' 
In  consequence  of  verbal  explanations  made  at  the  time  *  *  ^ 
it  was  universally  understood,  both  by  radicals  and  conservativeB, 
that  it  was  intended  to  give  to  the  independent  society  the  use  of  tlM 
church  for  half  the  time.  It  has  been,  in  virtue  of  this  vote  akwBp 
thus  understood,  that  I  have  conceived  myself  justified  hitherto  m 
preaching  in  the  Unitarian  church.  If  I  bad  for  a  moment  sn^ 
posed  that  the  audience  to  which  I  preached  regarded  itsdf  not  wm 
a  bona  fide  independent  society,  but  only  as  the  radical  portioa  dt. 
the  Unitarian  society,  I  never  should  have  consented  to  stand  ivpdn 
in  my  former  pulpit 

**  About  six  weeks  after  our  first  services  in  American  hall,  I  Sah 
oonvinced  that  the  independent  society  must  either  oomjdflle  in 
legal  organisation,  or  else  come  under  the  suspicion  of  being  a 
ity,  a  mere  blind  for  deceiving  the  public  in  r^;ard  to  the  real 
of  our  movement  Accordingly,  early  in  June  I  requested 
take  such  steps  as  were  necessary  to  complete  the  \egBl  oiganiastSam 
of  our  society.  You  promptly  voted  to  do  so,  and  appointed  s 
committee  of  three  to  report  on  this  subject  at  an  adjcrrtei 
meeting." 

The  following  is  the  official  record  of  this  adjoiirned  iwHiug 

<'  Dover,  Jums  9,  ISTSw 
''  At  a  meeting  of  '  The  First  Independent  Beligioos  Sode^/  ei 
die  dty  of  Dover,  for  the  promotioii  of  free  religioas  priaeipMes. 
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i  S.  Wallingford  was  chosen  modeiator,  and  Thaddens  P.  Creft- 
9BJ,  secretary  pro  tmnpore.  Jasper  H.  York,  from  the  committee 
on  permanent  organization,  reported  the  names  of  Zimri  S.  Walling^ 
bid,  Lncias  Everett,  Josiah  B.  Folsom,  for  wardens,  and  Thad- 
dens P.  Oressejy  clerk. 

**  On  motion  of  Mr.  Byerett  to  proceed  to  the  choice  of  officers, 
Zimri  S.  Wallingford,  Lncias  Everett  and  Josiah  B.  Folsom  were 
chosen  wardens,  and  Thaddens  P.  Oressey,  clerk,  for  the  ensning 
fear.  The  oath  of  office  was  then  dnly  administered  to  the  wardens 
«id  clerk. 

*'  On  motion  of  Dr.  York,  Jasper  H.  York,  Rnssell  B.  Wiggin, 
John  Bell,  Mrs.  Z.  S.  Wallingford  and  Mrs.  J.  B.  Folsom  were 
chosen  a  committee  to  draft  by-laws,  and  report  at  the  next  ad- 
jonmed  meeting.  The  meeting  was  then  adjonmed  to  Tuesday 
evening,  June  16,  at  8  o'clock. 

*' (Signed)  T.  P.  Cbibssby,  Oferife." 

(See  deposition  of  Gressey.) 

*^  After  these  proceedings,"  says  Mr.  Abbott,  ''  I  think  we  all  be- 
lieved that  we  had  complied  with  all  the  conditions  of  forming  a 
legal  organization.  Notice  of  the  election  of  these  officers  was  pub- 
lidied  in  the  Dover  OazetUy  and  I  at  least  thought  we  had  done 
everything  required  by  straightforward  dealing  in  the  matter  of  or- 
ganization. Of  your  intention  to  organize  legally  and  completely, 
I  think  there  could  be  no  doubt  at  that  time. 

**  In  June,  however,  a  complaint  was  made  to  the  Supreme  Court 
by  the  conservative  members  of  the  XTnitarian  society,  asking  that 
an  injunction  should  be  issued  restraining  us  from  occupying  the 
TTnitarian  church  *  *  *  Your  counsel  in  the  ease  denies  the 
existence  of  any  independent  society,  declares  that  you  occupv  the 
church  as  Unitarians  and  nothing  else,  and  hence  makes  it  appear 
that,  contrary  to  all  my  public  statements,  I  am  still  the  preacher 
of  a  Unitarian  society.  Such  is  his  argument,  as  contained  in  his 
printed  brief,  and  published  to  the  community.  He  holds  the 
opinion  that  your  success  in  the  pending  lawsuit  depends  on  the 
validity  of  this  argument,  and  that  you  cannot  occupy  the  church 
except  as  a  Unitarian  society,  or  the  majority  of  it.  By  this  argu 
ment,  therefore,  he  has  placed  you  in  a  very  awkward  predicament. 
If  you  go  on  and  complete  immediately  your  legal  organization 
Isome  trifling  details  of  which,  as  it  turns  out,  are  still  wanting). 
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he  sajB  yon  will  lose  the  churoh;  bnt  if  yon  wait  and  win  the  case 
by  means  of  his  aignment,  I  beliere  you  will  lose  what  is  worth 
infinitely  more  than  the  chnroh,  namely,  the  principle  for  which 
we  contend. 

''We  have  taken  the  gronnd,  pnblicly  and  priyatdy,  that  we  are 
«n  independent  society:  can  we  afford  to  win  onr  snit  on  the  ground 
that  we  are  notP  The  case  will  not  be  decided  till  late  in  Decern* 
ber.  You  have  ample  time  to  set  this  matter  right.  In  my  opin* 
ion,  honor  and  integrity  are  at  stake.  Only  one  course  seems  to  me 
just  and  right — to  organize  at  once  in  accordance  with  the 
letter  of  the  law,  and  then  run  the  risk  of  losing  the  church.  To 
postpone  all  action  on  the  matter,  and  to  hold  the  church  untQ 
after  December,  as  a  majority  of  ihe  Unitarian  society,  notwith- 
standing our  public  profession  of  being  an  independent  society,  this 
is  a  course  I  cannot  adopt  myself  or  be  a  party  to,  either  directly  or 
indirectly.  I  remained  with  you  solely  on  condition  of  your 
forming  an  independent  society,  having  a  perfect  right  to  say 
on  what  terms  I  could  or  could  not  conscientiously  remain.  I 
understood  you  to  agree  to  comply  with  this  condition.  You  and 
I  both  thought  that  it  had  been  fully  complied  with.  *  *  *  I 
told  you  at  the  start  I  could  not  preach  to  a  Unitarian  society. 
You  respected  my  scruples  *  *  *  and  consented  to  form  an 
independent  society." 

Jasper  H.  York,  in  his  deposition,  states  that  he  is  one  of  the 
wardens  of  the  First  Unitarian  Society  of  Christians  in  Dover, 
for  1868;  that  it  was  several  weeks  after  Abbott's  pastoral  rela- 
tions to  the  society  ceased,  on  the  1st  of  April,  before  he  preached 
again  in  the  meeting-house;  that  it  was  not  till  after  his  meeting  in 
American  hall;  says  that  he  (York)  never  gave  permission  to  said 
Abbott  .to  return  to  said  church  to  preach,  bat  that  he  did 
give  such  permission  to  the  executive  committee  of  the  independent 
society.  He  is  asked:  ''Who  are  the  executive  committee  of  said 
independent  society?  When  and  where  were  they  chosen?  "  He 
answers:  "  Z.  S.  Wallingford  is  one,  and  I  think  J.  B.  Folsom  and 
Lucias  Everett  are  the  other  two.  I  don't  recollect  when  thej 
were  chosen;  they  were  chosen  between  the  two  adjourned  meetings 
of  the  Unitarian  society,  or  immediately  after  the  last  adjourned 
meeting.  They  were  chosen  before  Mr.  Abbott  began  to  preach  in 
the  house,  in  May,  at  the  house  of  Mr.  Wallingford."  Again,  he 
says:  ''I  never  was  chosen  one  of  the  executive  committee  of  the 
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independent  society;  I  think  I  was  appointed  one  of  a  oommittee 
of  throe  to  nominate  an  execntive  committee.'' 

Immediately  after  Mr.  Abbott  had  preached  his  farewell  to  the 
independent  society,  the  plaintiffs  proceeded  at  once  and  took  the 
deposition  of  Gressey,  in  order  to  find,  if  possible,  the  records  of 
this  society,  which  until  then  nobody  had  been  able  to  find.  In 
his  deposition,  taken  October  15,  he  discloses  the  facts  stated  by 
Mr.  Abbott.  Ho  finds  and  produces  the  records  of  the  society,  and 
annexes  them  to  his  deposition,  confirming  Mr.  Abbott  in  every 
particolar.  On  cross-examination,  he  is  asked  by  Mr.  Wheeler, 
his  oonnsel,  as  follows:  ''About  the  time  of  commencing  taking 
testimony  in  this  case  in  June  last^  did  not  the  defendants'  counsel 
call  upon  you  for  information  respecting  the  formation  of  un 
independent  society,  and  for  any  records  thereof?  If  so,  what  was 
the  result?  "  Answer:  ''  He  did.  I  told  him  there  had  been  none 
formed,  *  •  *  and  I  did  not  think  enough  of  theso  minutes 
to  mention  them  to  him." 

Mr.  Cressey  also  says  that  Mr.  Abbott,  in  September,  1868, 
**9efU  in  his  resignaUofif  and  that  some  of  his  friends  met  at  Mr* 
WattingfortPs,  and  a$  signers  of  a  subscription  paper,  to  raise 
money  to  pay  him  for  preaching,  accepted  his  resignation.^^ 

It  thus  appears  that  this  subscription  paper,  designed  to  con- 
fticute  au  independent  society,  was  got  up  and  signed  between  the 
two  adjourned  meetings  of  the  Unitarian  society,  holden  the  ISth 
and  27th  of  April ;  that  the  independent  society  itself  was 
organized  about  the  same  time,  or  immediately  after  the  second 
adjourned  meeting,  April  ^7,  and  that  these  men,  Wallingford, 
Everett  and  Folsom,  the  men  with  whom,  Mr.  Abbott  says,  in  his 
answer,  he  made  the  contract  to  preach  that  year,  were  at  this 
time  acting  as  executive  committee  temporarily  of  said  independent 
society,  which  had  had  probably  several  meetings  before  that  of 
June  9,  which  appeatrs  from  the  records  to  have  been  an  adjourned 
meeting,  at  which  Dr.  York,  as  a  member  of  a  committee  chosen 
at  a  former  meeting,  upon  the  subject  of  permanent  organization, 
then  made  a  repoi*t,  recommending  a  set  of  permanent  officers  of 
the  society,  who  were  then  chosen  ''for  the  ensuing  year,"  and 
who  took  the  oath  of  office  as  wardens  and  clerk.  After  April  I, 
1868,  Mr.  Abbott  was  employed  by  an  independent  society  as  itu 
loacher  and  preacher.  His  subscription  was  raised  by  the  members 
%f  suoh  independent  society,  as  such,  distinctively  and  specially. 
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He  was  employed  to  preach  to  such  independent  society^  and  did 
preach  to  it,  and  whan  he  closed  he  tendered  his  resignation  to  the 
same  independent  society,  which  met,  and  accepted  it^  and  dis- 
charged him,  and  closed  np  the  contract^  though  for  oertain 
reasons  of  policy  it  was  then  thought  best  to  ignore  the  name  of 
the  independent  society.  The  Unitarian  society  had  nothing  to  do 
with  electing^  or  contracting  with,  or  employing,  or  paying,  or 
ocnsnlting  with,  or  dismissing  Mr.  Abbott;  in  fact,  that  society 
had  nothing  to  do  with  him,  except  that  he  was  allowed  by  the 
wardens  of  said  Unitarian  society  to  occnpy  their  house  and  preach 
his  anti-Ghridtian  doctrines  there,  as  the  plaintifiB  claim,  in  well- 
known  disregard  and  violation  of  their  duty  as  such  wardens. 

What  the  defect  in  their  organization  was  that  prevented  this 
independent  society  from  becoming  a  legal  society  for  all  purposes, 
we  are  not  informed.  Whether  in  fact  there  was  any  such  defect 
is  not  made  certain,  and  w^  are  led  to  doubt  it.  But  if  there  was, 
it  does  not  alter  the  case  at  alL  That  there  was  for  a  time  such  a 
society  in  fact y  of  which  these  defendants  were  acting  members 
many  or  aJl  of  them,  there  is  no  doubt;  and  that  its  purposes  and 
objects  were  directly  hostile  to  the  purposes  and  objects  of  the 
Unitarian  society  is  equally  apparent,  and  must  have  been  equally 
well  known  to  its  members;  and  so  far  as  it  affects  the  good  faith 
of  its  members,  it  is  entirely  immaterial  whether  the  independcot 
society  became  fully  organized  as  a  legal  society  or  not  If  there 
was  any  defect  in  completing  its  organization,  it  was,  no  doubt,  :is 
Mr.  Abbott  says,  owing  to  the  notice  which  was  served  upon 
defendants  of  the  commencement  of  legal  proceedings,  for  we  find 
that  the  next  day  after  the  independent  society  had  chosen  its 
officers  ''for  the  ensuing  year,''  the  plaintiffs  served  a  notice 
(June  10)  upon  them,  describing  them  as  being  in  fact  members  of 
the  independent  society,  citing  them  to  appear  before  the  Supreme 
Court  at  its  law  term,  to  be  held  June  16,  at  Exeter,  when  all  at 
once,  ''in  the  twinkling  of  an  eye,"  this  independent  society, 
which  had  been  in  existence  as  it  would  seem  for  about  two 
months,  raising  large  sums  of  money  by  subscription  among  its 
members  for  the  promotion  of  its  objects,  which  had  contnicted 
for  a  preacher  for  the  year,  had  organized  as  a  corporate  body, 
assumed  a  corporate  name,  had  elected  its  permanent  annual 
officers,  and  kept  and  preserved  a  record  of  its  doings,  and  had 
published  a  notice  of  its  proceedings  and  doings  in  the  public 
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ttewspaper,  ia  ignored  and  abandoned,  and  its  yeiy  existence  la 
denied  by  the  defendants,  exoept  Mr.  Abbott,  who  alone,  of  all 
khis  independent  society,  as  it  would  seem,  is  willing  to  admit  the 
whole  troth  and  abide  the  consequence.  For  a  time  the  defend- 
ants seemed  disposed  to  deceiye  Mr.  Abbott  by  pretending  to  be 
independents,  when  their  secret  design  was  to  continue  with  the 
rnitarians,  and  not  form  any  independent  socieiy  in  fact;  and 
this  seons  to  have  been  their  view  np  to  the  time  of  the  third 
parish  meeting  of  the  Unitarian  society,  April  27,  the  next  day 
after  the  first  meeting  of  the  independent  society  in  American 
halL  But  some  six  weeks  after  this,  as  Mr.  Abbott  says,  or  early 
in  June  he  became  convinced  '^  that  the  independent  society  mnst 
either  complete  its  legal  organization  or  else  come  under  the  sus* 
pidon  of  being  a  noneniiy,  a  mere  blind  for  deceiving  the  public 
in  r^ard  to  the  real  nature  of  our  movement''  Perhaps  he  became 
convinced  that  such  had  been  the  real  purpose  and  object  of  the 
defendants  (except  himself)  thus  to  deceive  the  public;  but  such 
was  not  his  pur]x>se,  nor  could  he  be  long  deceived  or  blinded  in 
regard  to  their  true  objects.  He,  therefore,  early  in  June,  insists 
that  the  proper  steps  be  taken  to  organize  the  independent  society. 
They  comply  with  his  wishes,  and  vote  to  complete  their  organization 
as  an  independent  society,  and  go  on  and,  in  fact,  organize,  adopt  a 
name,choose  their  permanent  officers  for  the  year,  choose  a  committee 
to  draft  by*laws  to  be  submitted  at  an  adjourned  meeting  which  was 
appointed  for  June  16,  and  adjourned,  all  believing  that  their 
oiganization  was  complete  and  legal,  and  all  intending  that  it  lAould 
be  so. 

The  defendants  intended  at  that  time  to  form  the  independent 
organization,  and  intended  to  leave  and  abandon  the  Unitarian 
society;  and  when  they  completed,  as  they  supposed,  the  organiza- 
tion of  the  independent  society,  they  left,  withdrew  from,  abandoned 
and  seceded  from  the  old  Unitarian  society  of  Christians  forever. 
Though  they  had  been  long  hesitating,  and  though  they  might 
never  have  come  to  that  point,  except  for  the  influence  which  Mr. 
Abbott  exerted  over  them,  yet  they  did  finally  come  to  the  point  of 
abandoning  the  old  society  and  forming  a  new  one,  whose  creed  or 
sentiments,  so  far  as  it  had  any,  were  antagonistic  to  those  of  the 
old  society.  At  that  time  (June  9),  at  the  close  of  their  meeting 
of  that  day,  most  of  these  defendants  had  not  the  most  remote  idea 
of  ever  going  near  the  old  Unitarian  socieiy  of  Christians  agaiiL 
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4md  each  was  the  fact.  These  def endants,  in  the  early  part  of  June, 
1868.  were  claiming  to  be  an  independent  sodety,  both  publioly 
and  priyately,  and  were  claiming  to  act  as  such  in  hiring  Mr. 
Abbott,  and  were  not  claiming  to  act  as  any  part  or  portion  of  the 
Unitarian  society.  They  saw  the  inconsistenpy  and  impropriety  of 
attempting  or  claiming  to  act  in  both  these  capacities  at  the  same 
time.  Mr.  Abbott  refused  to  be  the  preacher  to  the  Unitarian 
society,  or  to  any  part  or  faction  of  said  society,  and  the  defend- 
ants had  finally  come,  though  late*  to  adopt  his  yiews,  and  had  now 
formed  the  independent  society  in  order  to  be  able  to  retain  hia 
services,  which  they  could  not  do  as  any  part  or  portion  of  the  Uni- 
tarian Society  of  Christians. 

^*  We  hare  taken  the  ground,  publicly  and  privately,  that  we  ara 
an  independent  society,''  and  not  any  part  or  portion  of  the  old 
Unitarian  Society  of  Christians,  says  Mr.  Abbott,  in  substance; 
and  no  one  denied  the  charge  at  the  time,  or  does  deny  it  in  the 
evidence,  though  all  the  defendants  (except  Abbott)  stoutly  deny  it 
m  their  answer ;  but  the  evidence  establishes  the  fact  beyond  all 
question,  notwithstanding  the  dedialof  the  answer.  The  necessity 
of  forming  the  independent  society  was  to  accomplish  an  object 
which  could  not  be  accomplished  by  the  defendants  as  a  part  or 
portion  of  the  Unitarian  society.  Mr.  Abbott  was  not  employed 
by  the  old  society  of  Unitarian  Christians,  or  by  anybody  in  their 
behalf,  nor  by  any  part  or  faction  of  said  old  society  as  such,  for 
the  simple  reason  that  he  would  not  be  employed  by  them,  and 
would  not  preach  to  them,  or  auy  part  of  them,  as  Unitarians  or  as 
Christians  or  as  members  of  a  society  that  was  called  by  that  name. 
These  defendants  must  not  only  form  an  independent  society,  but 
they  must  cease  to  be  members  of  the  Unitarian  society  of  Christians 
in  Dover,  in  order  that  they  might  be  able  to  treat  witii  Mr.  Abbott, 
and  secure  his  permanent  services  as  their  religious  teacher  and 
preacher. 

To  be  sure,  our  acts  of  1819  and  of  1827  provided  a  way  by  which 
any  member  of  a  religious  society  might  withdraw  and  cease  to  be 
a  member  of  the  same,  simply  by  leaving  a  notice  in  writing  to 
that  effect  with  the  clerk  of  such  society.  2  K.  H  Laws  (1824)^ 
45;  id.  (1830)  463.  This  furnished  an  easy  method  by  which  auy 
member  might  withdraw  from  any  religious  society  at  pleasure  and 
terminate  all  liability  as  such  member;  but  it  does  not  follow  by 
Any  means  that  this  was  the  only  way  that  a  person  could  cease  to 
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bt  a  member  of  a  leligiooB  society.  He  might  cease  to  be  a  mem- 
ber without  giTing  the  notice  in  writing,  as  was  expressly  held  in 
BapiM  Church  t.  BauMy  21  Conn.  164,  where  it  was  held  that 
thongh  no  snch  notice  was  giyen,  yet  that  all  the  drooniBtances  of 
the  case  might  properly  be  submitted  to  the  jury,  to  find,  as  a  ques- 
tion of  fact,  whether  there  had  been  a  secession  from  the  old 
society  or  not;  and  in  settling  that  fact,  not  only  all  the  acts  of  the 
parties,  but  more  particularly  their  intentions,  were  materiaL 
The  acts  and  motiyes,  which  were  held  to  be  material,  were  evi- 
dences  of  intention,  and  the  fact  of  secession  is  to  be  found  or  not 
upon  all  the  evidence  in  the  case,  including  acts  with  the  motives 
that  influenced  them,  and  the  circumstances  under  which  they 
were  performed,  and  more  particularly  the  intentions  with  which 
they  were  done.  The  real  intentions  of  the  parties  at  the  time 
would  be  of  great  and  generally  of  controlling  weight  in  the  settle- 
ment of  such  questions  of  fact.  Wutaett  v.  First  Congregational 
Church,  14  Ohio  St  32;  Dublin  Case,  38  N.  H.  459. 

EUtving  found  as  matter  of  fact  in  this  case  that  these  defend- 
ants had,  on  or  before  the  9th  day  of  June,  1868,  not  only  as  they 
supposed  formed  a  new  and  an  independent  society  '^  for  the  pro- 
motion of  free  religious  principles,"  but  had  abandoned  and  inten- 
tionally seceded  from  The  First  Unitarian  Society  of  Ohristians  in 
Dover,  it  follows  that  they  forfeited  all  right  to  that  society's  prop- 
erty or  any  part  thereof,  or  to  the  use  of  any  property  which  be- 
longed, or  the  use  of  which  belonged,  to  the  old  society,  and  hence 
have  no  further  claim  to  the  use  of  the  meeting-house  in  question 
for  any  purpose  whatever.  Hence  it  follows  that  the  injunction 
asked  for  in  this  case  should  be  granted,  as  well  upon  the  facts  of 
the  case  as  upon  the  law. 

We  find  that  any  claim  that  was  made,  if  any  was  made,  after 
the  meeting  of  April  27,  1868,  by  most  of  these  defendants  to  be 
members  of  the  old  society,  and  especially  after  they  had  fully  de- 
termined to  form  and  organize  their  new  independent  society,  was 
simply  a  pretense,  and  without  any  foundation  in  fact;  but  as  soon 
as  the  l^gal  proceedings  are  commenced,  and  it  is  found  that  their 
success  in  the  lawsuit  may  depend  upon  the  fact  as  to  whethet 
they  are  members  of  the  one  society  or  the  other,  and  when  it  3s 
supposed  that  in  order  to  succeed  in  this  suit,  the  existence  of  the 
independent  society  must  be  denied,  and  that  they  must  still  claim 
^o  be  members  of  the  Unitarian  society  of  Ohristians,  we  find  the 
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defendants  ready  to  take  both  positions,  that  they  are  still  mem- 
bers of  the  Unitarian  society  of  Christians,  and  that  they  are  not, 
and  have  never  been,  members  of  any  independent  society,  and  are 
willing  to  deny  the  existence  of  any  independent  society,  alto- 
gether. Their  claims  to  be  still  members  of  the  Unitarian  society 
of  Ohristians  have  jnst  the  same  foundation  that  their  denial  of 
the  existence  of  the  independent  society  rests  npon,  which  is  sim- 
ple assertion,  unsupported  by  facts.  The  facts  are  all  found  to  be 
the  other  way. 

When  Mr.  Abbott  saw  how  ready  most  of  these  defendants  (ex- 
cept himself)  were  to  abandon  the  independent  society,  and  even 
to  deny  its  very  existence,  after  all  that  had  been  done  by  said 
society,  and  how  ready  they  were  to  assume  any  new  position  that 
might  seem  necessary;  when  he  saw  how  ready  they  were  even  to 
desert  and  betray  him,  and  to  compromise  their  own  consistency 
and  integrity,  for  the  sake  of  success  in  a  paltry  suit  at  law,  it  is 
not  strange  that  he  left  them  when  his  year,  for  which  he  had 
engaged,  was  but  half  completed.  His  last  prayer  in  Dover  was, 
most  probably,  that  he  might  be  saved  from  his  friends. 

He  seems  to  have  understood  their  true  position,  when  he  sug- 
gested that,  after  having  taken  the  ground,  publicly  and  privately, 
as  they  had  done,  that  they  were  an  independent  society,  and  were 
acting  as  such,  they  could  not  afford  to  win  their  suit  on  the  ground 
that  they  were  not,  and  when  he  boldly  suggested  to  them  that  their 
honor  and  integrity  were  at  stake,  and  could  only  be  preserved  by 
moving  forward  as  an  independent  society,  and  abandoning  the 
false  position  (in  which  they  seemed  willing  to  put  themselves,  in 
the  hope  of  a  temporary  advantage  in  their  suit)  of  claiming  to  be 
members  of  the  old  society,  which  they  bad  abandoned  and  seceded 
from.  Fortunate  would  it  have  been  for  these  defendants  bad  they 
listened  to  this  last  admonition  of  their  religious  teacher,  and  fol- 
lowed his  friendly  advice  and  timely  counsel  in  this  matter  of 
worldly  concern,  as  they  had  long  been  doing  in  all  matters  that 
related  to  their  religious  and  spiritual  interests  ;  for,  although  by 
that  course  they  might  not  have  won  their  cause  in  the  suit,  yet 
they  would  have  gained  what  would  have  been  infinitely  better. 

Since  preparing  the  foregoing  opinion,  I  have  read  the  first  draft 
of  the  a]>le  and  ingenious  dissenting  opinion  in  this  case,  and  wish 
to  make  a  few  additional  suggestions,  partly  in  reply  to  that  opin- 
ion, and  partiy  in  illustration  of  the  grounds  upon  which  the  fore* 
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gxring  opinion  is  based,  and  I  prefer  to  make  them  in  this  oonneo* 
tion  rather  tium  by  way  of  a  separate  reply  to  the  dissenting  opinion* 
It  is  cbdmed^  and  many  argoments  are  nsed  to  oonyince  ns,  that 
the  word  Protestant,  as  nsed  in  the  oonstitntion  of  this  State,  has 
the  sole  meaning  of  anti-Boman  Oatbolic,  and  that  the  word  as 
there  nsed  was  intended  to  cover  and  indnde  all  other  classes,  sects, 
and  denominations,  whether  of  Ohristians  or  of  any  other  rdigion. 
Let  ns,  in  addition  to  the  authorities  already  cited  in  this  opinion, 
look  a  moment  to  see  how  the  word  had  been  used  in  the  prorinoe 
of  New  Hampshire  before  the  constitution,  and  how  the  same  word 
had  been  used  in  New  Enghmd  during  the  same  period. 

The  political  organizations  of  the  colonies  were  classed  and 
known  as  prorincial,  proprietary  and  charter  goyemments.  New 
Hampshire,  with  others,  belonged  to  the  first  of  these  classes,  pro- 
yincial  goremments.  ^'  These  had  no  other  written  constitutions 
or  fundamental  laws  than  the  commissions  issued  to  the  governors 
appointed  by  the  crown,  explained  by  the  instructions  which 
accompanied  them.  The  governor,  by  his  commission,  was  made 
the  representative  or  deputy  of  the  king,  and  was  obliged  to  act  in 
conformity  with  the  royal  instructions.  He  was  assisted  by  a 
council,  the  members  of  which,  besides  participating  to  a  certain 
extent  in  the  executive  functions  of  the  government,  constituted 
the  upper  house  of  the  provincial  legislature;  and  he  was  also  author- 
ized to  summon  a  general  assembly  of  the  representatives  of  the 
freeholders  of  the  province.  The  three  branches  thus  convened, 
consisting  of  the  governor,  council  and  representatives,  constituted 
the  provincial  assemblies,  having  the  power  of  local  legislation,  sub- 
ject to  the  ratification  and  disapproval  of  the  crown."  1  Curtis' 
Hist  of  Oonst  U.  S.  4 ;  1  Story  on  Const.,  §  159. 

The  only  written  constitution  which  New  Hampshire  had,  from 
the  year  1679,  when  she  was  separated  from  Massachusetts  and 
erected  into  a  separate  provincial  government,  was  the  commissions 
of  her  several  governors  or  presidents,  beginning  with  that  of  Presi- 
dent John  Outt,  in  1679 ;  and  this  commission  was  printed  at  the 
commencement  of  the  volumes  of  the  New  Hampshire  Provincial 
Liiws,  just  as  the  constitution  now  is.  The  commissions  of  the  other 
presidents  and  governors,  from  Cutt  down  to  the  last  Governor 
Wentworth,  were,  in  the  main,  substantial  copies  of  that  of  Cutt.  N. 
TT.  Taws  (of  1771),  1 ;  8  N.  H.  Historical  Collections,  I,  455,  456 ; 
I  Story  on  Const.,  §  80 ;  1  Robertson's  Hist.  XI.  S.  398,  and  seq ; 
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Hatohinson'B  OoUections,  52S  ;  Barber's  Hist  of  New  Eng.  41  p 
BeUaiap's  (Farmer'sy  Hist  of  N.  H.  88 ;  1  Provincial  Papers  N. 
H.  878,  488. 

**  OoTemor  Wentirortli,  in  his  last  message  to  the  assembly  of 
the  provinoe,  referred  to  tibe  commission  appointing  President  Oatt, 
and  a  oooncQ  as  haying  'laid  the  foundation  of  the  constitution  by 
which  the  proyince  has  since  been  goyemed/  and  said  the  laws  of 
the  proyinoe  rest  upon  this  foundation/'  SkUs  y.  Rollins,  8  N.  H. 

In  this  commission  to  President  Outt  is  this  language :  **  And 
aboye  all  things  we  do,  by  these  presents,  will,  require  and  com- 
mand our  said  council  to  take  all  possible  care  for  the  discounte- 
nancing of  yice,  and  encouraging  of  virtue  and  good  living,  and  that 
by  such  examples  the  infidel  may  be  invited  and  desire  to  partake 
of  the  Ohristian  religion  ;  and,  for  the  greater  ease  and  satisfaction 
of  the  said  loving  subjects  in  matters  of  religion,  we  do  hereby 
require  and  command  that  liberty  of  conscience  shall  be  allowed  to 
all  Protestants ;  that  such  especially  as  shall  be  conformable  to  the 
rites  of  the  church  of  England  shall  be  particularly  countenanced 
and  encouraged."  8  N.  H.  Hist  Oolleotions,  5 ;  1  Provincial 
Papers  N.  H.  373,  378. 

Under  this  commission  to  Gutt,  the  councillors  were  qualified, 
and  a  general  assembly  elected ;  and,  at  a  meeting  of  the  governor, 
council,  and  assembly,  at  Portsmouth,  in  March,  1680,  the  first 
code  of  laws  was  passed  in  the  province  of  New  Hampshire.  8  N. 
H.  Hist  GoU  10,  and  seq.;  1  Prov.  Papers  of  N.  H.  383,  and  seq. 
Among  the  capital  laws,  the  first  that  was  passed  was  against 
idolatry.  If  they  had  understood  that  the  term  Protestant^  in 
their  constitution,  to  all  of  whom  liberty  of  conscience  was  allowed, 
embraced  all  but  Soman  Catholics,  then,  of  course,  it  embraced 
pagans,  and  they  would  hardly  have  provided  first  of  all  for  punishing 
them  all  with  death  for  exercising  the  liberty  of  conscience  which 
was  specially  guaranteed  to  them  in  the  constitution*  Their  second 
capital  enactment  was  against  blasphemy.  Among  their  criminal 
laws  were  acts  against  profane  swearing,  profaning  the  Lord's  day, 
and  contempt  of  Ood's  word  and  ministers.  Neither  their  Chris- 
tianitv  nor  their  Protestantism  included  Jews,  Mohammedans, 
pagans  or  infidels. 

A  similar  commission  issued  to  Edward  Cranfield  as  lieutenant- 
governor,  in   1 682;  and  at  a  meeting  of  the  governor  and  assembly 
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NoTainber  14, 1682,  Turions  otiier  laws  were  passed,  and  some  of 
the  foimer  acts  were  modifled;  but  the  act  against  idolatry  was  not 
changed,  though  the  same  liberty  of  conscience  is  allowed  to  adl 
Protestants  in  that  commission  as  in  the  one  to  President  Gntt. 
8  N.  H.  Hist  Coll.  85;  1  ProTincial  Papers  (N.  H.)  433,  439,  444, 
and  seq.  Thus,  the  only  constitution  which  the  province  of  New 
Hunpshire  had,  from  1680  to  1788,  viz.:  the  commissions  to  the 
presidents  and  governors,  had  made  provision  that  all  possible  care 
should  be  taken  for  the  discountenancing  of  vice,  and  the  encourag- 
ing of  virtue  and  good  living,  so  that  by  such  examples  the  infidel 
might  be  invited  and  desire  to  partake  of  the  Christian  religion, 
and  for  the  liberty  of  conscience  to  all  Protestants. 

Soon  after  the  commission  to  President  Outt,  containing  the 
Protestant  clause  above  quoted,  a  new  charter  was  issued  to  Massa- 
chusetts containing  provisions  similar  to  those  contained  in  Outt's 
commission,  and  in  that  charter,  granted  in  1001  to  Massachusetts, 
it  was  provided  that  there  should  be  "a  liberty  of  conscience 
allowed  in  the  worship  of  Gk>d  to  all  Christians  except  papists; " 
and  under  this  charter  the  province  of  Massachusetts  was  governed 
until  the  revolution.  Colony  and  Province  Laws  of  Massachusetts 
(1814);  1  Holmes'  Annals,  486;  1  Hutch.  Hist  415,  416;  1  Story 
on  Const,  §  71. 

The  commission  to  President  Cutt,  which  was  substantially  the 
constitution  of  New  Hampshire  from  1679  until  the  revolution, 
provided  for  '*  liberty  of  conscience  to  all  Protestants,"  while  the 
Massachusetts  charter,  granted  a  few  years  later  (1691)  and  con- 
tinuing in  force  until  after  the  revolution,  provided  for  ''  liberty  of 
conscience  *  *  *  to  all  Christians  except  papists."  These 
two  forms  of  expression  were,  and  were  intended  to  be,  synony- 
mous. The  term  ^'  Protestant "  was  then  and  has  ever  since  been 
used  to  include  and  describe  ''all  Christians  except  papists."  If 
the  charter  of  Massachusetts  had  allowed  liberty  of  conscience  to 
all  subjects,  or  to  all  men,  or  to  men  of  all  religions  except  papists, 
it  might  be  an  argument  for  the  position  that  the  term  ''  Protest- 
ant," when  used  in  a  similar  instrument,  in  connection  with  the 
same  subject-matter,  a  short  time  before,  was  intended  to  include 
and  describe  the  same  class  of  persons,  though  it  had  never  been 
used  in  that  sense  before. 

But  here  we  find  the  same  government  granting  charters  to  two 
adjoining  provinces  with  similar  interosts,  inhabited  by  people  of 
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the  same  lineage,  langaagei  customs  and  religion,  at  abont  the 
same  time,  said  charters  containing  similar  general  prorisiona  and 
designed  for  the  same  general  object.  There  certainly  is  no 
apparent  reason  why  the  liberty  of  conscience  granted  by  each 
should  not  be  the  same,  and  granted  to  the  same  class  in  each. 
Snch  was  no  donbt  the  intention;  and,  if  the  goyemment  of 
England  had  been  asked  what  they  meant  by  the  expression  ''  all 
Protestants  "  in  the  first,  they  could  not  have  answered  the  ques- 
tion with  greater  technical  exactness  and  truth  than  they  did  by 
the  expression  in  the  second,  of  '^all  Christians  except  papists.'' 
But  that  is  not  all.  This  same  charter  of  Massachusetts,  imme- 
diately after  granting  liberty  of  consoience,  etc.,  provides  that  all 
subjects  inhabiting  in  the  province,  and  their  children,  shall  have 
aU  the  liberties  and  immunities  of  free  and  natural  subjects,  as  if 
bom  within  the  realm  of  England.     1  Story  on  Const,  §  71. 

Here  certain  rights  and  immunitieB  are  expressly  granted  to  aU 
subjects,  certain  other  rights  to  all  Christians  except  papists;  that 
is,  to  all  Protestants,  the  term  Christian  being  understood  and 
used  by  them  to  include  all  who  believed  in  or  gave  their  assent  to 
the  ChriMan  religion,  including  papists  and  Protestants.  Bat 
'^all  Christians  except  papists,"  in  the  one  case,  or  ''  all  Protest- 
ante''  in  the  other,  did  not  include  all  subjects  except  papists,  or 
anybody  besides  Christians,  and  especially  did  not  include  **  the 
infidel,"  whose  conversion  to  the  Christian  religian  it  was  con- 
sidered by  them  important  ''  above  all  things "  to  secure. 

Let  us  also  examine  for  a  moment  the  constitution  which 
proposed  to  the  people  of  New  Hampshire  in  1779,  and  which 
by  them  rejected.  4  N.  H.  Hist  CoU.  154.  In  the  bill  of  righte 
of  that  constitution,  article  5,  it  was  provided,  among  other  things 
that  the  future  legislature  of  the  Steto  shall  make  no  laws  ''con- 
trary to  the  laws  of  Ood,  or  against  the  Protestant  reUgion." 
Id.  155.  Here  Proteetanism  is  recognised  as  a  religion,  which  it 
x>ald  not  be  if  it  was  merely  a  negative.  To  be  anti-papist  does 
act  constitote  a  religion.  But  that  constitution  went  further  than 
this.  In  the  plan  of  government,  article  8,  was  this  provision, 
"all  the  male  inhabitante  of  the  Stete,  of  lawful  age,  paying  taxes 
and  professing  the  Protestant  religion,  shall  be  deemed  l^gal  voters 
in  choosing  councillors  and  repreeentetives,"  and  having,  in  addi- 
tion to  the  above,  certain  property  quaLfications,  "  shall  be  capable 
sf  being  elected."    Id.  157.     By  that  constitution,  if  adopted^ 
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there  would  hare  been  a  Protestant  teec,  not  only  in  regard  to 
councillors  and  representatiTeSy  bat  in  order  to  be  a  legal  voter,  a 
man  mast  be  one  '' professing  the  Protestant  religion."  Bat  a 
man  need  not  profess  any  religion  to  be  anti-Boman  Catholic.  If 
all  that  was  intended  had  been  to  require  that  sach  person  should 
not  be  a  Boman  Catholic  in  order  to  entitle  him  to  vote,  it  would 
have  said  so  in  plain  words,  and  then  the  door  would  have  been 
open  for  all  others — Jews,  pagans  and  infidels —  to  have  asserted 
their  rights.  But  something  more  than  that  was  intended.  To 
be  a  voter  a  man  must  profess  a  religion,  '*  the  Protestant  religion,'' 
the  religion  of  Protestants,  which  was  the  Christian  religion  as 
embraced  by  all  Christians  except  papists. 

The  pilgrims  and  other  early  settlers  of  this  country,  and  partio- 
olarly  of  this  State,  did  not  come  here  to  escape  Boman  Catholic 
persecution,  but  the  persecutions  of  the  Church  of  England,  one 
branch  of  the  Protestant  church,  and  their  design  in  coming 
here  was  not  so  much  to  found  a  State  that  should  be  anti* 
Catholic,  as  one  that  should  be  particularly  Christian;  founded  less, 
in  fact,  upon  the  constitution  or  laws  of  England,  than  upon  the 
Bible  as  the  law  of  God;  and  opposed  to  the  Church  of  England, 
not  so  much  in  matters  of  doctrine,  as  in  their  views  of  church 
government,  of  ecclesiastical  polity,  discipline  and  worship.  But 
they  were  Protestants  whose  religion  did  not  so  much  consist  in 
opposition  to  papacy  or  the  Church  of  England,  as  it  did  in  being 
Christians.  They  were  Protestants  because  they  were  Christians 
first  and  primarily;  and  next,  because  they  did  not  subscribe  to  the 
papacy.  It  was  not  a  Protestanism  which  contented  itself  with 
simply  differing  from  Bome,  and  had  no  system  of  faith  of  its  own 
—  a  Protestantism  that  would  include  pagans  and  infidels  as  well 
as  Christians. 

Bancroft  says:  **  The  settlement  of  New  England  was  a  result  of 
the  reformation,  not  of  the  contest  between  the  new  opinions  and 
the  authority  of  Bome,  but  of  implacable  differences  between  Prot- 
estant dissenters  and  the  established  Anglican  church.''  1  Ban- 
croft's History  TJ.  S.  266,  278;  1  Neal's  History  of  Paritana,  121; 
1  Hallam's  History  of  England,  140;  3  Turner's  History  of  Eng- 
land, 140,  ei  seq.  He  further  says  that  the  system  of  religion  re- 
vealed in  Judea  ''  was  professed  in  every  part  of  our  widely  ex- 
tended country,  and  cradled  our  freedom  "  (2  Bancroft's  History 
C  S.  454);  and  he  adds:  ^'  Our  fathers  were  not  onlv  Christians, 
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they  were,  even  in  Maryland,  by  a  vast  majority,  elsewhere,  almoet 
nnanimondy  Protestants''  (2  id.  456);  and  their  Protestantism  was 
a  protest  against  the  supposed  errors  of  the  Church  of  England  as 
well  as  those  of  the  Church  of  Borne,  and  their  object  was  to  found 
a  church  and  a  goyemment  according  to  the  word  of  God,  Chris- 
tianity  being  its  great  foundation  stoned  and  freedom  its  main  pil- 
lar of  support  Belknap's  History  N.  H.  42,  43;  Bobertson's  His- 
tory IT.  S.  406;  Lowell  Institute  Lectures  (1869),  388  ei  $eq. ; 
403  ei  Hq.  (lecture  of  Judge  Parker) ;  Baird's  Beligion  in  America, 
578;  1  Story  on  Const  XT.  S.  42,  43,  49,  54,  65. 

And  at  the  time  of  the  formation  of  the  constitution,  the  great 
mass  of  our  people,  as  we  hare  already  seen,  were  Congregational- 
ists,  who  were  first  Christians,  and  next  Protestants,  and  then  Con- 
gregationalists,  opposed  alike  to  popes  and  hierarchies  and  councils, 
and  who  insisted,  first  and  last  and  altogether,  upon  the  Bible  as 
the  direct  and  only  revealed  will  and  law  of  Ood,  as  a  perfect  rule 
of  faith  and  practice,  as  the  only  sure  guide  in  ecclesiastical  polity, 
discipline  and  worship.  To  them  the  Bible  was  the  fountain  of  all 
religious  truth,  the  standard  by  which  to  judge  of  all  systems  of 
faith  and  doctrine,  all  forms  of  church  government  and  modes  of 
worship,  the  test  by  which  every  thing  that  claimed  to  be  true  in 
religion  was  to  be  tried.  They  believed  in  Jesus  Christ  as  the  true 
Messiah,  the  Christ  of  Ood,  and  that  all  which  he  taught  in  the 
New  Testament  concerning  himself  and  his  system  of  religion  was 
true;  that  all  the  doctrines  which  he  taught  were  true;  that  Christ 
was  himself  '^the  way,  the  truth,  and  the  life."  Such  was  their 
Christianity  and  their  Protestantism,  as  was  that  of  most  of  the 
New  England  States;  while  in  the  Southern  States,  the  worship  of 
the  Church  of  England  had  been  received  with  more  favor;  and 
they  were  satisfied  with  being  first  Christian  and  then  Protestant, 
without  adding  to  these  the  feature  of  independency.  It  is  not 
strange  that  in  their  constitutions  they  should  in  some  way 
show  their  preferences  for  Christianity,  and  for  the  particular 
form  of  Christianity,  Protestantism,  and  also  for  their  particu- 
lar feature  or  type  of  Protestantism.  Hence  we  are  informed 
that,  as  the  colonial  period  drew  to  a  close,  ''  there  were  only  two 
colonies  in  which  the  civil  power  did  not  employ  i:^  influence  in 
supporting  one  or  other  of  the  two  communions  or  churches.  In 
New  England  it  gave  its  support  to  Congregationalism,  or,  as  it  is 
oallod  in  Britain,  independency,  that  being  establisheu  in  all  the 
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oolonies  of  that  proTinoe,  with  the  single  but  smaQ  ezoeption  of 
Bhode  Island.  In  the  oolonies  to  the  south  of  these,  from  New 
York  to  Gtooigia,,  with  the  ezoeption  of  Pennsylvania,  episcopacy 
was  the  favored  doctrine/'  Baird's  Beligion  in  America,  184;  also 
Book  2,  chaps.  16,  17,  18. 

Bat  let  us  look  a  moment  at  the  constitutions  of  the  other  States 
in  the  Union,  formed  about  the  same  time  that  ours  was,  for  tiiis 
may  throw  light  upon  the  terms  we  are  considering,  and  show  the 
meaning  attached  to  them  at  that  time.  Mr.  Bancroft  says:  ''  Had 
the  Americans  been  skeptics,  had  they  wanted  &ith  they  could  have 
formed  nothing.  Let  not  the  philosopher  hear  with  scorn  that 
their  constitutions  were  so  completely  the  offspring  of  the  past^ 
and  not  the  phantoms  of  theories;  that  at  least  seven  of  them  re- 
quired some  sort  of  religious  test  as  a  qualification  for  office.  In 
Maryland  and  Massachusetts  it  was  enough  to  declare  belief  in  '^  the 
Christian  religion; ''  in  South  Carolina  and  Georgia,  in  ^*  the  Prot- 
estant religion,  and  the  divine  authority  of  the  Old  and  of  the  New 
Testaments; ''  in  North  Carolina,  '*  in  God,  the  Protestant  religion, 
and  the  divine  authority  of  the  Old  and  New  Testaments."  In 
Pennsylvania  the  test  was  '^  a  belief  in  God,  the  Creator  and  Gov- 
ernor of  the  universe,  the  rewarder  of  the  good  and  the  punisher  of 
the  wicked,"  with  a  further  acknowledgment  that  '*  the  Scriptures 
of  the  Old  and  New  Testaments  were  given  by  divine  inspiration." 
Besidos  this  last  acknowledgment,  Delaware  requiied  the  officer  to 
*'  profess  faith  in  Gk>d  the  Father,  Jesus  Christ  his  only  son,  and 
the  Holy  Ghost,  one  God,  blessed  forevermore."  9  Bancroft's 
History  U.  S.  274.  275.  He  omits  to  mention  New  Hampshire 
and  some  other  States  that  had  a  religious  test.  He  then  adds: 
"  These  restrictions  were  incidental  reminiscences  of  ancient  usages 
and  dearly  cherished  creeds  *  *  *  and  for  a  season,  in  the 
States  where  they  were  established  they  created  discussions  chiefly 
on  the  full  enfranchisement  of  the  Catholic  and  the  Jew,  and  they 
were  eliminated  almost  as  soon  as  their  inconvenience  arrested  at- 
tention. At  first,  the  Jew  was  eligible  to  office  only  in  Bhode 
Island,  K  e¥  Fork,  New  Jersey  and  Virginia;  the  Catholic  in  these 
States  and  .  i  Massachusetts,  Pennsylvania,  Delaware,  Maryland 
and  perhaps  Connecticut.  But  the  great  result  was  accomplished 
from  the  beginning  ♦  ♦  ♦  nowhere  was  persecution  for  relig« 
ious  opinion  so  nearly  at  un  end  as  in  America;  and  nowhere  was 
'•here  so  religious  a  people."    Id.  276. 
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In  the  four  States  in  which  the  Jew  was  at  first  eligible  to  oflloe, 
according  to  Mr.  Bancroft,  no  tost,  either  Ohristian  or  Protestant, 
was  required.  Whererer  either  of  those  tests  was  required,  the  Jew 
was  excluded.  The  Christian  test  admitted  the  Catholic  and  the 
Protestant,  while  the  Protestant  test  excluded  both  the  Oatbolio 
and  the  Jew  No  claim  here  that  the  word  Protestant,  in  any  con* 
stitution  of  any  State,  was  broad  enough  to  include  all  but  Catho- 
lics. No  question  probably  arose  concerning  pagans,  Mohamme* 
dans  or  infidels,  from  the  fact  that  none  openly  claiming  to  be  snoh 
were  elected  to  office  in  any  of  the  States  where  either  of  these  tests 
was  required;  or  if  so,  the  test  was  not  insisted  on,  for  some  special 
reason.  It  is  very  apparent  that  if  Jews  could  not  properly  be 
classed  as  Protestants,  as  they  were  not,  neither  could  pagans  nor 
infidels. 

Dr.  Baird,  in  his  Religion  in  America,  chapter  8,  gives  a  more 
f uU  and  detailed  account  of  the  forms  of  the  constitutions  of  the 
several  States.  He  states  that  Virginia  is  silent  upon  the  subject 
of  Christianity  and  Protestantism.  Rhode  Island  and  Connecticut 
had  adopted  no  constitutions.  They  were  of  Puritan  origin,  and 
the  charters  of  both  were  based  on  religious  principles,  and  i*cmain 
as  their  present  constitutions.  New  York  had  no  test  New  Jer- 
sey's constitution  provided  that  all  persons  professing  a  belief  in  the 
faith  of  any  Protestant  sect  *  *  *  should  be  capable  of  being 
members  of  either  branch  of  the  legislature,  and  should  *  *  ^ 
enjoy  every  privilege  and  immunity  enjoyed  by  others,  their  fellow 
citizens. '^  Baird's  Rel.  in  Am.  248.  But  there  was  no  disfran- 
chisement of  those  not  ''of  any  Protestant  sect,"  and  no  test  was 
actually  required  of  any  one.  9  Bancroft's  Hist  XT.  S.  279,  note. 
Dr.  Baird  then  speaks  of  the  requirements  of  the  several  States  of 
New  Hampshire,  Massachusetts,  Maryland  and  others  that  we  have 
noticed,  and  adds  — ''  Such  was  the  character  of  the  State  constitu- 
tions in  the  opening  scenes  of  our  national  existence.  Of  the 
thirteen  original  States,  the  organic  laws  of  all  but  one  expressly 
enjoined  the  Christian  religion  and,  almost  without  exception,  (ke 
Protestant  form  of  Christianity,  ♦  ♦  ♦  j  repeat,  in  few  words, 
that  the  State  governments  were  founded  on  Christianity,  and, 
almost  without  exception,  on  Protestant  Christianity,  »  •  • 
This  is  the  present  position  of  the  governments' of  the  several  States 
of  the  American  Union.  Their  legislation,  while  it  avoids  oppress- 
ing the  conscience  of  any  sect  of  religionists,  is  still  decidedly 
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&TorabIe  in  general  to  the  interests  of  Ohristumity."  Baird's 
Beligion  in  America^  353;  1  Story  on  Const.,  book  1.  ''All  the 
new  States,  when  they  cut  loose  from  the  mother  country,  had  a 
&Tored  form  of  religion  which  they  had  adopted  as  a  State  religion, 
or  one  which  they  were  patronizing,  and  in  their  new  constitutions 
they  to  a  great  extent  endeavored  to  preserre  the  same  favorite  sys- 
tem; but,  failing  in  this,  as  many  of  them  did,  they  fell  back  upon 
the  Christian  religion  generally  or,  when  they  could,  upon  the  Prot> 
estant  religion,  which  included  all  the  Christian  sects  or  denomi- 
nations except  Catholics;  and  these  tests  were  continued  in  the 
oonstitutions  of  a  majority  of  the  original  States." 

There  is  no  doubt  that  the  same  words  in  the  constitutions  of 
the  different  States  meant  the  same  thing,  and  the  same  was  true 
concerning  the  laws  that  were  passed  under  the  different  constitu- 
tions about  the  same  time.  It  is  said  to  have  been  through  the 
influence  of  Mr.  Jefferson  that  the  word  Christian  or  Christianity 
was  not  coniiained  in  the  constitution  of  Virginia;  and  in  his 
famous  act  for  establishing  religious  freedom,  adopted  by  the  l^gia- 
lature  of  Virginia  in  1785,  which  did  not  contain  the  word  Chris- 
tian or  Christianity  at  all,  but  left  every  one  free  to  believe  and 
worship,  or  to  disbelieve  and  refuse  to  worship,  as  he  pleased,  it  is 
said  to  have  given  him  great  satisfaction,  because  it  was  made  to 
''comprehend  within  the  mantle  of  its  protection,  the  Jew  and  the 
Gentile,  the  Christian  and  the  Mohammedan,  the  EUndoo  and  the 
infidel,  of  every  denomination."  Baird's  Beligion  in  Am.,  book  3, 
ch.  3.  He  evidently  understood  that  a  Christian  test  would  exclude 
the  infidel  just  as  much  as  it  would  the  Mohammedan  and  the 
Hindoo.  So  a  Protestant  test  would  exclude  all  not  Christians  on 
one  side,  and  Boman  Catholics,  who  were  Christians,  on  the  other 
side.  If  Protestantism  would  include  Mr.  Abbott  in  this  case,  it 
would  of  course  include  Thomas  Jefferson,  and,  by  the  Bame  rule, 
also  Thomas  Paine,  whom  Gov.  Plumer  of  New  Hampshire  called 
''that  outrageous  blasphemer,"  that  ^^ infamous  blasphemer," 
''that  miscreant  Paine,"  whose  ''Age  of  Beason"  Plumer  had  read 
"  with  unqualified  disapprobation  of  its  tone  and  temper,  its  coarse 
vulgarity,  and  its  unfair  appeals  to  the  passions  and  prejudices  of 
his  readers. "  life  of  Wul  Plumer,  242, 243.  But  if  Protestantism 
includes  all  but  Boman  Catholics,  then  Thomas  Paine,  in  writing 
his  ''Age  of  Beason,^  was  preaching  Protestanism  as  truly  as  White* 
fldd  or  Wesl^  or  Edwards  while  preaching  the  gospel  of  the  Mes- 
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liahy  the  Ohrist  of  God;  for  Thomas  Paine  and  all  other  atheUta, 
deistc,  theiats  and  infidels  of  every  stamp,  and  all  pagans,  were  no 
more  Boman  Oatholios  than  were  Whitefield,  Wesley  or  Edwards. 
Mr.  Abbott  denies  that  he  is  a  Ohristian,  and  so  did  Jefferson  and 
Paine,  and  that  was  honest  in  all  of  them,  and  was  the  simple 
tmth;  and  because  they  were  not  Ohristians,  they  were  not  and 
could  not  be  Protestants,  as  Mr.  Abbott  truly  declares.  Protestant- 
ism being  only  one  branch  of  Christianity.  Thomas  Paine  and  hii 
followers  were  neither  Ohristians  nor  Protestants;  neither  were  the 
Mohammedans,  Hindoos  and  infidels  of  Jefferson's  time;  neither 
are  the  theists,  the  free  religionists  and  infidels  of  the  present  day. 

It  seems  unnecessary  to  examine  much  further  the  provisions  in 
the  constitutions  of  the  other  States.  Virginia  and  New  York 
had  no  tests;  anybody  who  could  get  elected,  might,  so  far  as 
religious  opinions  or  professions  were  concerned,  hold  any  office. 
Some  of  the  States  had  simply  a  Christian  test,  as  Maryland,  and 
there  all  Christians,  whether  Catholic  or  Protestant,  were  eligible 
to  office.  In  others,  and  by  far  the  larger  number,  there  was  at 
first  a  Protestant  test,  which  only  admitted  one  of  the  great  divis- 
ions of  Christianity  to  the  exclusion  of  the  other  from  certain 
offices.  Under  neither  the  Christian  nor  the  Protestant  tost  could 
a  Jew  hold  any  office  in  this  country  or  in  Bngland  until  the  con- 
stitutions were  amended  here,  and  special  acts  of  parliament  passed 
in  their  favor  in  England.  9  Bancroft's  Hist  XT.  S.  275;  1  Black. 
Com.  375,  449;  4  id.  52,  57,  58,  59,  272. 

In  England  there  was  the  national  church  which  was  Protestant, 
and  besides  that  there  were  papists  and  Jews  and  Mohammedans 
and  infidels  and  Protestant  dissenters.  These  were  all  dissenters 
from  the  Church  of  England,  and  all  anti-Catholic,  and  if  the  term 
Prostestant  mclnded  all  who  were  not  Bomanists,  then  they  were 
all  Protestant  dissenters.  But  such  was  not  the  meaning  of  the 
word  Protestant  in  England  at  that  time,  or  at  any  time  since. 
Protestant  dissenters  included  only  such  Christian  sects  as  dis- 
sented from  the  church  of  England,  and  also  from  the  Boman 
church.  The  edicts  of  the  government  were  against  Jews,  pagans, 
Turks,  infidels,  papists  and  Protestant  dissenters,  showing  that  the 
term  Protestant  did  not  include  infidels,  any  more  than  it  did 
Turks  and  pagans. 

In  England,  formerly,  TTnitarians  were  not  recognized  as  a  sect 
«f  Christians,  because  their  faith  was  prohibited  bj  law.    They 
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were  then  classed  as  a  kind  of  infidels,  and  so  long  as  they  were 
not  reckoned  as  Christians,  they  could  not  properly  be  reckoned  as 
Protestants.  Drummond  t.  AHomey- General,  2  Eng.  Law  &  Bq. 
16,  was  a  case  decided  in  the  House  of  Lords  in  1849  or  1850, 
where  one  question  was,  whether  Unitarians  were  Protestant  dis- 
senters or  not  It  was  admitted  that  they  were  and  always  had 
hoeai  dissenters  from  the  church  of  England,  and  that  they  were 
not  and  nerer  had  been  Catholics.  But  it  was  expressly  held,  that 
while  they  were  not  recognized  as  Christians,  they  could  not  be 
Protestfuits;  that  to  be  Protestant  dissenters,  they  must  be  first 
Christian  dissenters;  and,  second,  that  they  must  not  only  be 
Christians,  but  anti-Catholic.  To  be  Protestant  dissenters,  they 
must  be  Christian  as  well  as  anti-Catholic  dissenters  from  the 
English  church.  This  case  covers  the  ground  from  1710  to  1850| 
and  shows  that  such  and  such  only  was  the  meaning  of  the  word 
Protestant  in  England  during  all  that  time. 

In  1835  the  State  of  North  Carolina  amended  her  constitution. 
Before  that  time,  she  had  a  Protestant  test  similar  to  that  in  our 
constitution,  under  which  none  but  Protestants  could  hold  certain 
offices  in  the  State.  The  people  wished  to  enlarge  this  test  so  as 
not  to  exclude  Roman  Catholics,  but  they  did  not  therefore  propose 
to  abolish  the  test  altogether,  so  as  to  allow  Jews,  or  pagans,  or 
infidels,  to  hold  these  offices;  so  they  substituted  the  term  Chris- 
tian instead  of  the  word  Protestant.  By  this  amendment  all 
dhristians  are  admitted  to  these  offices,  whether  papists  or 
Protestants,  whereas  under  the  old,  only  Protestants  could  thus 
be  admitted;  but  neither  admits,  nor  was  intended  to  admit,  any- 
body but  Christians. 

But  it  is  claimed  that  soon  after  the  formation  of  our  constitu- 
tion of  1783,  William  Plnmer  was  elected  representative  from  the 
town  of  Epping,  and  was  afterward  elected  as  senator  and  governor 
of  the  State,  all  which  positions  he  was  allowed  to  hold  without 
objection  on  account  of  his  religious  views,  while  it  is  claimed  that 
he  was  a  deist,  a  disbeliever  in  Christianity,  and  because  he  was 
allowed  to  hold  his  seat,  and  was  not  forcibly  ejected  because  of 
his  religious  belief,  or  want  of  religious  belief,  that  therefore  he 
must  have  been  a  Protestant  within  the  meaning  of  the  constitu- 
tion, and  therefore  that  the  term  Protestant  as  there  used  must 
^ve  been  intended  to  include  all  others  except  papists. 

It  would  seem  to  be  a  sufficient  answer  to  this  position  to  stated 
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what  everybody  knows,  that  many  Boman  Catholics  hare  been 
elected  as  members  of  the  house  of  lepresentatiTes  and  to  other 
offices  within  the  limit  of  this  test,  and  have  always  been  allowed 
to  hold  their  seats  without  objection.  Now  it  is  claimed  that  the 
Protestant  test  was  introdaoed  to  pierent  Boman  Catholics  from 
holding  these  offices,  and  we  hare  no  doubt  it  was  intended  to  pre- 
yent  them,  with  all  who  did  not  give  their  general  assent  to  the 
doctrines  of  Christianity,  from  holding  office;  that  is  what  we 
claim,  and  if  the  fact  that  many  Boman  Catholics  have  been 
allowed  to  hold  seats  in  our  legislature  without  objection  does  not 
prove  that  the  term  Protestant  in  the  constitution  does  not  mean 
anti-Catholic,  which  no  one  claims,  then  why  should  the  fact  that 
one  deist  was  allowed  to  hold  his  seat  there  be  held  to  prove  that 
the  same  term  in  the  same  instrument  does  not  mean  anti-deisticalf 
If  many  exceptions  on  one  side  are  admitted,  as  they  are  to  prove 
nothing  as  against  this  rule,  why  should  it  be  claimed  that  a  single 
exception  on  the  other  side  overthrows  the  rule  itself,  and  that  this 
single  exceptional  case  must  be  taken  to  establish  the  rule  in  ite 
favor  for  all  time? 

We  have  no  doubt  that  William  Plumer  himself  understood  the 
term  Protestant,  in  the  constitution,  to  mean  just  what  the 
majority  of  the  court  hold  that  it  means,  and  that  everybody  in  hit 
time  understood  it  in  the  same  way.  We  form  these  conclusiont 
from  an  examination  of  the  life  of  Gk>vemor  Plumer,  as  written  by 
his  son,  who  was  well  known  to  many  of  us  personally,  and  whose 
ample  means  of  knowledge  in  relation  to  the  facts  stated  cannot  be 
questioned. 

In  speaking  of  the  proposed  constitution  of  1779  (life  of  Wm. 
Plumer,  49),  the  author  mentions  the  fact  that  that  constitution 
made  the  '^  professing  the  Protestant  religion  "  a  necessary  qualifi- 
cation of  a  voter,  as  well  as  a  test  for  holding  office  in  the  State. 
This  religious  test  for  voting  was  then  first  introduced  in  that  con- 
stitution, and  was  not  included  in  any  of  the  subsequent  ones; 
and  the  reason  of  this  is  stated  in  the  life  of  Mr.  Plumer:  ''  It  ia 
worthy  of  remark  that  this  religious  test,  then  first  proposed,  waa 
nea:ly  contemporaneous  with  the  alliance  with  France,  which, 
however-beneficial  in  other  respects,  was  thought  by  many  likely  to 
favor  the  introduction  of  popery  among  us."  But,  as  we  have 
before  seen,  this  constitution  of  1779  was  not  adopted. 

*'  Another  convention  was  called  in  1781,  and  th^  constitution 
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proposed  by  it,  after  Tarioos  alterationB  and  amendments,  went 
flnidly  into  operation  in  1784.  *  *  *  It  was  proTided  that  no 
person  should  hold  the  oi&oe  of  goTemor,  conncillor,  senator,  dele- 
gate, *  *  *  unless  he  were  of  the  Protestant  religion.  It  was 
in  opposition  to  these  intolerant  restrictions,  and  in  defense  of 
Tuligions  liberty,''  that  Goyemor  Plnmer's  first  essay  was  written* 
*'  In  it  the  broad  principle  is  laid  down  that  all  men  are  equally 
entitled  to  the  protection  of  the  laws,  who  demean  themselyes 
peaceably  as  good  members  of  civil  society,  without  reference  to 
their  religious  opinions ;  and  that  any  man  should  be  eligible  to 
office  who  possesses  the  ability  necessary  to  the  discharge  of  ito 
duties.^'  ''This  communication,  which  went  the  full  length,  not  of 
toleration  merely,  but  of  religious  freedom,  as  now  understood  by 
its  most  liberal  adyocates,  was  far  in  adyance  of  the  times.'*  ''  The 
printer,'' my  father  writes,  "thinking  the  religion  of  the  country 
required  such  a  provision,  as  I  opposed,  refused  to  publish  what  I 
had  written  until  I  paid  him  three  dollars  for  it"  Life  of  William 
Plumer,  50..  51. 

Hie  adds,  "  The  articles  of  the  constitution  thus  opposed  were 
adopted  by  the  people,  and  still  remain  a  part  of  that  instrument. 
Such,  however,  was  the  justice  of  his  strictures,  and  such  the 
advance  of  public  sentiment  on  this  subject,  that  these  provisions 
soon  became  practically  obsolete.  Men  not  Protestants,  nor  even 
Christians,  have  been  repeatedly  chosen  to  oi&oers  which,  under 
these  provisions,  they  were  not  entitled  to  hold,  and  no  attempt 
was  ever  made  to  exclude  them  on  the  ground  of  their  religious 
disqualifications."    Id.  51. 

In  1785,  William  Plamer  was  elected  representative  to  the  legis- 
lature from  Epping,  and  was  frequently  re-elected  to  the  same  body 
between  the  years  1778  and  1801,  and  for  two  years  was  ite  speaker. 
He  was  a  member  of  the  constitutional  convention  of  1791,  which 
framed  our  present  constitution.  In  1810  and  1811,  he  was  a  mem- 
ber and  president  of  the  State  senate.  In  1812  he  was  elected 
governor,  and  again  re-elected  in  1816,  1817,  and  1818.  Id.  387, 
338.  On  his  first  election,  in  Mareh,  1785,  '^his  religious 
opinions  had  been  urged  against  him  in  the  canvass,  and  he  was 
told  that  his  seat  would  be  contested  on  the  ground  that  he  was 
not  of  the  Protestant  religion.  But  no  such  objection  was  mads 
to  him^  and  he  held  his  seat  during  the  three  sessions  the  legislature 
held  that  year."  Id.  59.    It  is  not  suggested  that  Mr.  Plumer  ever 
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oontended  or  okumed,  at  any  time  or  anywhere,  that  the  fact  that 
he  was  a  deist  (if  such  was  tiie  fact)  would  not  be  a  disquaiificatioii 
for  the  office,  nnder  the  provisions  of  the  constitution,  if  insisted 
on.  He  did  not  understand  that  he  could  be  a  deist  and  at  the 
same  time  be  **  of  the  Protestant  religion/'  within  the  meaning  of 
the  constitution.  He  admitted  that  a  knowledge  of  theology  and 
a  belief  of  the  truth  might  be  necessary  for  a  religious  teacher, 
but  not  for  the  ciyil  ruler  or  the  magistrate,  who  needed  much 
more  to  know  something  of  the  principles  of  government  and  of 
political  science  ;  and  that  the  error  in  the  constitutional  require- 
ment was,  that  it  required  a  religious  qualification  for  a  civil  office. 

He  did  not  understand  that  he,  as  a  deist,  or  that  any  deist, 
would  be  included  within  the  words  Protestant  or  Christian,  as 
used  in  the  constitution  ;  but  he  seems  frankly  to  admit  that  he  is 
neither  of  these.  There  is  no  doubt  that  his  son  had  special  refer- 
ence to  his  father,  where  he  says,  as  above,  that  men  not  Prot- 
estants or  even  Christians,  have  been  repeatedly  chosen  to  offices 
which,  under  the  provisions  of  the  constitution,  they  were  not 
entitled  to  hold.  But  why  not  entitled  to  hold  ?  Simply  because 
they  were  not  Protestants,  as  the  constitution  required  they  should 
be.  He  evidently  was  not  referring  to  Catholics,  because  they  were 
Christians,  though  not  Protestants ;  but  he  is  speaking  of  those 
who  were  "tot  Protestant,  nor  even  Christians,  We  cannot  doubt 
that  the  author  of  the  life  of  William  Plumer,  being  at  the  same 
time  his  favorite  son  and  most  intimate  friend,  understood  fully 
and  perfectly  his  father's  views  upon  these  subjects,  and  that  he 
has,  in  these  expressions,  fairly  and  truthfully  represented  them. 

But  let  us  see  whether  there  was  any  good  reason  why  there  was 
no  objection  made  to  Mr.  Plumer  in  1785,  even  though  he  was  con* 
stitutionally  disqualified  for  the  office  to  which  he  was  then  elected. 
When  about  twenty  years  of  age,  in  May,  1779,  after  some  weeks 
of  the  most  intense  religious  excitement,  he  became  a  convert  to 
the  doctrines  of  the  Calvinist  Baptists,  under  the  preaching  of  Dr. 
Samuel  Shepherd,  the  third  Baptist  preacher  ever  ordained  in  the 
State.  From  a  convert,  he  became  at  once  an  exhorter,  and  then 
a  preacher.  In  one  year  from  the  time  of  his  supposed  conversion 
he  started  on  a  preaching  tour  through  the  State,  in  which  he  spent 
Bomo  six  weeks,  and  he  continued  preaching  some  six  months  in 
alL  But  by  the  autumn  of  1780  a  thorough  reaction  had  begun  in 
all  his  religious  feelings  ;  from  unlimited  faith,   he  went  to  the 
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oppoiiite  extreme  of  almost  aniyersal  skepticiBm,  which  ended  in 
deism.  By  the  oommenoement  of  the  year  1781  he  was  a  confirmed 
skeptic,  and  for  a  short  time  seemed  disposed  to  adTocate  these 
new  opinions,  as  he  had  the  old,  before.  Bnt,  as  before,  he  soon 
tired  of  this  new  excitement,  and  conclnded  that  the  best  way  was 
to  let  eyeiy  man  look  after  his  own  religious  opinions  and  re^gioos 
faith;  a:id  that,  as  for  himself,  he  had  bettor  doTote  himself  to  his 
farm,  and  the  study  of  the  law,  and  the  practice  of  politics ;  and 
this  he  did. 

His  son  says  of  him, ''  The  strength  of  his  earnest  and  confiding 
faith  filled,  while  it  lasted,  all  his  thoughts,  and  directed  the  whole 
energy  pf  his  mind  to  the  inculcation  of  his  religious  opinions,  and 
with  them,  as  he  believed,  to  the  promotion  of  the  highest  happiness 
of  his  fellow  men.  But  this  confiding  faith,  and  more  than  mis- 
sionary zeal,  were  not  destined  long  to  continue.  A  new  train  of 
thought  and  feeling  had  now  arisen,  which  mastered  him  as  effect- 
ually as  his  former  mood,  with  results  more  lasting,  and,  in  some 
respects,  less  fortunate.  *  *  *  The  revulsion  of  thought  and 
feeling  was  as  far,  or  farther,  on  the  other  and  the  wrong  side  of  a 
just  balance  of  opinion  and  sentiment  Driven  into  the  extreme 
of  fanatical  belief,  under  the  excitement  of  fear  and  the  contagion 
of  example,  he  was  carried  by  a  natural  but  unfortunate  reaction 
into  the  opposite  extreme."  Id.  34 

"  In  the  first  ardor  of  his  change,  he  sought  for  a  time  to  make 
converts  to  his  new  opinions.  He  was,  as  Macintosh  says  of  him- 
self, 'probably  the  boldest  heretic  in  the  county.'  But  he  soon 
relinquished  the  vain  ambition  of  settling  the  opinions  of  others 
while  his  own  were  in  a  state  of  so  much  uncertainty.  His  feel- 
ings were  those  of  an  inquirer  in  doubt  as  to  truth,  and  anxious 
chiefiy  for  the  solution  of  that  doubt.  When  he  spoke  upon  the 
subject,  it  was  therefore  not  with  levity  or  sarcasm,  but  with 
tbe  respect  due  to  long-established  opinions,  and  in  the  tone  of  in- 
quiry rather  than  of  dogmatic  defiance  and  disbelief."    Id.  40. 

It  seems  as  though  at  first  an  open  and  pronounced  deist,  his 
ardor  soon  cooled  down,  and  he  came  into  the  condition  of  an 
inquirer  after  tnUh,  speaking  not  toith  levity  or  aarecLsm,  such  ai 
would  be  likely  to  offend  any  one,  but  he  showed  respect  for  long- 
established  opinionsy  and  his  tone  was  that  of  inquiry  and  not  of 
'iejiafwe  or  disbelief.  He  had  learned  to  conciliate  the  good  will 
and  good  opinion  of  those  about  him,  and  the  course  he  pursued 
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was  oaloiilated*to  make  him  friends  in  all  droles  and  denomina- 
tions, and  to  disann  and  oonciliate  those  who  had  otherwise  been 
enemies.  Again,  we  must  recollect  that  the  country  had  just  passed 
through  the  period  of  the  rsTolutionary  war,  and  thatyonng  Flnmer 
had  all  along  been  an  ardent  patriot  and  a  preacher  of  liberty  (life 
of  Plnmer,  44),  and  had  only  been  restrained  from  enlisting  in  the 
army  and  marching  to  Boston  at  the  battle  of  Banker  Hill  in  1776» 
then  only  in  his  seventeenth  year,  by  his  father's  direct  prohibition 
(id.  45.);  that  he  had  ever  been  ready  to  suffer  chains  and  impria- 
onment  as  a  martyr  to  the  cause  of  his  country,  if  such  should  be 
his  lot  (id.  44,  45);  and  that  in  these  views  he  agreed  with  or  led 
almost  the  entire  community  in  the  State  (id.  45).  Such  a  young 
man  could  not  fail  to  be  popular  among  his  associates;  and  though, 
in  1785,  when  he  was  about  twenty-six  years  of  age,  some  five  yean 
after  his  fiery  zeal  as  a  Baptist  had  bunied  and  cooled,  and  some 
four  years  after  his  like  fiery  zeal  as  a  deist  had  blazed  and  then 
gone  out,  and  some  three  years  after  he  had  assumed  the  tone  of 
inquiry  alone,  had  dropped  his  sarcasm  and  had  become  accustomed 
to  speak  of  the  religious  views  of  others  with  that  respect  due  to 
long-established  opinions;  though  at  that  time  there  were  some  who 
threatened  to  object  to  him  on  the  ground  of  religious  belief,  or 
want  of  religious  belief,  yet,  by  the  course  described  above,  he  had 
disarmed  nearly  all  opposition,  and  even  these  faint  threats  were 
never  carried  into  execution. 

Another  reason  why  no  objection  was  made  to  Mr*  Flumer  was 
that  no  political  parties  had  at  that  time  been  formed,  and  the  ran- 
cor and  bitterness  of  political  parties  were  then,  to  a  great  extent, 
unknown  in  this  State.  The  only  parties  then  known  in  the  State 
or  country  were  whigs  and  tories,  but  in  New  Hampshire  nearly  all 
were  whigs;  **  there  was  no  considerable  tory  party  here."  life  of 
Flumer,  45.  So,  that  while  young  Flumer  had  been  for  some  yean 
punning  a  course  calculated  to  conciliate  all  parties  in  religious 
matton,  he  belonged  to  a  political  party  which  embraced  Aearly  all 
the  citizens  of  the  State,  and  the  question  was  not  then  so  much 
upon  religious  subjects  as  upon  subjects  of  civil  government.  He 
had  been  a  true  friend  to  his  State  and  country  during  the  revolu- 
tionary war,  and  was  now  ready  to  aid  in  the  making  of  laws  in 
conformity  to  the  new  constitution  which  had  gone  into  operation 
the  year  before,  in  which  the  Protestant  cause  had  received  such 
encouragement  as  its  friends  thought  proper  and  desirable.    Under 
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iheae  circamfltanoeB,  it  ia  not  atrange  that  a  young  man  of  promise 
and  known  patriotism  should  be  snflered  to  hold  his  seat  in  a 
body  of  men  nearly  aU  of  whom  agreed  with  him  in  political  sen* 
timenty  so  far  as  any  political  sentiment  had  been  deyeloped  in  the 
Stbte. 

Bat  let  ns  look  a  little  farther  at  the  acts  of  Mr.  Plamer.  As  we 
hare  seen,  he  was  a  member  of  the  oonstitational  couTention  that 
aat  in  1791,  which  formed  the  constitation  of  1792,  which  is  still 
in  force.  There  is  bat  little  reported  in  the  joamal  of  proceedings 
of  that  convention,  and  that  little  has  not  been  pablished.  Bat  in 
the  life  of  Ooyemor  Plamer,  his  son  has  been  able,  as  he  says, 
partly  from  the  joamal  and  other  papers  of  the  conyentiony  and 
partly  from  his  father's  papers,  to  give  some  account  of  these  pro- 
ceedings, and  of  his  father's  connection  with  them.  ''On  the  sub- 
ject of  religion,  he  proposed,  instead  of  the  former  provisions,"  an 
article  considered  by  him  much  more  liberaL  ''  This  amendment," 
he  adds,  evidently  expressing  the  views  and  opinions  of  his  father 
as  well  as  his  own  upon  that  subject,  ''  was  wide  enough  to  em- 
brace the  Boman  Catholic  on  the  one  hand,  and  the  deist  on  the 
other."    Id.  116. 

That  would  be,  as  he  understood  it,  enlaiging  or  extending  the 
existing  Protestant  platform,  as  contained  in  the  constitution  of 
1783,  and  which  remains  unchanged  to  this  time,  by  putting  an 
addition  upon  each  side  of  it.  On  the  one  side  it  would  be 
extended  so  as  to  admit  the  papist,  so  that  it  might  embrace  all  the 
Christian  sects.  Catholic  and  Protestant;  and  upon  the  other  side, 
the  platform  was  to  be  enlarged  so  as  to  admit  the  deist,  the  dis- 
believer in  the  whole  system  of  Christianity,  and  the  advocates  of 
aU  other  systems  opposed  to  Christianity.  Gk>vemor  Humer  evi- 
dently understood  that  a  Protestant  platform  would  no  more  hold  a 
deist  than  it  would  a  Boman  Catholic;  that  to  hold  either  it  must 
be  enlarged  or  changed,  so  that  it  could  no  longer  be  a  Protestant 
platform,  fie  evidently  understood  that  deists  were  not  included 
in  the  meaning  of  the  word  Protestant  in  the  constitation^ 
any  more  than  papists  were.  But  this  amendment  was  defeated 
in  the  convention,  and  the  constitution  in  that  regard  remained 
unchanged. 

The  same  writer  adds:  ''A  motion  made  by  my  father  to  abolish 
the  religious  test  for  office-holders,  who  were  required  by  the  con- 
stitution to  be  'of  the  Protestant  religion,'  though  at  first  rejected, 
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was  filially  adopted  by  the  convention.  It  failed,  however,  with 
the  people,  receiving  a  majority  of  the  votes  in  its  favor,  but  not  the 
two-thirds  necessary  for  its  adoption.  This  test  stiU  forms  a  part 
of  the  oonstitntion.  The  convention  of  1850  twice  proposed,  almost 
nnanimoosly,  its  repeal;  bnt  the  people  refused,  by  veiy  large 
majorities,  to  make  the  proposed  alteration.''    Id.  117,  118. 

In  the  convention  of  1850,  Judge  Woodbury  made  a  speech  in 
favor  of  removing  the  test  in  the  constitution,  in  which  he  spoke 
of  it  as  having  been  inserted  in  the  constitution  of  1783  in  conse- 
quence of  some  fears  or  taunts  that,  after  the  French  alliance, 
tiiere  was  also  to  be  an  alliance  with  the  French  religion  —  the 
Oatholic.  He  only  speaks  of  it,  however,  as  the  traditionary  cause, 
and  thinks  the  tradition  may  have  come  to  him  from  Governor 
Plumer.    1  Woodbury's  Writings,  486. 

But  this  tradition  had  reference  to  the  provisions  of  the  proposed 
constitution  of  1779,  instead  of  that  of  1783,  as  has  been  already 
stated  in  the  quotation  from  Mr.  Plumer.  The  French  alliance 
was  formed  early  in  the  spring  of  1778;  Franklin  and  the  other 
oommissiqners  from  this  country  were  presented  to  the  king  of 
France,  March  20,  1778;  and  the  alliance  was  soon  completed,  so 
that  in  April  of  the  same  year  the  news  of  the  treaty  between 
France  and  the  United  States  had  spread  throughout  Europe,  and 
of  course  through  this  country.  9  Bancroft's  Hist  TJ.  S.  489,  497. 
And  in  the  summer  of  1778,  in  July,  a  French  fleet  appeared  on 
our  coast  to  aid  us  in  the  contest  with  Britain.  Whiton's  Hist 
N.  H.  140;  Belknap's  Hist.  N.  H.  376.  At  that  time  and  imme- 
diately after,  these  fears  of  French  Catholicism  prevailed,  as  Mr. 
Plumer  states;  and  this  is  evidentiy  the  only  tradition  of  that  kind 
that  e/er  came  to  the  ears  of  Judge  Woodbury  from  Gk)vemoi 
Plumer  or  anybody  else,  for  long  before  1783  everybody  had  learned, 
as  the  history  of  the  times  fully  proves,  that  the  fear  to  our  religion 
was  not  from  French  Catholicism,  but  from  French  infidelity. 
'^  The  only  real  danger  from  the  French  alliance  to  the  religion  of 
the  counky  was  not  from  the  primate  of  Rome,  but  from  the 
philosopher  of  Femey,  whose  disciples  in  the  French  army  were 
much  more  nivnerous  and  more  zealous  than  the  priests."  life  of 
Wm.  Plumer,  50.  We  are  also  assured,  upon  the  best  of  authority 
that  whatever  the  fears  may  have  been  in  1778  and  1779,  when  the 
French  alliance  was  first  formed,  its  real  effect  was  very  powerfu 
in  diminishing  the  prejudices  against  Catholicism  that  had  existed 
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before.  3  Hildieth's  Hist  of  U.  S.  385.  Henoe  we  see  that  these 
fears  may  have  indaoed  the  conyention  that  framed  the  proposed 
eonstitation  of  1779  to  insert  the  article  requiring  all  legal  Toters 
lo  be  Protestants,  bnt  before  1783  such  fears  were  all  dispelled, 
and  instead  of  fears  of  Catholics,  the  fear  of  French  infidelity  had 
taken  its  place,  which  was  the  great  thing  to  be  guarded  against; 
avid  especially  if  that  provision  in  the  constitution  of  1783  had 
crept  into  it  from  any  such  cause  as  fear  of  Catholicism,  it  would 
haye  been  omitted  in  the  constitution  of  1792,  when  that  cause 
and  all  similar  causes  had  ceased  to  operate:  but  this  was  not  the 
case.  In  fact,  it  is  by  no  means  certain  that  had  QoYemor  Plumer, 
in  the  conyention  of  1791,  proposed  to  substitute  a  Christian  test 
for  the  Protestant,  intead  of  abolishing  all  tests,  he  might  haye 
obtained,  not  only  the  assent  of  the  conyention,  but  the  two-thirds 
▼ote  from  the  people,  which  was  necessary  to  adopt  it.  For  there 
is  no  doubt  that  at  that  time,  as  well  as  in  1783,  the  people  of  this 
State  had  much  greater  fears  of  infidelity  than  of  popery.  The 
people  would  probably  have  been  more  unwilling  to  haye  consented 
to  the  proposed  enlargement  of  the  Protestant  platform  on  the 
side  of  deism  than  on  the  side  of  Romanism. 

A  short  extract  from  an  article  that  was  printed  in  the  N.  H, 
Oazette  of  April  20,  1786,  in  relation  to  Major-Oeneral  SuUiyan, 
will,  perhaps,  as  well  as  any  thing,  indicate  the  true  State  of  feel- 
mg  in  this  State  at  that  time.  The  article  is  signed  "  A  friend  to 
justice.''  Gonend  Sulliyan  had  been  accused,  it  seems,  of  being 
one  of  a  party  of  three,  who  had,  at  a  Mr.  Brewster's,  at  Ports- 
mouth, treated  with  contempt  and  ridicule  the  Christian  religion 
and  the  sacred  Scriptures.  In  justification  of  Oeneral  SuUiyan, 
the  writer  says,  ^^  To  suppose  him  to  be  one  of  those  who  joined  in 
reviling  the  sacred  writings  is  most  unjust  and  ungenerous.  It  is 
a  fact,  well  known  to  all  who  have  the  pleasure  of  an  acquaintance 
with  that  gentleman,  that  he  has  ever  been  a  zealous  and  able 
advocate  in  favor  of  the  divinity  of  the  Scriptures,  and  particularly 
of  the  truth  of  the  Christian  system.  It  is  well  known  to  a  num- 
ber of  worthy  officers  who  served  under  him,  that,  while  the  army 
which  he  commanded  in  1779  lay  at  Wyoming,  he  wrote  a  most 
learned  and  ingenious  treatise  against  the  deists,  which  was  highly 
applauded  by  all  the  chaplains  in  that  army,  among  whom  was  the 
Rev.  Dr.  Evans,  then  chaplain  to  the  New  Hampshire  troops.  And 
'tTen  those  who  professed  to  be  deists  acknowledged  that  it  con- 

VoL.  XVL  — 28 


178  ^^^  HAMPSHIBE, 

ij  I ,  II        ---  —  -      --  —  -  — 

Udned  the  most  powerful  and  oonolusiye  arguments  in  favor  ot 
dinne  revelation  and  the  system  of  Ohrittianity  they  had  erer  seen* 
This  piece,  though  many  copies  of  it  were  given  out,  he  wo^ld  not 
oonsent  to  have  published,  lest  it  should  be  said  he  was  acting  out 
of  his  sphere.  I  remember  sometime  the  last  fall  to  have  heard  a 
number  of  persons,  among  whom  was  Mr.  James  McQregore,  son 
of  the  late  Bey.  Mr.  McGregore,  say  that,  in  a  dispute  with  some 
gentlemen  who  professed  deism,  he  argued  with  such  clearness  of 
reason  upon  the  Scriptures  as  at  once  silenced  his  adyersaries, 
*  *  *  and  I  heard  the  Hon.  Judge  Galfe  since  obserye,  that  he 
(Sulliyan)  was  the  most  powerful  antagonist,  and  used  the  most 
oonyincing  arguments  against  the  deists,  he  eyer  heard.  How 
malicious  then  and  cruel  must  it  be  for  persons  to  whisper  that  he 
was  one  of  the  impious  club  who  so  daringly  blasphemed  the  sacred 
Scriptures  and  the  Bedeemer  of  mankind.*'  The  writer  then 
states  that  the  above  facts  in  relation  to  General  Sulliyan  are  within 
his  own  knowledge,  and  that  they  are  stated  so  as  to  open  the  door 
h>  inquiry,  so  that  any  person  may  satisfy  himself  of  their  truth. 

It  would  seem  that  there  would  be  no  great  difficulty  in  ascer- 
taining the  truth  of  the  above  statements,  since  the.  individuals 
mentioned  were  all  well  known  in  that  portion  of  the  State  at  that 
fcime.  But  it  is  evident  that  at  that  time,  if  any  false  slanders 
were  to  be  whispered  against  any  one,  designed  to  his  injury,  it 
would  be  that  he  was  a  deist,  and  not  that  he  was  a  Oatholic,  so 
much  stronger  was  the  prejudice  against  the  former  than  the  latter. 
It  also  tends  to  show  that  the  religious  discussions  in  the  army,  in 
1779  and  after,  were  not  upon  the  subject  of  the  papacy,  but  upon 
French  infidelity.  General  SuUivan  was  vindicated  against  all 
such  false  charges,  or  whieperings,  by  being  elected  president  of 
the  State  in  1786,  and  also  in  1787,  and  again  in  1789.  Whiton's 
Hist.  N.  H.  155,  160;  Jenks'  N.  H.  PoHtical  Manual  for  1868, 
84,  35.  General  Sullivan  was  also  chosen  president  of  the  New 
Hampshire  convention  which  ratified  the  Federal  constitution  in 
1788,  and  Hon.  John  Oalfe  (the  Judge  Oalfe  mentioned  in  the 
above  article)  was  chosen  its  secretary,  and  he  was  also  secretary  of 
the  State  constitutional  convention  of  1791.  Whiton's  Hist.  X 
H.  158,  163,  164. 

It  is  evident,  we  think,  that  the  Protestant  test  was  not  miro- 
Quced  into  the  constitution  of  New  Hampshire  on  aooountof  an^ 
particular  fear  of  the  Oatholics,  for  there  was  no  occasion  to  fear 
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Uiem  at  that  time,  or  probably  at  any  time  since  then^  in  thia 
State  ;  bnt,  more  particularly  at  that  time^  they  were  not  numer- 
ous enough  to  cause  any  alarm*  For  two  hundred  years  after  New 
Ilampshire  was  settled,  from  1623  to  1823,  there  were  no  Oatholioa 
in  the  State,  or  next  to  none.  For  forty  years  after  the  constitu- 
tion of  1783  was  adopted,  there  was  no  church  or  society  of  Catho- 
lics in  the  State,  so  far  as  we  have  been  able  to  learn ;  for  in  1822, 
'^for  the  first  time,  an  attempt  was  made  to  introduce  into  New 
Hampshire  the  principles  of  the  Boman  Catholic  church.  The 
BcT.  Dr.  Barber,  who  had  passed  some  time  at  Bome,  was  ordained 
at  the  Catholic  chapel,  in  Boston,  as  a  Catholic  missionary  to  this 
State  ; ''  and  between  that  time  and  1833  he  had  succeeded  in  col- 
lecting ^^  a  small  society  at  Claremont,"  and  ^'  another  *  •  * 
at  Dover."    Whiton's  Hist  of  N.  H.  193. 

The  only  man  we  find  of  any  account,  who  ever  had  or  pretended 
to  haye  any  suspicions  of  danger  from  the  Bomanists  in  those  daysi 
was  Edward  Groye,  of  Hampton,  who,  in  1683,  excited  a  rebellion 
against  the  goyemment  of  Edward  Cranfield,  and,  among  many 
other  things  equally  absurd,  he  charged  upon  the  governor  a  design 
to ''bring  popery  in  amongst  them."  But  upon  being  arrested, 
he  was  indicted  and  tried'  for  high  treason  before  Bichard  Waldron 
and  others  as  judges,  was  convicted  and  sentenced  to  death,  but 
was  finally  sent  to  England  and  imprisoned  in  the  tower  of  London. 
Belknap  says  :  ''  Qove,  in  his  petitions  to  the  king,  pleaded  '  a 
distemper  of  mind  '  as  the  cause  of  his  actions  for  which  he  was 
prosecuted.  He  also  speaks  in  some  of  his  private  letters  of  a 
drinking  match  at  his  house,  and  that  he  had  not  slept  for  twelve 
days  and  nights  about  that  time.  •  When  these  things  are  consid- 
ered, it  is  not  hard  to  account  for  his  conduct.  From  a  letter 
which  he  wtorte  to  the  court  while  in  prison  [at  Portsmouth,  and 
before  trial],  one  would  suppose  him  to  have  been  disordered  in 
his  mind."  Belknap's  Hist.  N.  H.  99,  100,  and  note  ;  Appendix  to 
same.  No.  33,  p.  465 ;  8  N.  H.  Hist  Coll.  168,  171.  Probably  no 
man,  who  was  not  either  insane,  or  drunk,  or  both,  as  Oove  seems 
to  have  been,  ever  had  any  great  fears  of  the  Bomanists  in  New 
Hampshire,  until  1778,  when  some  fears  arose  from  the  French 
alliance,  which  fears  had  their  effect,  as  we  have  seen,  upon  the 
convention,  which  framed  the  proposed  constitution  of  1779.  But 
these  fears  were  soon  dissipated,  and  the  real  cause  of  fear  was 
floon  discovered  to  be  in  the  opposite  direction,  as   Mr.  Plumer 
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lajBy  from  Frenoh  infidelity ;  and  thiB  was  well  understood  when 
the  constitution  of  1783  was  fonned^  and  continued  so  until  1792, 
when  our  present  constitution  was  adopted.  Thus  we  see  that  in 
1779,  when  there  were  vague  fears  of  Bomanism,  the  Protestant 
tests  were  retained  because  Protestantism  was  known,  on  the  one 
handy  to  be  anti-Oatholic ;  and  when  there  were  real  and  well- 
grounded  fears  of  French  infidelity  in  1783  and  afterward,  the 
same  Protestant  test  was  stiU  preserred  unchanged,  because  Prot- 
estantism, upon  the  other  hand,  was  equally  well  known  and 
understood  to  be  anti-infidel,  being  first  Christian,  and  then  anti- 
Oatholic.  Prior  to  the  formation  of  the  constitution  of  1783,  there 
had  been  far  more  fear  of  a  hierarchy  of  some  other  kind  than 
there  was  of  the  Catholics,  and  at  the  time  of  its  formation  there 
was  far  more  fear  of  French  infidelity  than  of  all  the  rest. 

When  the  constitution  of  the  United  States  was  adopted  in  1788, 
no  religious  test  was  incorporated  into  it,  and  the  first  amendment 
that  was  adopted  was,  that  congress  shall  make  no  law  respecting 
an  establishment  of  religion,  or  prohibiting  the  free  exercise  thereof. 
2  Curtis'  Hist,  of  Const  629 ;  1  Story  on  Const.,  §  278 ;  2  Story 
on  Const.,  §§  1870,  1871.  *'Thus,"  says  Judge  Story,  "the  whole 
power  over  the  subject  of  religion  is  left  exclusively  to  the  State 
governments,  to  be  acted  upon  according  to  their  own  sense  of 
justice  and  the  State  constitutions ;  and  the  Catholic  and  the 
Protestant,  the  Calvinist  and  the  Arminian,  the  Jew  and  the  infidel, 
may  sit  down  at  the  common  table  of  the  national  councils  without 
any  inquisition  into  their  faith  or  modes  of  worship.''  2  Kent's 
Com.  35-37 ;  Bawle  on  Const,  ch.  10  ;  2  Story  on  Const,  §  1879, 

"  The  real  object  of  the  amendment  was,"  says  Judge  Story, 
"  not  to  countenance,  much  less  to  advance,  Mohammedanism  or 
Judaism  or  infidelity  by  prostrating  Christianity,  but  to  exclude 
all  rivalry  among  Christian  sects,  and  to  prevent  any  national 
ecclesiastical  establishment  which  should  give  to  a  hierarchy  the 
exclusive  patronage  of  the  national  government.  It  thus  cut  off 
the  means  of  religious  persecution  (the  vice  and  post  of  former 
ages),  and  of  the  subversion  of  the  rights  of  conscience  in 
matters  of  religion,  which  had  been  trampled  upon  almost  from 
the  days  of  the  apostles  to  the  present  age."  And  again  he  sajb, 
"  Probably  at  the  time  of  the  adoption  of  the  constitation,  and  of 
the  amendment  to  it  now  under  consideration,  the  general  if  not 
the  universal  sentiment  in  America  w<as,  that  Christianity  ought 
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to  leoeiTe  encooiagement  from  the  State,  so  far  as  was  not  incom* 
patible  with  the  private  rights  of  conscience  and  the  freedom  of 
leligions  worship.  An  attempt  to  leyel  all  religions,  and  to  make 
it  a  matter  of  State  policy  to  hold  all  in  utter  indifference,  wonld 
have  created  universal  disapprobation,  if  not  universal  indigna- 
tion,**    2  Story  on  Const,  §§  1874,1877. 

We  think  it  will  be  evident  to  any  one  who  will  read  Judge 
Story's  Commentaries  on  the  Constitution,  from  §  1870  to  §  1880, 
that  he  understood  the  term  **  Christian, '^  as  used  in  the  State 
oonstitution,  and  at  the  time  of  their  adoption,  to  mean  simply 
those  who  believed  in  or  assented  to  the  truth  of  the  religion  of 
Jesus  Christ,  as  taught  in  the  New  Testament ;  that  he  understood 
the  terms  '^  Catholic  and  Protestant "  as  designating  the  two  great 
subdivisions  of  Christianity,  and  that  a  man  could  no  more  be  a 
Protestant  unless  he  assented  to  the  truths  of  the  Christian  system 
than  he  could  be  a  Roman  Catholic  without  such  assent.  Montes- 
quieu says:  '^When  the  Christian  religion,  two  centuries  ago, 
became  unhappily  divided  into  Catholic  and  Protestant,  the  people 
of  the  north  embraced  the  Protestant,  and  those  of  the  south  still 
adhered  to  the  Catholic."  Montesq.  Spirit  of  Laws,  book  24, 
eh.  5. 

The  framers  of  the  constitution  have  stated  plainly  and  fully 
the  reasons  for  placing  that  test  in  the  constitution;  they  have  not 
left  these  reasons  to  be  ascertained  by  conjecture,  or  to  be  supplied 
by  the  imaginations  of  their  descendants;  and  not  only  the  framers 
of  the  constitution,  but  all  the  people  of  the  State,  in  adopting 
the  constitution,  have  adopted  the  reasons  for  this  Protestant  test, 
which  are  stated  at  length  in  the  constitution.  Judge  Story  says 
that  at  that  time  '^  the  general  if  not  the  universal  sentiment  in 
America  was,  that  Christianity  ought  to  receive  encouragement 
from  the  State."  And  most  of  the  States,  among  which  was  New 
Hampshire,  considering  Potestantism  to  be  the  best  form  of  Chris- 
tianity—  considering  Protestantism  to  be,  in  the  language  of  the 
constitution,  *^  evangelical  "  Christianity,  they  chose  that  form  of 
the  Christian  religion  instead  of  Christianity  generally,  which 
would  have  included  both  the  Protestant  and  Catholic  forms. 
Buch  was  evidently  the  nearly  universal  sentiment  in  New  Hamp- 
tbiie  when  the  constitution  of  1783  was  adopted.  The  printer  of 
:lie  N.  U.  Gazette  only  echoed  the  general  public  se  itiment,  when 
le  refused  to  print  Mr.  Plumcr's  first  essay  without  pay  because  he 
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thoaght  ''the  religion  of  the  coontiy  required  such  a  proyis'on'' 
BB  the  religious  test;  and  the  same  was  true  in  1791,  when  Mr. 
Flumer  proposed  his  amendment,  which  was  designed,  not  to  help 
the  papists  merely,  by  striking  out  the  word  Brotestant  and  insert- 
ing the  word  Christian  as  they  did  in  North  Carolina^  but  by  strik* 
ing  out  the  word  Protestant  and  not  substituting  any  thing  in  its 
stcAd,  so  as  thereby  to  admit  deists  and  other  anti-Ohristians,  as 
well  as  papists.  But  the  people  were  by  no  means  ready  to  give 
up  the  idea  that  what  they  belieyed  to  be  the  true  ''evangelical  ^ 
idigion,  Protestant  Christianity,  should  reoeiye  encouragement 
from  the  State. 

There  is  no  doubt  that  the  language  of  the  oonstitution  is  to  be 
understood  in  the  sense  in  which  it  was  used  at  the  time  when  it 
was  adopted.  Opinion  of  Justices,  41  N.  H.  551;  id.  44;  id.  635; 
Cooley's  Const  Lim.  66.  And  in  interpreting  clauses,  wheflier  of 
constitutions  or  of  statutes,  we  must  presume  that  words  have 
been  employed  in  their  natural  and  ordinary  meaning.  Cooky's 
Const.  Lim.  58;  1  Story  on  Const.,  §  453.  In  written  constitutions, 
^'the  people  will  be  presumed  to  have  expressed  themselves  in  care- 
ful and  measured  terms,  corresponding  with  the  immense  import- 
ance of  the  powers  delegated."  Cooky's  Const  lim.  58,  79. 
^*  The  framers  of  the  constitution,"  says  Mabshall,  C.  J.,  '*  and 
the  people  who  adopted  it,  must  be  understood  to  have  employed 
words  in  their  natural  sense,  and  to  have  understood  what  they 
meant"     Qibbens  v.  Ogden,  9  Wheat  188. 

And  Mr.  Cooley,  speaking  of  the  provisions  in  the  State  consti 
tutions  on  the  subject  of  religious  liberty,  marks  their  wide  differ- 
ences— ''some  of  them  being  confined  to  declarations  and  prohibi- 
tions designed  to  secure  the  most  perfect  equality  before  the  law  of 
all  shades  of  religious  belief;  while  some  exhibit  a  jealousy  of 
ecclesiastical  authority  by  making  the  persons  who  exercise  the 
functions  of  a  clergyman,  priest  or  teacher  of  any  religious  persua- 
sion, society  or  sect,  ineligible  to  civil  office;  and  still  others  show 
some  traces  of  the  old  notion,  that  truth  and  a  sense  of  duty  are 
inconsistent  with  skepticism  in  religion."  Cooky's  Const  lim. 
468.  He  cites  as  instances  where  this  ^'  old  notion  "  prevailed,  the 
constitutions  of  Pennsylvania,  North  Carolina,  Mississippi,  etc, 
and  might  have  cited  Massachusetts  and  New  Hampshire.  B.ack* 
stone  notices  this  ''  old  notion,"  when  he  says  that  ^'  all  moral  evi* 
dence,  therefore,  all  confideDce    in    human    veracity,  must  be 
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weakened  by  apostasy  and  OTorihiown  by  total  infidelity.  4  Blaok 
Com.  44. 

It  seems  that  this  *^  old  notion ''  was  yery  prevaleDt  in  New  Hamp- 
shire and  Massachusetts,  and  the  other  New  England  States, 
namely:  '*  that  truth  and  a  sense  of  duty  were  inconsistent  with 
skepticism  in  religion/'  and,  therefore,  they  required  that  their 
ciyil  officers,  at  least  in  New  Hampshire,  should  be  of  the  Protest- 
ant religion,  not  so  much  that  it  was  anti-Roman  Catholic,  as 
because  it  was  Christian,  and  that  particular  form  of  Christianity 
that  they  belieyed  to  be  true,  pure  and  evangelical. 

Another  principle  of  construction  should  be  here  stated.  In 
ascertaining  the  meaning  of  any  provision  of  a  constitution  or  law, 
the  general  object  of  it,  and  the  danger  which  was  apprehended, 
and  against  which  the  constitutional  or  legal  provision  is  intended 
as  a  guard  or  barrier  are  to  be  considered.  Cooley's  Const.  Lim. 
66;  Concord  Railroad  v.  Oreeley,  17  N.  H.  63  ;  Moore  v.  Taylor,  44 
id.  374-5;  UnderhiU  v.  Manchester,  id.  220-1,  and  cases  cited;  Bar- 
ker V.  Warren,  46  id.  124;  Dartmouth  College  v.  Woodward^  4  Wheat. 
628-9. 

It  is  evident  that  the  evil  to  be  guarded  against  in  the  minds  of 
the  framers  of  the  constitution  was  not  Romanism,  else  they  would 
have  said  so  plainly.  There  was  no  cause  to  fear  that  at  that  time. 
But  what  they  then  feared  was  immorality  and  impiety,  and  for  the 
reason  that  these  would  destroy  the  security  of  government  by  de- 
stroying in  the  hearts  of  men,  in  the  hearts  of  the  subjects  of  that 
government,  the  obligations  to  due  subjection.  Here  is  the  ^'old 
notion  "  plainly  visible,  as  stated  by  Blackstone,  that  ''  all  confi- 
dence in  human  veracity  must  be  weakened  by  apostasy,  and  over- 
thrown by  total  infidelity;  *'  or,  as  stated  by  Cooley,  namely,  that 
'^tamth  and  a  sense  of  duty  were  inconsistent  with  skepticism  in 
religion/'  In  other  words,  that  a  person  who  did  not  believe  iB 
the  Christian  religion  —  a  skeptic,  an  infidel  —  could  have  no 
proper  regard  for  truth,  no  proper  views  of  the  sacred  obligations 
imposed  by  an  oath,  no  proper  sense  of  duty,  or  of  obligation  to 
the  civil  government,  any  more  than  he  would  be  likely  to  have  of 
his  duty  and  obligations  to  GK)d,  in  whom  he  did  not  believe;  and 
henoe,  in  their  view,  the  necessity  of  encouraging  the  Christian  re- 
ligion, and  requiring  that  all  their  important  and  most  responsible 
officers  of  State  should  be  of  the  Christian  religion,  as  in  Massa- 
chusetts, >r  of  the  Protestant  religion,  as  in  New  Hampshire,  and 
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for  the  leaaon,  as  stated  in  the  New  Hampflhiie  oonstitation, 
that  Protestantism  was,  in  their  yiew,  OTangelical  Ohristianitj. 

The  danger  to  be  avoided  or  guarded  against,  then,  is  imntaraliiff 
and  impiety ;  the  objects  to  be  secured  are  '*  moraliiy  and  pidjfy 
rightly  groonded  on  cTangelical  principles"  (Art  VI,  Bill  of 
Eights);  that  is,  a  mondiiy  and  piety  grounded  upon  the  princi- 
ples of  the  gospel  of  Christ.  They  belieyed  that  such  morality  and 
such  piety  would  ^give  the  best  and  greatest  security  to  goTemmenty'* 
and  would  lay  in  the  hearts  of  men  the  strongest  obligations  to  due 
subjection; "  and  as  the  knowledge  of  these  (that  is,  morality  and 
piety,  rightly  grounded  on  OTangelical  principles)  is  most  likely  to 
be  propagated  through  a  society  by  the  institution  of  the  public 
worship  of  the  Deity,  and  of  public  instruction  in  morality  and 
religion,"  therefore,  the  legislature  is  empowered  to  authorize  towns 
and  religious  societies  to  support  pubHc  Protestant  teachers  of 
piety,  religion  and  morality. 

Here  is,  first,  a  plain  statement  of  the  objects  desired  to  be  gained; 
flscond,  the  reasons  stated  why  those  objects  are  desirable;  and, 
third,  the  way  and  manner  in  which  these  objects  are  likely  to  be 
attained;  and  then  follows  the  provision  that  such  means  may  be 
proyided  for,  under  this  constitution,  as  will  be  most  likely  to 
secure  the  desired  object,  to  accomplish  the  end  in  view.  For  the 
reasons  therein  stated  they  desired  to  secure  a  system  of  morality 
and  piety  for  the  people  of  this  State;  but  that  was  not  all.  They 
wished  for  a  system  of  morality  and  piety  *'  rightly  grounded  upon 
eyangelical  principles,"  upon  the  principles  of  the  gospel  of  Jesus 
Christ,  which  must  be  Christian;  and  to  secure  that  result,  as  the 
means  most  likely  to  accomplish  that  object  and  best  adapted  to 
that  end,  the  support  of  Protestant  teachers  of  piety,  religion  and 
morality  was  authorized,  and  the  Protestant  tests  were  introduced 
in  regard  to  office-holders.  The  reason  why  the  framers  of  our 
constitution,  and  the  people  who  adopted  it,  preferred  Protestant- 
ism as  the  f  ayored  religion  of  the  State,  was,  that  they  beliered  it 
to  be  not  only  Christian,  but  that  it  was  most  purely  and  intensely 
and  exclusively  Christian,  the  most  evangelical  of  all  the  known 
subdiyisions  and  forms  of  Christianity.  They  chose  Protestantism, 
not  BO  much  because  it  was  anti-Boman  Catholic,  as  because  they 
belieyed  it  to  be  true  in  itself,  founded  upon  the  gospel  of  Christ 
alone,  evangelical,  a  pure  Christianity,  stripped,  as  they  supposed, 
r>f  all  the  traditions  of  men  and  of  eyery  liuman  deyice  and  inyen- 
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tioBy  founded  alone  upon  the  Bible  as  the  word  Qt  Ood;  and  becaoM 
ihey  belieyed  Brotestantifim  to  be  that  system  of  morality  and  pieiy 
founded  upon  erangelical  principles,  which  gave  the  best  and 
gieatMt  security  to  goyemment,  and  laid  in  the  hearts  of  men  the 
ffcrongOBt  obligations  to  due  subjection.  This  was  what  they 
wanted,  and  all  they  wanted,  and  these  were  the  reasons  why  they 
wanted  it,  and  this  was  the  way  in  which  they  proposed  to  secure 
it,  all  fully  and  plainly  stated  in  this  article  in  the  bill  of  rights. 
Not  a  word  about  Catiiolics  or  Bomanism. 

And  here  another  principle  of  construction  comes  in  with  author- 
itative  force,  which  would  seem  condusiye  on  this  subject,  yiz., 
''  When  we  once  know  the  reason  which  alone  determined  the  will 
of  the  law-makers,  we  ought  to  interpret  and  apply  the  words  used 
in  a  manner  suitable  and  consonant  to  that  reason,  and  as  will  be 
best  calculated  to  effectuate  the  intent.  Great  caution  should 
always  be  obseryed  in  the  application  of  this  rule  to  particular  giyen 
cases;  that  is,  we  ought  always  to  be  certain  that  we  do  know  and 
haye  actually  ascertained  the  true  and  only  reason  which  induced 
the  act.  It  is  neyer  allowable  to  indulge  in  yague  and  uncertam 
conjectures,  or  in  supposed  reasons  and  yiews  of  the  framers  of  an 
act,  where  there  are  none  known  with  any  degree  of  certainty.'' 
Gooley's  Gonst.  lim.  65;  Smith  on  Stat,  and  Const  Construction, 

In  the  case  before  us  we  know  the  reason  why  the  framers  of  the 
constitution  made  proyision  for  Protestant  teachers  of  religion,  and 
why  they  prescribed  the  Protestant  test  for  office-holders,  because 
they  themselyes  haye  informed  us  fully  on  that  subject.  There  is 
no  room  for  doubt  or  for  cayil.  It  was  not  solely  because  Protest- 
ism  was  anti-Catholic.  If  that  had  been  the  reason,  it  would  haye 
been  fully  and  plainly  stated.  But  it  was  that  they  might  secure 
to  the  State  and  its  inhabitants  '^  morality  and  piety,  founded  upon 
eyangelical  principles, '^  the  principles  of  the  gospel  of  Jesus  Christ, 
the  principles  of  true  Christianity.  This  was  what  they  sought,  as 
they  haye  fully  and  plainly  stated,  and  also  giyen  us  fully  the  rea* 
sons  why  they  desired  it,  and  the  manner  in  which  they  expected 
and  intended  to  secure  it. 

There  is  no  occasion  here  for  the  great  caution  spoken  of  in  the 
rule,  for  that  is  to  be  exercised  only  when  the  reasons  are  not  known. 
And  if  it  is  neyer  allowable  to  indulge  in  yague  and  uncertain  con* 
jectuTe,  or  in  supposed  reasons  and  yiews  of  the  framers  of  an  act| 
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inkafi  there  are  none  known  wiih  any  degree  of  certainty ^  what  ought 
to  be  said  of  the  impropriety  of  iadolgiiig  in  vagae  conjeotnre,  and 
in  supposmg  reaaonfl  to  exist  which  are  not  only  not  the  ones  girea 
by  the  framers  of  the  act  themsdyesy  but  which  are  directly  in  con- 
flict with  those  that  are  giTcnP  What  shall  be  said  of  the  injnstioa 
of  an  ntter  perTendon  of  all  rules  of  construction,  when  we  aie 
called  upon  to  ignore  all  the  reasons  which  the  framers  of  the  con- 
stitution haye  giyen  as  the  grounds  of  their  action,  and  to  substi- 
fcute  other  supposed  and  conjectural  reasons,  which  the  framers  did 
not  giye  or  in  any  way  allude  to,  and  which  are  utterly  inconsistent 
with  those  that  are  giyen?  This  can  neyer  be  allowed  until  we 
are  prepared  to  conyict  the  framers  of  the  constitution,  and  the 
people  who  adopted  it,  either  of  not  knowing  the  reasons  upon 
which  they  did  act,  or  of  not  haying  sufficient  intelligence  to  state 
them  fairly,  or  of  haying  intentionally  stated  them  falsely. 

The  remarks  of  Bbonson,  J.,  in  The  People  y.  Purdy,  2  Hill,  36, 
87,  are  in  point  here.  He  says:  ^'  In  this  way  a  solemn  instrument 
—  for  so  I  think  the  constitution  should  be  considered  —  is  made 
to  mean  one  thing  by  one  man,  and  something  else  by  another, 
until  in  the  end  it  is  in  danger  of  being  rendered  a  mere  dead  let- 
ter, and  that,  too,  where  the  language  is  so  plain  and  explicit  that 
it  is  impossible  to  make  it  mean  more  than  one  thing,  unless  we 
first  lose  sight  of  the  instrument  itself,  and  allow  ourselyes  to  run 
at  large  in  the  boundless  field  of  speculation.  For  one,  I  dare  not 
yenture  upon  such  a  course.  Written  constitutions  of  goyemment 
will  soon  come  to  be  regarded  as  of  little  yalue  if  their  injunctions 
may  be  thus  lightly  oyerlooked,  and  the  experiment  of  setting 
a  boundary  to  power  will  proye  a  failure.  We  are  not  at  liberty  to 
presume  that  the  framers  of  the  constitution,  or  the  people  who 
adopted  it,  did  not  understand  the  force  of  language.  *  *  * 
We  haye  here  not  only  the  unequiyocal  language  of  the  constitu- 
tion itself,  but  the  declared  will  of  the  framers  of  that  instrument 
in  another  form,  *  *  *  and  this  fundamental  law  has  not  yet 
been  repealed,  unless  it  has  been  brought  about  without  the  con- 
sent of  the  people  who  adopted  it.  I  will  not  inquire  whether  the 
proyision  be  a  good  one  or  a  bad  one;  whateyer  may  be  my  yiewa 
on  that  subject,  I  am  not  at  liberty  to  set  up  my  opinion  against 
the  declared  will  of  the  people,  as  manifested  in  the  supreme  law 
of  the  land.'' 

To  whateyer  source  we  look  for  authority,  as  to  the  meaning  of 
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the  word  "Protestant ''  in  cor  State  constitntionB,  we  find  but  one 
response.  All  the  authorities  teach  ns  that  it  means^  first.  Chris- 
tian, and  second,  anti-Catholic;  that  no  man  can  be  a  Brotestant 
unless  he  first  assents  to  the  tmth  of  Christianity ;  that  Christianity 
has  become  divided  into  two  great  sabdivisions  in  western  Enrope 
and  America — the  Catholic  and  the  Protestant;  that  a  man  can 
be  neither  a  Catholic  nor  a  Protestant,  unless  he  is  first  a  Chris- 
tian; that  the  term  Boman  Catholic  means,  first,  a  Christian,  and 
second,  a  papist;  while  the  term  Protestant  means,  first,  a  Chris- 
tian, and  second,  an  anti-papist;  that  no  man,  unless  he  assents  to 
the  tmth  of  the  Christian  religion,  as  taught  in  the  New  Testa- 
ment, can  properly  be  called  either  a  Catholic  or  a  Protestant;  and 
that  the  term  Protestant,  as  used  in  our  constitution,  does  not 
include  the  belieyer  in  Judaism,  the  Mohammedan,  the  pagan,  the 
atheist,  deist,  theist,  free  religionist  or  any  other  class  of  infidels, 
who  deny  the  truth  of  the  Christian  system  as  taught  in  the  New 
Testament.  1  Hallam's  Const. Sist.  of  Eng.,  ch.  2  (Beformation); 
2  May's  Const  Hist  Eng.,  ch.  12  (Beligious  Liberty);  7  Lingard's 
Hist  Eng.  384;  1  Motley's  Rise  of  Dutch  Bepublic,  484;  2  id.  490; 
1  Fronde's  Hist  Eng.  130,  174;  2  id.  32,  34,  36,  71;  6  id.  ch.  33; 
7  id.  23,  24,  73,  74;  10  id.  4;  2  Macaulay's  Hist  Eng.  168,  172, 
180;  3  id.  39,  113,  153,  154,  166,  488,  489;  4  id.  305;  306,  307;  3 
Hume's  Hist  Eng.  132,  233,  370;  4  id.  10, 11,  29,  147,  148,  167; 
Smiles'  Hist  of  the  Huguenots,  71,  78,  110,  113;  Mackintosh's 
Hist  Eng.  319,  334;  D'Aubign6's  Hist  of  Protestant  Church  in 
Hungary,  passim;  Marsh's  Hist  of  Protestant  Beformation  in 
T?Tmce,  passim;  1  Bancroft's  Hist  of  U.  S.  276,  277,  281;  2  id^ 
456;  4  id.  277,  279,  280;  5  id.  1;  9  id.  272,  274,  276,  278;  2  Story 
on  Const  XT.  S.,  §§  1871,  1872,  1873,  1876,  1877,  1878;  2  Tytler's 
TTniyersal  Hist,  ch.  20. 

I  have  thus,  perhaps,  at  too  great  length,  adduced  authorities 
and  arguments  to  sustain  the  views  of  the  majority  of  the  court 
as  to  the  meaning  of  the  words  Protestant  and  Christian  as  used 
in  our  State  constitutions;  not  so  much  that  the  decision  of  this 
cause  depends  upon  this  particular  yiew,  for  the  decision  of  the 
•cause  must  be  the  same,  as  will  readily  be  seen  upon  the  facts 
i^und  in  this  case,  whatever  meaning  we  may  attach  to  these  words 
ir.  the  constitution;  but  it  is  rather  to  meet  some  of  the  arguments 
of  tho  dissenting  opinion  in  this  case,  the  result  in  which,  as  wiU 
be  seen,  can  only  be  reached  and  the  conclusions  in  which  can 
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only  be  snRtamed,  by  holding  that  the  term  Protectant  in  the  con- 
atitation  means  simply  anti-Oatholio,  and  hence  that  it  will  inolnde 
deista,  theists  and  infidels,  and  Turks  and  pagans  as  well;  and  that 
the  term  Christian,  as  used  in  the  constitution,  has  no  particular 
reference  to  Ohristianity  as  a  system  of  religion,  bat  was  intended 
to  embrace  all  men  who  were  moral  and  upright  in  their  liyes  as 
well  Mohammedans,  pagans  and  infidels,  as  those  who  assented  to 
the  truth  of  the  doctrines  of  Ohristianity.  The  majority  of  the 
court  are  clearly  of  opinion  that  these  views,  howeyer  ingeniously 
or  forcibly  stated,  are,  in  the  main,  erroneous  and  radically  wrongs 
and  haye  stated  a  few  of  the  reasons  and  grounds  upon  which  our 
conclusions  are  based. 

We  rejoice  that  our  constitution  has  not  made  the  rights  of  con- 
science to  depend  upon  differences  of  religious  opinion,  but  has 
established  those  rights  upon  a  firm,  abroad,  a  just  and  an  enduring 
basis;  and  although  the  Protestant  test  was  introduced  as  a  quali- 
fication for  some  civil  officers,  yet  no  case  has  yet  arisen,  and  there 
is  probably  little  fear  that  a  case  ever  will  arise,  where  this  relig- 
ious test  has  been  or  will  be  applied,  to  exclude  any  person  from  an 
office  to  which  he  is  duly  elected,  and  for  which  he  is  in  other 
respects  qualified.  These  tests  have  always  been,  in  fact^  a  dead 
letter,  and  the  only  regret  is  that  they  have  not  been  long  ago 
removed  by  amendment,  so  as  to  free  our  constitution  from  this 
just  objection;  so  that  it  should  require  only  the  qualifications  ^f 
talent  and  integrity,  of  honesty  and  ability,  for  any  civil  office,  and 
leave  it  for  churches  and  other  religious  organizations  to  decide 
upon  questions  of  religious  faith  and  the  doctrines  of  theology. 

In  the^  dissenting  opinion,  the  old  question  in  relation  to  original 
sin  and  to  the  future  punishment  of  infants  is  sought  to  be  again 
revived,  after  a  comparative  rest  of  forty  years  or  more.  These 
questions  seem  to  us  to  have  very  little  to  do  with  the  questions  at 
issue  in  this  case.  It  is  said  in  the  opinion  that ''  the  Oalvinistic 
doctrine  of  predestination,  whatever  it  originally  was  in  general 
principle,  and  however  it  was  applied  to  infants  or  adults,  has  been 
rejected  or  transformed  in  Galvinistic  churches  since  the  time  of 
Galvin."  To  a  certain  extent  we  may  assent  to  that  proposition. 
It  has  been  denied  that  Oalvin  or  St  Augustine,  whom  Galvin  seoma 
to  have  followed  in  his  form  of  statement  of  the  doctrines  oi 
•*  original  sin ''  and  of  "predestination,''  either  of  them,  absolutely 
umglit  the  doctrine  of  "infant  damnation,"  yet  that  they  cairied 
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the  doctrine  of  '*  original  an,'*  at  least  in  its  statement^  much 
further  than  the  Calyinisti  of  the  present  day,  or  any  for  the  last 
hundred  years  have  done,  is  not  questioned*  See  Dr.  Lyman 
Beecher's  letters,  published  in  1828,  Spirit  of  the  Pilgrims,  toL  1^ 
pp.  42,  78,  149.  In  the  first  letter,  he  claims  that  the  ^*  future 
punishment  of  in&nts  is  not  a  doctrine  of  Calvinism  ;"  in  the  sec- 
ond, that  this  doctrine  was  ''  neyer  a  doctrine  of  the  Oalvinistic 
ehurohes;"  and,  in  the  third,  that  ''this  doctrine  is  neither 
belieTed  nor  taught  by  the  Oalyinists,  as  a  body,  at  the  present 
day."  In  the  first  and  second  letters,  he  takes  up  the  passages 
substantially  as  quoted  in  the  dissenting  opinion  in  this  case,  from 
St.  Augustine,  from  Calvin,  from  Edwards  and  Bellamy,  and  from 
Dr.  Twiss,  'Hhe  prolocutor  of  the  Westminster  assembly,"  and 
Dr.  Oill  and  others.  He  also  examines  the  different  confessions  of 
Protestant  churches,  synods,  assemblies,  etc.,  from  the  confession 
of  Augsburgh  down  to  that  of  the  synod  of  Cambridge  (1648),  and 
of  Seybrook  still  later,  and  including  the  English  confession  of 
the  thirty-nine  articles,  and  asserts  that  the  doctrine  of  the 
future  punishment  of  infants  ^'  has  never  been  avowed  in  a  Calvin* 
istic  confession  of  faith,  or  implied  in  any  thing  taught  in  one, 
from  the  reformation  to  this  day." 

But  he  admits  that  the  '^  mode  of  stating  the  doctrines  of  origi- 
nal sin,  adopted  by  the  reformers,"  had  been  such  as  to  give  some 
Beeming  countenance  to  the  charge  that  Calvinists  believed  in  the 
doctrine  of  infant  damnation  ;  but  he  calls  attention  to  the  fact 
that  these  modes  of  stating  the  doctrine  of  original  sin  ^*  have  been 
exchanged  in  New  England,  for  many  years,  for  views  and  lan- 
guage which  utterly  preclude  even  the  appearance  *  *  *  ot 
groundfor  such  an  inference."  He  adds, ''The  mode  of  stating 
and  explaining  the  doctrine  of  original  sin,  and  other  kindred 
doctrines,  which  I  have  adopted,  and  which  some  affect  to  consider 
as  new,  *  "^  *  is  a  mode  of  explaining  and  vindicating  the 
doctrines  of  the  reformation,  which  was  adopted  in  New  England 
more  then  seventy  years  ago.  Some  of  the  most  approved  writers 
on  this  subject  are  Hopkins,  the  younger  Edwards,  West,  Smalley, 
Spring,  Strong,  D wight.;  and,  in  England,  Andrew  Fuller,  one  of 
the  greatest  and  best  of  men."  He  concludes  by  the  assertion  that 
''the  charge  so  long  circulated  against  Calvinists,  that  they  believe 
in  the  danmation  of  infants,  is  utterly  false ;  and  knowing  it  to 
to  be  so,  I  publicly  deny  it.    *    *    *    The  Calvinists  of  Ne^ 
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Bngland  and  of  the  United  States  do  not  hold  that  infanta  are 
damned.'' 

''  From  Lather  to  Oalvin  there  waa  progress ;  from  GeneTa  to 
New  England  there  was  more."  1  Bancroft's  Hist  17.  S.  464. 
Belknap  says,  '^In  the  doctrinal  points  of  religion,  they  (thepnri- 
tans)  were  of  the  same  mind  with  their  brethren  of  the  chnroh  of 
England,  as  expressed  in  their  articles."  Bnt  their  peculiar  system 
of  polity,  the  Congregational  system  of  church  goyemment,  was 
the  result  of  the  studies  of  the  renowned  John  Bobinson,  who  was. 
the  pastor  of  the  puritans  in  Holland,  ^^  who  seems  to  haye  had 
more  of  the  genuine  spirit  of  the  reformation  and  of  freedom  from 
bigotry  than  any  others  in  his  day.  His  farewell  charge  to  those 
of  his  flock,  who  were  embarking  in  Holland  for  America,  deserves 
to  be  held  in  perpetual  remembrance."  He  then  gives  the  substance 
of  this  farewell  charge,  in  which  Bobinson  adverted  to  the  advance 
in  truth  which  had  been  made  by  Luther,  and  the  still  greater 
advance  made  by  Oalvin,  and  lamented  the  disposition  in  their  fol- 
lowers to  stop  with  their  favorite  teachers,  and  go  no  further  in 
search  of  truth  than  they  went,  and  adds,  '^For  though  they 
(Luther  and  Calvin)  were  burning  and  shining  lights  in  their 
times,  yet  they  penetrated  not  into  the  whole  council  of  Ood  ;  but, 
were  they  now  living,  would  be  as  willing  to  embrace  farther  light 
as  that  which  they  at  first  received.  I  beseech  you  to  remember  it 
as  an  article  of  your  church  covenant,  thai  you  be  ready  to  receive 
whatever  truth  shall  be  made  known  to  you  from  the  written  word  of 
Ood,  Bemember  that,  and  every  other  article  in  your  sacred  cove* 
nant.  But  I  must  herewith  exhort  you  to  take  heed  what  you 
receive  as  truth.  Examine,  consider,  and  compare  it  with  ottier 
acriptures  of  truth  before  you  receive  it ;  for  it  is  not  possible  the 
Christian  world  should  come  so  lately  out  of  such  thick  anti-Chris- 
tian darkness,  and  that  the  perfection  of  knowledge  should  break 
forth  at  once."    Belknap's  Hist  N.  H.  38,  39. 

The  reformation  has  in  fact  gone  far  beyond  Luther  and  Calvin, 
as  the  articles  of  faith,  and  more  particularly  the  doctrinal  preach- 
ing of  the  Lutheran  and  Calvinistic  churches  of  the  present  day, 
will  show.  But,  while  they  have  changed  and  modified  the  old 
formulas  of  doctrine  and  introduced  new  ones,  they  still  uniformly 
adhere  to  the  doctrine  of  John  Bobinson,  that  all  religious  truth  is 
tc  bo  made  known  and  received  from  the  written  word  of  Ood." 
That  is  the  source  of  all  religious  light  and  truth.    If  new  develop* 
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meiits  of  traih  are  to  be  looked  for,  they  are  to  be  expected  to  be 
made  known  from  that  gooroe  alone.  By  this  standard  all  new 
truth  is  to  be  tried ;  it  is  to  be  examined,  considered,  and  com- 
pared with  other  scriptures  of  truth,  and  must  be  proved  to  be 
founded  upon,  and  emanate  from,  the  ioriUm  toord  of  Ocd,  before 
it  is  received.  Upon  this  point  all  denominations  of  Christians, 
now  termed  evangelical,  are  agreed.  This  m  fact  was  the  doctrine 
of  the  reformation,  the  great  doctrine  which  was  the  foundation 
and  chief  comer-stone  of  the  reformation,  that  the  Bible  alone  was, 
and  was  to  be,  the  only  source  of  all  true  religious  light,  and  of  all 
revealed  religious  truth ;  and  that  every  doctrine  in  ilieology,  as 
well  as  every  course  of  life,  is  to  be  tried  by  this  test  and  judged  by 
this  standard ;  in  fact,  Lutherism  and  Calvinism  are  only  excellent 
so  far  as  they  embody  the  real  teachings  and  doctrines  of  the  Bible. 

That  was  the  faith  of  the  puritans  ;  that  is  generally  the  faith 
of  their  descendants.  A  few  only  have  apostatized,  and  believe 
with  Mr.  Abbott  and  some  of  his  associates  and  followers,  in  a 
religion  **  that  acknowledges  no  leader,  is  loyal  to  no  master, 
imitates  no  exemplar,  looks  to  no  redeemer,  needs  no  savior,  knows 
no  Christ" 

A  decree  may  be  entered,  in  substance,  that  the  prayer  of  the 
bill  be  granted  with  costs ;  that  said  York,  Folsom,  and  Horscb, 
wardens  of  said  First  Unitarian  Society  of  Christians  in  Dover,  and 
aU  other  wardens  of  said  society,  be  strictly  enjoined  and  forbidden 
to  hire,  employ,  allow,  suffer,  or  permit,  said  Francis  E.  Abbott, 
<iir  any  other  person,  to  preach  and  inculcate  in  the  meeting-house 
of  said  society,  doctrines  subversive  of  the  fundamental  principles 
of  Christianity,  as  generally  received  and  holden  by  the  denom- 
ination of  Christians  known  as  Unitarians;  or  to  employ,  suffer  or 
permit  to  preach  in  said  meeting-house,  said  Abbott,  or  any  other 
person  who  rejects  and  teaches  a  rejection  of  Christianity  and  its 
fundamental  doctrines,  or  who  preaches  and  inculcates  a  disbelief 
in  the  doctrines  of  the  Lordship  and  Messiahship  of  Jesus  Christ, 
as  taught  by  him  in  the  New  Testament  Scriptures,  or  a  disbelief 
in  Jesus  Christ  as  the  great  head  of  the  church,  or  of  his  divine 
mission  and  authority  as  a  religious  teacher,  as  thus  taught  by 
himself,  or  who  preaches  or  inculcates  a  denial  of  the  doctrine  thai 
the  Scriptures  or  the  Old  and  New  Testaments  contain  a  divins 
revelation,  given  by  inspiration  of  Gh>d,  and  containing  a  sufficient 
«iid  perfect  rule  of  faith  and  practice;  and  that  said  Abbott  and 
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his  asBOcUteB  and  fellow-disbelieyers  in  Christianity  be  strictly  en- 
joined and  forbidden  to  occupy  said  meeting-house  of  said  society, 
for  the  purpose  of  preaching  or  inculcating  said  disbeliefs,  denials 
and  doctrines,  hereinbefore  prohibited  to  be  taught  therein,  and 
any  and  all  other  doctrine  or  doctrines  subyersive  of  the  fundamen- 
tal priuciples  of  Christianity,  as  generally  received  and  holden  by 
the  denomination  of  Christians  known  as  Unitarians. 

Pbblbt,  0.  J.,  and  Bbllows  and  Nesmith,  JJ.,  concurred  in 
the  general  conclusions  and  result  of  the  foregoing  opinion. 

Dob,  J.«  delivered  a  dissenting  opinion  occupying  neaiiy  on* 
hundred  and  fifty  pages  of  the  original  report 
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Putifllpalloii  fai  pzofits  is  not  a  dedsive  test  of  partnenhipy  bsl  simIi  partltt- 
pation  1b  competent  eTidenoe  to  show  the  relation  of  prindpal  and  ageni 
between  the  peraons  taking  the  profits  and  those  carrying  on  the  bafltnesB. 

The  question  of  liability  of  one  sharing  profits  is  a  question  of  agen^,  whether 
he  stands  in  the  relation  of  principal  to  the  one  who  contracted  the  obliga- 
tion. 

In  assampelt  against  three,  one  only  defended,  and  the  qneetlan  nied  waa 
whether  he  was  a  partner  of  the  others.  The  Jnry  was  instmcted  to  find 
that  he  was  so  if  he  did  basiness  with  them  under  an  agreement  either  to 
share  the  profits  or  the  gross  receipts.  HM,  that  the  instnietloii  waa 
wrong. 

A  SSUMPSIT  by  Baatman  i^aiiuit  OurtU  Clark,  Damon  Olwk 
iX  and  Nicholas  Stillings  to  recover  moneys  due  for  com  sold  by 
plaintiff  to  defendants  in  1864.  The  first  two  defendants  were  de- 
faulted and  Stillings  pleaded  the  general  issue. 

At  the  trial  the  evidence  showed  that  in  1864  defendants  ran  a 
line  of  stages  between  the  White  Mountain  Notch  and  Uie  town  of 
Jackson;  that,  by  an  agreement  between  them,  the  two  Clarks  fur 
nished  a  coach  and  two  six-horse  teams,  etc.,  for  the  use  of  the  line 
and  Stillinp^s  u  like  amount  of  stock. 
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The  plaintiffs  eyidence  tended  to  show  that  the  teams  were  to 
be  supported  at  the  joint  expense  of  all  the  defendants,  and  that 
the  profits  of  the  entire  business  were  divided,  one-half  to  the 
Clarks  and  the  other  half  to  Stillings.  On  the  other  hand,  the  de- 
fondants'  evidence  tended  to  prove  that  each  party  was  to  main- 
tain and  support  his  stock  at  his  own  expense,  and  that  it  was  so 
maintained,  and  that  the  gross  receipts  were  to  be  divided  between 
the  parties,  one-half  to  the  Clarks  and  one-half  to  Stillings,  and 
that  they  were  so  divided. 

The  court  instructed  the  jury  that  the  defendants  would  be 
partners  as  to  third  persons  whether  by  agreement  the  gross  re- 
ceipts or  the  profits  were  divided,  and  would  be  jointly  liable  for 
Bupplies  furnished  for  the  business,  unless  the  plaintiff  had  notice 
that  there  was  to  be  no  suoh  joint  liability.  To  these  instructions 
the  defendants  duly  excepted.  The  jury  returned  a  verdict  for  the 
plaintiff,  but  found  specifically  that  the  profits  were  not  divided, 
but  that  the  gross  receipts  were  divided. 

Some  time  after  the  jury  had  retired,  they  sent  to  the  presiding 
justice  this  question:  '^  It  the  jury  find  that  the  Clarks  and  Still- 
ings divide  the  gross  receipts,  does  that  bind  them  jointly  to  the 
third  party?"  to  which  this  answer  was  made  in  writing,  with 
directions  to  return  it  into  court  with  the  other  papers:  **  If  the 
jury  find  that  the  Clarks  and  Stillings  ran  the  staging  together 
upon  the  agreement  to  divide  the  gross  receipts  between  them,  they 
are  liable  for  supplies  furnished  for  that  business."  The  defend- 
ants' counsel  except  to  these  instructions,  because  of  omitting 
the  qualification  that  the  defendants  would  be  liable  jointly  un- 
less the  plaintiff  had  notice  that  there  was  to  be  no  such  joint 
liability;  which  qualification  had  been  before  distinctly  given. 
If  there  is  error  in  omitting  this  qualification,  the  verdict  is  to 
be  set  aside,  but  no  judgment  entered  for  StiUings,  unless  enor  is 
found  in  the  instructions  as  to  gross  receipts. 

♦ 

a  W.  d  R  D.  Band  and  Utrr  dt  8m,  for  plaintilL 

A  Bingham  and  Jaekion,  for  Stillings. 

Jbbshiah  Smith,  J.    This  is  an  action  of  oontraot    To  charge 
the  defendant  Stillings  in  this  form  of  action,  it  is  necessary  to 
■how,  either  an  actual  contract  entered  into  by  him,  jr  such  cir- 
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GumstanoeB  that  the  hiw  will,  by  a  fiction  adopted  for  the  sake  of 
the  remedj,  imply  a  contract  '^ directly  against  the  aotoal  fact" 

Upon  the  findings  of  the  jnry,  it  is  clear  that  there  was  no 
actoal  contract  on  the  part  of  StiUings  to  pay  for  the  com; 
there  was  no  engagement  to  that  efFect  signified,  either  by  the 
words  or  by  the  conduct  of  Stillings.  A  ^'contract  in  fact'' 
can  be  proved  in  only  three  ways.  It  must  appear  that  the  con- 
tract was  made  by  Stillings  in  person,  or  that  it  was  made  by  his 
dnly  authorized  agent,  or  that  he  is  estopped  to  deny  the  agency  of 
the  person  making  the  contract.  None  of  these  facts  exists  here. 
It  is  not  pretended  that  StiUings  made  the  contract  in  person. 
The  Clarks,  who  did  make  it,  were  not  Stillings'  agents  to  pur- 
chase com,  but  were  bound,  as  between  Stillings  and  themselyes^ 
to  purchase  solely  on  their  own  credit.  Nor  is  Stillings  estopped 
to  deny  that  they  were  his  agents.  It  does  not  appear  that  he  eyer 
held  them  out^  or  knowingly  permitted  them  to  hold  themselves 
out,  as  his  agents.  If  Stillings  and  the  Clarks  had  held  themselves 
out  to  the  plaintiff  as  partners,  and  the  plaintifF  had  not  known 
the  real  terms  of  their  agreement,  Stillings  would  undoubtedly  be 
estopped  to  deny,  as  against  the  plaintiff,  that  the  Clarks  had 
authority  to  bind  him  to  the  same  extent  that  one  partner  is  usually 
authorized  to  bind  another.  But  nothing  of  the  kind  appears 
here ;  and  it  is  clear,  upon  the  findings  of  the  jury,  that  Stillings 
is  not  chargeable  as  a  contractor  in  fact. 

This  conclusion,  however,  is  not  necessarily  decisive  of  the  pres- 
ent case.  If  the  forms  of  common-law  action  were  ^*  adapted  to 
the  trath  of  the  case,"  a  defendant  could  not  be  held  liable  in  an 
action  of  contract  except  upon  proof  of  an  actual  contract,  '*  either 
express  or  tacit."  But,  by  a  fiction  adopted  for  the  sake  of  the 
remedy,  the  law,  in  some  instances,  allows  an  action  of  contract  to 
be  maintained  to  enforce  a  legal  obligation  or  duty  which  the 
defendant  has  never  in  fact  promised  to  perform.  The  law,  in 
such  cases,  'implies  a  promise,"  though  such  implication  may  be 
**  directly  against  the  actual  i^t,"  and  even  against  the  party's 
strongest  protestations."  See  Mete,  on  Cent.  5-10,  163,  164  ; 
/Sheva  v.  Ihie,  Merrimack,  June  term,  1873.  It  becomes  neces- 
sary, therefore,  to  consider  whether  justice  requires  that  Stillings, 
contrary  to  his  actual  contract  and  intention,  should  be  compelled 
to  pay  the  debts  contracted  by  the  Clarks  in  mnning  the'r  stage. 
An  agreement  to  share  gross  returns  might  be  of  such  a  nature  as 
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to  afford  cogent,  if  not  conclnsiTe,  evidence  pw  se  of  an  intent  to 
defraud  creditors.  The  present,  however,  is  not  anch  a  case.  It  is 
to  be  noticed  in  the  outset,  that  no  fraud  in  fact  is  imputed  to 
Stillings.  There  is  nothing  to  show  that  the  plaintiff  put  his  claim 
on  that  ground  at  the  trial.  For  aught  that  appears,  the  arrange- 
ment was  made  bona  flde,  and  there  certainly  was  a  valuable  con- 
sideration. The  obvious  purpose  was  to  prevent  the  ruinous 
consequences  of  competition.  The  results  do  not  appear;  but  it  is 
by  no  means  improbable  that  the  share  received  by  each  party  was 
larger  than  it  would  have  been  if  competition  had  been  engendered 
by  the  absence  of  such  an  agreement.  And  if  either  party  lost  by 
the  agreement,  it  does  not  appear  that  Stillings  was  not  the  loser 
and  the  Olarks  the  gainers.  The  case,  then,  presents  an  agree- 
ment, made  in  good  &ith  and  for  a  valuable  consideration,  which 
need  not  necessarily  have  operated  to  the  prejudice  of  the  creditors 
of  the  Clarks,  and  is  not  shown  to  have  actually  prejudiced  them. 
Yet  it  is  contended  that  the  making  and  carrying  out  of  this 
agreement  is  sufficient  cause  for  holding  Stillings  liable,  *'  to  his 
last  shilling,''  to  pay  the  debts  contracted  by  the  Clarks,  notwith- 
standing the  agreement  expressly  provides  to  the  contrary.  This 
claim  is  attempted  to  be  supported  on  the  ground  that  Stillings, 
by  taking  a  part  of  the  gross  receipts  of  the  Clarks,  has  taken  part 
of  the  fund  upon  which  the  creditors  of  the  Clarks  relied  for  their 
payment.  It  may  well  be  questioned  whether  there  is  any  founda- 
tion for  this  reasoning,  until  it  is  shown  that  the  gross  amount  of 
the  fares  received  by  the  Clarks  on  their  stage  exceeded  the  amount 
received  by  Stillings  on  his  stage.  If  Stillings  took  two  thousand 
dollars  for  fares,  and  the  Clarks  only  fifteen  hundred  dollars,  it  is 
obvious  that  Stillings,  instead  of  taking  from  the  ^^fund"  of  the 
Clarks,  would  add  two  hundred  and  fifty  dollars  to  it  So,  if  the 
fares  received  by  each  were  equal,  Stillings  took  nothing  from  the 
''fundi"  But,  assume  that  the  fares  received  by  the  Clarks  ex- 
ceeded by  one  hundred  dollars  the  fares  received  by  Stillings,  and 
that  the  Olarks  consequently  paid  Stillings  fifty  dollars:  it  may  be 
that  Stillings  is  liable  to  refund  that  sum,  to  be  applied  in  pay* 
ment  of  the  debts  contracted  by  the  Clarks  in  running  their  stage. 
An  hostler,  who  openly  labored  for  the  Clarks  in  taking  care  of 
their  stage  horses,  would  not  be  compelled  to  refund  his  wages 
merely  because  they  were  paid  out  of  gross  returns.  AH  the 
other  creditors  of  the  Clarks  know,  or  ought  to  know,  <hat  the 
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hostler  is  to  be  paid  ont  of  the  fares.  It  is  no  surprise  to  them  to 
find  the  gross  receipts  diminii^hed  in  this  way.  But  those  credit- 
ors cannot  be  supposed,  in  the  absence  of  evidence,  to  know  that 
an  apparentljiriYal  line  is  to  receive  part  of  the  gross  receipts  of 
the  Olark  stage.  Although  the  engagement  with  Stillings  was  in 
aid  of  the  business  of  the  Olarks,  still  the  existence  of  such  a  con- 
tract could  not  ordinarily  have  been  contemplated  by  third  persons 
giving  credit  to  the  Glarks.  In  the  absence  of  notice  of  the 
bargain  with  StiUings^  persons  selling  grain  to  the  Glarks  had  a 
right  to  suppose  that  the  entire  gross  receipts  to  be  derived  from 
the  Clark  stage  would  belong  to  the  Glarks,  and  would  be  primarily 
liable  to  discharge  debts  contracted  in  aid  of  the  business.  Stil- 
lings, not  having  undeceived  them  by  publishing  the  agreement, 
may  be  estopped  as  against  them  to  deny  that  the  entire  gross 
receipts  of  the  Glarks  are  primarily  chargeable  with  the  payment 
of  these  debts.  He  maybe  compellable,  by  appropriate  proceedings 
in  equity,  to  refund  the  fifty  dollars  if  needed  to  pay  debts  of  this 
class,  as  a  legatee  may  be  compelled  to  refund  for  the  benefit  oi 
a  creditor  of  the  testator.  See  1  Story's  Eq.  Jur.,  §  92.  But  whj 
should  he  also  be  held  liable  to  pay  all  the  debts  contracted  by  the 
Olarks  in  this  business,  which  may  exceed  by  a  hundred  fold  the 
amount  received  by  him  and  afterward  refunded?  Why  should 
the  receipt  of  fifty  dollars,  which  he  is  compellable  to  pay  back, 
make  Stillings  liable  for  five  thousand  dollars  to  the  creditors  of 
the  Glarks,  who  did  not  in  fact  rely  upon  him  when  they  gave 
credit  to  the  Olarks?  By  the  restoration  of  the  fifty  dollars,  he 
completely  repairs  all  the  injury  done  by  him  to  the  creditors. 
Why,  then,  should  this  extraordinarily  severe  penalty  be  visited 
upon  the  making  of  a  bona  fide  agreement,  after  and  in  addition  to 
full  satisfaction  of  all  the  actual  damage?  Why  punish  an  honest 
mistake  by  compelling  amends  for  mischief  never  done?  Such  a 
result  seems  an  unwarrantable  extension  of  the  much  questioned 
doctrine  of  exemplary  or  vindictive  damages.  The  mere  making 
of  this  agieement  prejudiced  no  one,  and  does  not  prove  an  intent 
to  defraud.  It  is  only  by  the  carrying  out  of  this  agreement  that 
the  creditors  of  the  Glarks  are  damnified;  and  the  only  possible 
damage  to  them  is  the  diminishing  of  the  '^  fund.''  If  that  fund 
is  restored  whole  as  at  first,  what  more  can  they  ask?  If  a  thief 
had  stolen  fifty  dollars  from  the  receipts  of  the  Glarks,  he  cer- 
tainly would  have  taken  from  the  fund  on  which  their  creiliton 


MABGH  TEBM,  1873.  I97 

Eartman  v.  Clark. 

relied  for  payment;  but  would  anybody  claim  that  he  was  therefore 
liable  to  pay  a.1  the  debts  of  the  Olarks?  And,  if  not,  why  should 
this  liability  be  imposed  upon  Stillings? 

If  it  be  aigaed  that  it  is  against  the  policy  of  the  law  to  allow  a 
man  a  chance  to  share  in  the  receipts  of  a  business  without  also 
flbaring  all  its  liabilities,  the  answer  is,  that  the  law  permits  such 
agreements  as  the  present  to  have  full  force  and  efFect  when  the 
stipulations  are  known  to  those  dealing  with  the  parties;  see  2 
Am.  Law  Beview,  7,  8,  202;  and  the  intrinsic  justice  of  this  legal 
principle  seems  to  be  recognized  by  the  legislative  enactments 
relating  to  limited  partnerships,  ''which  provide  for  the  public 
record  of  the  partnership  limitations  as  a  method  of  making  them 
known  to  third  persons; "  see,  also,  as  to  statutes,  ELsllt,  G.  B., 
in  Holme  v.  Hammond,  L.  B.»  7  Ezch.  218,  p.  227.  It  is  only  to 
$ecrei  agreements  of  this  nature  that  objection  is  made;  see  Bell, 
J.,  in  Brmlmi  v.  EUiot,  38  N.  H.  287,  303.  So  far  as  the  cred- 
itors have  been  misled  by  the  secrecy,  it  is  proper  that  they  should 
be  allowed  to  insist  on  the  rights  which  they  were  led  to  suppose 
they  should  have.  They  may  well  claim  that,  so  far  as  they  are 
ooncemed,  the  apparent  position  of  the  business  and  the  property 
must  be  conclusively  regarded  as  the  real  position.  But,  after  they 
have  been  given  every  right  which  they  had  reason  to  believe  they 
should  have,  why  should  they  also  be  given  a  further  right  which 
they  never  expected,  or  had  reason  to  expect,  and  which  frustrates 
the  real  intention  of  all  parties? 

Perhaps  it  maybe  objected  that  it  will  often  be  difficult  to 
determine  how  much  the  secret  sharer  has  received  out  of  the  gross 
receipts;  but  the  difficulty  can  be  no  greater,  and  would  often  be 
less,  than  that  ordinarily  incurred  in  the  winding  up  of  a  partner- 
ship, a  matter  of  oommon  equity  jurisdiction,  where  it  is  necessary 
to  take  an  account  and  decree  a  division  of  the  surplus.  Moreover, 
it  cannot  be  for  the  interest  of  the  secret  sharer  to  withhold  inform 
mation  as  ti  tio  amount  of  his  receipts,  for  all  doubts  on  that 
point  would  oe  xmstrued  against  him. 

Stillings,  by  taking  a  share  of  the  gross  receipts,  has  hardly 
placed  himself  in  the  position  of  a  devisee  who  takes  a  devise 
charged  by  the  will  with  the  payment  of  a  certain  sum.  The 
charge  in  the  latter  case  is  absolute,  irrespective  of  the  value  of 
the  devise.  Only  one  inference  is  deducible  from  the  acceptance 
of   the  devisee.     He    is   held  liable  to  bear  the  entire  burden. 
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on  the  ground  that  a  tacit  promise  to  that  efiFect  is  fairly  to  be 
inferred  from  his  oondnct.  Here,  the  chaige  on  the  share  of  the 
receipts  is  merely  to  apply  that  money  to  pay  the  debts  of  the 
Glarks,  so  far  as  it  will  go.  There  seems  no  foundation  for  infer- 
ring a  promise  on  the  part  of  Stillings  to  pay  all  the  debts. 

''Itis^  we  think,  too  firmly  established  to  be  now  questioned^ 
that  where  a  person  employs  another  to  make  a  contract  of  pur* 
chase  for  him,  he,  as  principal,  is  liable  to  the  seller,  though  the 
seller  neyer  heard  of  his  existence,  and  entered  into  the  contract 
sulely  on  the  credit  of  the  person  whom  he  believed  to  be  the  prin- 
cipal, though,  in  fact,  he  was  not  It  has  often  been  doubted 
whether  it  was  originally  right  so  to  hold;  but, doubts  of  this  kind 
come  now  too  late;  for  we  think  that  it  is  established  law  that,  if, 
on  the  failure  of  the  person  with  whom  alone  the  vendor  believed 
himself  to  be  contracting,  the  vendor  discovers  that  in  reality  there 
IS  an  undisclosed  principal  behind,  he  is  entitled  to  take  advantage 
of  this  unexpected  godsend,  and  is  not  put  to  take  a  dividend  from 
the  estate  of  him  with  whom  he  belieyed  himself  to  be  contract- 
ing, and  to  whom  alone  he  gave  credit,  and  to  leave  the  trustees 
of  that  estate  to  settle  with  the  undisclosed  principal,  subject  to 
all  mutual  credits  and  equities  between  them.  He  may  recover 
the  price  himself  direct  from  the  principal,  subject  to  an  exception 
which  is  not  so  well  established  as  the  rule,  and  is  not  very  accu- 
rately defined,  viz.,  that  nothing  has  occurred  to  make  it  unjust 
that  the  undisclosed  principal  should  be  called  upon  to  make  the 
payment  to  the  vendor."  Blagkbubk,  J.,  in  Armstrong  y.  Stokes, 
L.  R.,  7  Q.  B.  598,  603,  604.  But  this  doctrine,  relative  to  charg- 
ing originally  undisclosed  principals,  does  not  establish  the  liability 
of  Stillings  in  this  case.  To  lay  a  foundation  for  the  application 
of  the  doctrine,  it  must  first  be  made  to  appear  that  Stillings  was 
a  principal  in  the  business  of  the  Glarks.  This  is  precisely  where 
the  plaintifPscase  labors  throughout.  If,  indeed,  all  that  appeared 
as  to  the  mutual  relations  was  the  fact  that  Stillings  was  to  share 
in  the  gross  receipts  of  the  Clarks,  that  fact,  standing  alone  and 
unexplained,  might  justify  a  jury  in  finding  that  Stillings  was  a 
principal  in  their  business.  But  when  all  the  other  facts,  relative 
to  the  agreements  and  mode  of  conducting  the  business,  apjiear, 
and  arc  viewed,  as  they  must  be,  in  the  light  of  the  special  find< 
ings  of  the  jury,  it  seems  quite  apparent  that  Stillings  was  not  a 
principal  in  the  bupiuess  of  the  Clarks,  nor  the  Clarks  principal! 
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in  the  basinew  of  Stillings.  On  the  contrary^  the  two  partiea 
respectiyely  continned  to  carry  on  their  business  on  their  own  behalf 
alone,  although  they  had  bound  themselves  to  pay  over  a  part  of 
what  thny  receiyed.  See  3  Kent's  Com.,  12th  ed.,  25>  note  1,  citing 
cases  of  '' arrangements  for  pooling  profits."  Various  questions 
may,  in  other  cases,  arise  as  to  the  practical  operation  of  the  rules 
ot  law  relative  to  the  liability  of  originally  undisclosed  principals. 
Suppose  A  employs  B  to  make  a  purchase  in  B's  name  for  him  (A), 
upon  a  secret  agreement  between  A  and  B  that  A  is  not  to  be 
responsible  to  the  seller  for  the  price,  can  the  seller,  upon  subse- 
quently discovering  that  A  employed  B  to  make  the  purchase,  sue 
A  for  the  price?  Can  the  limitation,  that  A  was  not  to  be  respon« 
sible,  be  held  nugatory,  as  being  inconsistent  with  A's  direction  to 
B  to  effect  the  purchase?  Or,  can  the  limitation  be  regarded  as 
presumptively  fraudulent,  and  hence  invalid  on  that  ground?  See 
the  remarks  of  Bbajcwell,  Baron,  in  Bullen  v.  Sharp,  L.  R.,  1  0. 
P.  86,  pp.  126,  127,  quoted  in  a  subsequent  part  of  the  present 
opinion.  In  some  cases  A  might,  perhaps,  be  held  liable  on  the 
ground  of  estoppel — as  where  B  is  a  London  Broker,  and  the  pur- 
chase which  A  employs  him  to  make  is  in  the  ordinary  course  ot 
brokerage  business.  ''A  broker  always  professes  to  make  a  con- 
tract between  two  principals.  *  *  *  In  every  case,  therefore, 
where  the  sale  is  to  a  broker,  the  vendor  knows  that  there  is  or  ought 
to  be  a  principal,  between  whom  and  himself  there  is  established 
a  privity  of  contract,  and  whose  security  he  has  in  addition  to  that 
of  the  broker;  and  the  principal  also  knows  that  the  vendor  is 
aware  of  this,  and  to  some  extent  trusts  to  his  liability.  This  is, 
therefore,  a  very  different  kind  of  case  from  that  of  a  person  sell* 
ing  goods  to  a  person  whom  at  the  time  of  the  contract  he  sup* 
poses  to  be  a  principal"  Blackburn,  J.,  in  Armstrong  v.  Stokes, 
L.  B.,  7  Q.  B.  598,  p.  607.  In  such  a  case,  A  may  be  regarded  as 
allowing  B  to  hold  himself  out  as  authorized  to  bind  the  unnamed 
principal  by  the  contract  of  purchase.  None  of  these  questions, 
however,  arise  in  the  view  that  I  am  disposed  to  take  of  the  pres- 
ent case*  5:r  I  do  not  regard  Stillings  as  a  principal  in  the  busi- 
ness of  the  Ciarks,  or  as  having  authorized  or  employed  the  Clarks 
to  make  the  purchase  of  the  plaintiff. 

Different  opinions  have  been  expressed  on  the  question  whether 
the  sharer  of  gross  returns  is,  by  operation  of  law,  liable  to  third 
persons  as  a  partner,  in  spite  of  an  undisclosed  agreement  negativ. 
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ing  Pdch  liability.  2  Am.  Law  Beview,  9,  10^  198;  Pars,  on  ParU 
aership,  88,  note  q.;  Story  on  Partnership,  6th  ed.,  §  34,  n.  1; 
Gbojcftok,  J.,  in  Lyon  y.  Knowlea^  8  Best  &  Smith,  556,  p.  564; 
Majitik,  B.,  in  Hickman  y.  Oox,  3  0.  B.  (N.  S.)  523,  p.  562;  in- 
stmctions  to  jnry  by  Parks,  B.,  in  Eeyhoe  y.  Burgsy  9  C.  B.  431, 
p.  440.  (Seyeral  of  the  cases  sometimes  cited  on  this  point  were 
really  decided  on  other  grounds;  some  of  them  on  the  groand  that 
the  '^sharing''  was  merely  a  mode  of  compensating  for  seryices 
openly  rendered.)  The  question  has  not  of  ten  been  fully  consid- 
ered on  general  principles.  In  some  instances,  the  point  most  dis- 
cussed is,  whether  the  case  of  the  sharer  of  gross  returns  comes 
within  the  letter  or  the  reason  of  a  rule  of  law  which  has  some- 
times been  supposed  to  exist  in  relation  to  the  liability  of  the 
sharer  of  net  profits.  It  has  sometimes  been  supposed  to  be  the 
rule  of  the  common  law,  that  one  who  makes  a  secret  agreement 
with  the  ostensible  manager  of  a  concern  that  he  shall  share  in 
the  net  profits  but  shall  not  be  answerable  for  losses  is,  neyerthe- 
less,  by  operation  of  law,  liable  as  a  partner  to  third  persons  for 
all  the  debts  of  the  concern,  although  he  was  neyer  held  out 
as  a  partner,  or  relied  on  as  such  by  those  dealing  with  the  con- 
cern, and  although  he  has  neyer  in  f^t  reoeiyed  any  profits.  One 
reason  giyen  for  the  supposed  doctrine  is  that,  if  any  one  takes 
part  of  the  profits,  he  takes  part  of  the  fund  on  which  the  creditor 
of  the  trader  relies  for  his  payment;  or,  in  other  words,  that,  by 
taking  a  part  of  the  profits,  he  takes  from  the  creditors  a  part  of 
that  fund  which  is  the  proper  security  to  them  for  the  payment  of 
their  debts. 

The  question  has  been  raised,  whether  consistency  to  the  sup- 
posed ''  net-profit  rule "  requires  that  a  sharer  of  gross  returns 
should  be  held  to  a  similar  liability. 

On  the  one  hand,  the  letter  of  ''  the  net-profit  rule  "  has  been 
looked  at  without  regard  to  its  reason.  It  is  said,  in  substance* 
that  gross  returns,  though  they  include  net  profits,  are  not  literally 
the  same  thing;  that  a  participant  in  gross  returns  doos  not  par- 
ticipate in  profits  as  profits;  and  that  a  diyision  of  gross  returns  is 
only  incidentally  a  diyision  of  profits,  not  a  diyision  of  profits  as 
saoh.     This  reasoning  is  extremely  unsatisfactory. 

On  the  other  baud,  it  is  said  that  the  reason  of  "  the  net-profit 
rule"  applies  with  much  greater  force  to  the  sharer  of  gro63 
returns.     Gross  returns  necessarily  include  net  profits.     If   the 
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«harer  iu  net  profits  takes  from  the  creditors  the  fund  upon  which 
they  rely  for  payment,  much  more  does  the  sharer  in  gross  returns. 
And,  if  taking  from  the  fund  is  sufBicient  reason  for  holding  the 
former  liable,  a  fortiori,  it  is  a  reason  for  holding  the  latter.  Not 
profits  '^  are  only  to  be  ascertained  after  deducting  and  providing 
for  all  liabilities;  but  the  amount  of  a  share  in  the  gross  proceeds 
ironld  be  itfcortained,  and  might  be  taken  away  as  soon  as  they 
were  received,  without  providing  for  the  liabilities.''  See  O'Bbiek, 
J.,  in  Shaw  v.  Galty  16  Irish  Com.  Law,  357,  373. 

This  train  of  reasoning  appears  to  be  unanswerable. 

If,  then,  the  supposed  *^  net-profit  rule "  is  founded  in  reason 
4Uid  is  to  be  upheld,  consistency  requires  that  the  defendant  Stil- 
Ungs  should  be  held  liable.  It  seems,  therefore,  hardly  possible  to 
4ivoid  meeting,  in  this  case,  the  question  whether  the  supposed  net- 
profit  test,  'Mn  its  literal  and  unqualified  form,"  is  a  sound  rule  of 
law,  founded  in  reason.  (It  is  not  proposed,  in  this  opinion,  to 
•enter  upon  the  inquiry  how  far  the  supposed  test  has  ever  been 
actually  adopted  as  the  basis  of  judicial  decision.)  The  intrinsic 
correctness  of  the  supposed  test  has  been  so  often  and  so  success- 
fully  disputed,  that  the  views  now  about  to  be  presented  are  little 
^nore  than  a  mere  compilation. 

One  of  the  principal  reasons  urged  in  favor  of  the  supposed  doc- 
trine is  that  already  adverted  to,  viz. :  that  the  man  who  takes  part 
of  the  net  profits,  takes  part  of  that  fund  on  which  the  creditor  of 
the  trader  relies  for  his  payment.  The  short  answer  -to  this  reason 
is,  that  it  is  founded  on  a  false  assumption.  Creditors  neither 
can,  nor  do,  rely  on  net  profits  for  payment.  Net  profits  '*  do  not 
•oxist  until  creditors  are  paid."  Testimony  of  Commissioner  Fane, 
quoted  in  Story  on  Part.,  6th  ed.,  §  36,  note  3.  The  very  fact  that 
net  profits  are  realized  ^'presupposes  that  the  creditors  of  the  firm 
are  satisfied,  or  that  the  partnership  assets  are  sufficient  to  satisfy 
their  claims.''  3  Am.  Law  Be  view,  195.  And  if  it  were  possible 
in  the  nature  of  things  for  creditors  to  rely  on  the  net  profits  as  a 
fund  for  the  payment  of  their  claims,  it  is  not  probable  that  they 
would  do  so;  for  they  must  know  that  the  amount  of  the  net  prof- 
its would  generally  be  insufBcient  for  that  purpose. 

Another  reason  given  for  this  rule  is,  that  if  one  stipulates  for 
an  interest  in  the  profits  of  a  business  which  would  entitle  him  to 
«n  account,  and  give  him  a  specific  Uen  or  a  preference  in  payment 
-over  othei  creditors,  givin.::  ^\\:n  the  full  benefit  of  the  increased 
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profits  without  any  oorresponding  risk  in  case  of  loss,  it  would 
operate  unjustly  as  to  other  creditors.  This  reasoning  is  effectnally 
disposed  of  by  Mr.  Gray,  in  his  notes  to  the  6th  edition  of  Story 
on  Part.,  §  49,  note  2,  as  follows:  ''The  creditors  to  whom  he  is. 
preferred  are  only  the  separate  creditors  of  the  actual  partners;  he 
has  no  preference  over  the  partnership  creditors,  for  there  are  no- 
profits  till  they  are  paid,  and  it  is  only  out  of  the  profits  that  his 
remuneration  is  to  come.  Why  should  the  fact  that  he  has  a. 
priority  over  one  set  of  creditors  make  him  liable  *to  his  last 
shilling'  to  another  set  of  creditors?  A  second  mortgagee  has  a 
priority  oyer  the  mortgagor's  general  creditors;  but  has  it  ever 
been  argued  that  therefore  his  whole  property,  of  eveiy  kind, 
should  be  liable  for  the  first  mortgage  debt?  Yet  the  cases  would 
seem  very  analogous.  And  though  a  partner  is  entitled  to  an 
account,  yet  a  person  may  well  be  entitled  to  an  account  and  yet 
not  be  a  partner.  If  he  is  to  receive  a  sum  equal  to  a  share  of  the- 
profits,  he  is,  by  the  great  weight  of  authority,  clearly  no  partner;, 
yet  how  can  he  secure  the  payment  of  the  compensation  agreed 
upon  unless  he  has  an  account?    See,  also,  2  Am.  Law  Beview,  199. 

The  argument,  that  the  sharer  of  the  net  profits  will  otherwise^ 
receive  usurious  interest  without  risk,  does  not  seem  very  forcible. 
Usury  is  punished  by  the  refusal  of  the  law  to  enforce  usurious 
contracts,  or  by  the  imposition  of  penalties;  but  it  is  not  customary 
to  punish  usury  by  compelling  parties  to  perform  contracts  which 
they  never  made. 

The  only  other  alleged  reason  deserving  special  consideration  at 
this  time  is,  that  the  net-profit  rule  is  necessary  to  ''  protect  third 
persons  against  the  frauds  which  might  be  practiced,  if  secret 
agreements  were  allowed  to  be  binding  on  third  persons."  See 
BsLL,  J.,  in  Bromley  v.  ffUiot,  38  N.  H.  287,  303.  It  is  conceded 
on  all  hands  that,  so  far  as  the  agreement  is  known,  it  must  be 
binding  on  all  who  have  knowledge  of  it  —  id.,  and  see  2  Am.  Law 
Review,  7,  8,  202;  but  it  is  urged  that  to  allow  force  and  validity 
to  a  secret  agreement  would  often  work  a  fraud  on  third  persons. 
In  this  view,  the  liability  of  the  sharer  of  net  profits  depends  solely 
upon  the  secrecy  of  the  agreement. 

What  are  the  probable  frauds  which  cannot  be  remedied  save  by 
holding  the  secret  stipulator  for  a  share  of  the  net  profits  liable  to 
pay  the  entire  debts  of  the  concern,  in  direct  contravention  of  aa 
agreement  that  he  shall  not  be  so  liable  ?    If  his  failure  to  disclose 
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the  agreement  haa  caoaed  peiaons  dealing  irith  the  firm  to  enter* 
tain  a  reasonable  belief  in  the  existence  of  a  certain  state  of  facts, 
and  to  act  on  that  belief,  he. cannot  now  be  permitted  to  contro^ 
Teit,  to  the  prejudice  of  such  persons,  the  existence  of  snch  facts. 
I^  for  instance,  A  allows  B  to  hold  himself  out  as  the  sole  owner 
of  a  stock  in  trade,  and  to  gain  credit  thereby,  an  attachment  of 
that  stock  in  trade  by  a  creditor  of  B  will  not  be  defeated  by  proof 
that  the  stock  was  furnished  by  A,  under  a  secret  agreement  be- 
tween A  and  B  that  it  should  remain  A's  property.  Having  know* 
ingly  allowed  B  to  gain  credit  on  the  faith  of  his  ownership  of  the 
stock,  A  cannot  now,  as  against  those  who  have  given  B  credit, 
deny  that  B  is  the  owner.  See  JEUiot  y.  Stevens,  38  N.  H.  811; 
Kelly  T.  Scott,  49  N.  Y.  595.  The  receipt  of  net  profits,  while  any 
debts  of  the  concern  remain  unpaid,  seems  almost  or  quite  an  im» 
possibility;  but  if  a  person,  entitled  only  to  share  in  net  profits, 
gets  hold,  by  accident  or  design,  of  part  of  the  gross  returns,  he 
must  of  course  refund  them  if  needed  to  pay  debts;  for  his  own 
agreement  does  not  authorize  him  to  receive  any  dividend  until  alt 
the  debts  are  paid.  A  secret  stipulator  for  a  share  of  the  gross  re- 
turns would  not  be  thus  cut  off  by  his  own  agreement  from  retain* 
ing  such  funds;  but,  as  already  intimated,  he  would  be  quite  aa 
effectually  barred  by  the  application  of  the  principles  of  e6:x>ppeL 
If  A  allows  B  to  hold  himself  out  to  the  world  as  the  sole  owner 
of  the  gross  returns  of  a  business,  A  cannot  withhold  a  portion  of 
'  those  gross  returns  from  the  creditors  who  were  thus  led  to  trust 
B.  He  is  estopped  from  showing  a  different  state  of  facts  from 
that  which  bis  silence  induced  the  creditors  to  believe  in.  But  the 
doctrine  of  equitable  estoppel  is  remedial,  not  vindictive.  The 
estoppel  will  not  be  carried  further  in  any  case  than  is  necessary  to 
prevent  one  party  from  being  injured  by  his  reliance  upon  the  con- 
duct of  the  other.  2  Smith's  Lead.  Gases,  5th  Am.  ed.,  p.  644.  It 
is  enough  to  put  the  party  misled  in  the  position  he  would  have 
been  in  if  the  representations  actively  or  passively  made  by  the 
other  party  had  been  true  in  fact  If  B  has  never  allowed  himseli 
to  be  held  out  as  personally  liable  for  debts  contracted  by  A,  and 
the  creditors  of  A  have  had  no  reason  to  rely  and  have  not  relied  on 
B's  security,  why  should  B  be  estopped  from  showing  that  he  is  not 
liable?  '^A  is  not  the  agent  of  B;  B  has  never  held  him  out  aa 
rfuch;  yet  G  is  entitled,  as  between  himself  and  B,  to  say  that  A  is 
the  agent  of  B!    Why  is  he  so  entitled,  if  the  fact  is  not  so,  and  B 
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has  not  80  represented?  "  If  G,  knowing  of  an  agreement  between 
A  and  B  that  B  shall  not  be  liable  for  debts  contracted  by  A,  deals 
with  A,  he  has  no  claim  on  B.  *'  Why  should  he,  if  he  does  not 
know  of  it?  Why,  upon  finding  out  something  between  A  and 
B  which  has  in  no  way  affected  or  influenced  him,  should  he  who 
has  dealt  with  A  hare  a  claim  on  B,"  contrary  to  the  intention  of 
both  A  and  B?  See  Beamwell,  B.,  in  BuOen  ▼.  Sharps  L.  R.,  1 G. 
P.  86,  pp.  125,  126.  If  the  only  objection  to  these  agreements  is 
the  secrecy,  is  it  not  enough  fco  compel  the  reparation  of  all  damage 
caused  by  the  secrecy?  Because  B  has  caused  G  to  believe  in  the 
existence  of  a  certain  fact,  shall  B  therefore  be  estopped  to  deny 
the  existence  of  an  entirely  distinct  fact,  in  the  existence  of  which 
O  never  believed?  Why  should  the  law  impose  upon  B  the  per- 
formance of  a  duty  which  he  never  undertook,  and  which  G  never 
supposed  he  had  undertaken?  A  strong  argument  against  the  sup- 
posed '^  net-profit  rule''  is  afforded  by  the  claim  to  which  it  legiti- 
mately gave  rise  in  KiUhaw  v.  Jukes,  3  Best  &  Smith,  847.  Kil- 
shaw  supplied  timber  to  Till  &  Wynn  for  houses  which  they  were 
building.  Till  &  Wynn  offered  Jukes  as  a  guarantor  for  the  price 
of  the  timber,  but  his  security  was  rejected  by  Kilshaw.  Kilshaw 
suDsequently,  having,  as  he  thought,  discovered  that  Jukes  was  a 
participator  in  the  net  profits  of  the  house-building,  sued  him  as  a 
copartner,  thus,  in  effect,  attempting  to  enforce  payment  from  a 
man  on  whom  he  never  relied,  and  whose  guaranty  he  had  expressly 
rcfusedl  Yet,  if  Jukes  had  in  fact  participated  in  the  net  profits 
under  an  agreement  that  he  should  not  be  liable  for  debts,  we  think 
Kilshaw's  claim  might  well  have  been  supported  under  the  supposed 
"  net-profit  rule." 

The  maxim,  **  qui  smiit  commodum  senHre  debet  et  onus,**  is  not 
decisive  in  favor  of  the  supposed  rule.  It  must  be  presumed  that 
the  secret  stipulator  for  a  share  of  the  net  profits  gives  something 
for  the  right.  (If  he  does  not,  there  is  no  consideration,  and  hence 
no  valid  agreement.)  If  he  does  pay  any  thing  to  the  ostensible 
manager,  or  puts  any  capital  into  the  concern,  he  does  ''  bear  i 
burden; "  he  runs  the  risk  of  losing  what  he  thus  pays  or  puts  in. 
llis  claim  is  not  enforceable  until  after  all  the  creditors  of  the  con- 
cern are  satisfied.  Furthermore,  notwithstanding  this  maxim,  an 
agreement  to  share  profits  without  being  liable  for  debts  is  not  in 
its  nature  against  the  policy  of  the  law.  This,  as  has  already  been 
said,  is  evident  from  the  &ct  that  such  agreements,  so  far  as  thoi 
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ue  known  to  persons  dealing  with  the  concern,  are  allowed  fnll 
scope  and  effect  See  2  Am.  Law  Beview,  7,  8,  202;  Bailey  v. 
C^rk,  6  Pick.  372;  Bbll,  J.,  in  Bromley  y.  Elliot,  88  K  H.  287> 
PL  308. 

**  It  may  be  said  that  if  this  reasoning  is  right,  a  man  might  bar* 
gain  to  receiye  all  the  profits  of  a  business  and  not  be  liable.  The 
answer  is,  the  thing  is  impossible.  There  never  was  and  never  will 
be  a  bona  fide  agreement  by  one  man  to  carry  on  a  business,  bear 
all  its  losses,  and  pay  oyer  all  its  profits.  Should  such  an  agree- 
ment appear,  it  would  obviously  be  colorable. ''  Bbamwell,  B.,  in 
BuOen  v.  Shaty,  L.  R,  1  C.  P.  86,  pp.  126,  127.  In  other  words, 
it  would  be  almost  impossible  to  satisfy  a  jury  that  even  the  form 
of  such  an  agreement  was  ever  entered  into;  and,  if  that  fact  should 
be  established,  the  mere  making  of  such  an  agreement  would,  under 
ordinary  circumstances,  afford  cogent  evidence  of  an  actual  intent 
to  defraud  creditors.  And  participators  in  that  intent  would  in 
some  form  of  action  (whether  in  contract  or  tort  is  not  now  mate- 
rial) be  held  answerable  to  make  good  the  loss  of  all  who  suffered 
by  the  conspiracy.  We  are  dealing  here  only  with  bona  fide  agree- 
ments. Colorable  arrangements  will  be  attempted  under  any  rule 
or  test. 

The  supposed  ^'net-profit  rule"  is  not  needed  to  reach  the  case 
of  an  ostensible  partner.  He  is  liable  on  the  elementary  principles 
of  the  law  of  estoppel,  because  he  held  himself  out  as  a  partner. 
Nor  is  it  needed  to  reach  the  case  of  a  dormant  partner  who  was  to 
participate  in  the  profits  and  the  losses.  He  is  liable  just  as  any  other 
undisclosed  principal  is,  under  the  ordinary  doctrines  of  the  law  of 
agency.  In  such  a  case  *'  the  dormant  partner  knows  he  is  liable, 
and  means  to  be.''    Bbamwell,  B.,  in  L.  R,  1  G.  P.  126. 

Nor  does  the  repudiation  of  the  supposed  rule  annihilate  the 
ordinary  presumptions  of  fact.  If  it  appears  that  B  stipulated  for 
a  share  in  the  profits  of  a  concern,  a  jury  fairly  may,  and  always 
will,  presume,  in  the  absence  of  any  evidence  to  the  contrary,  that 
he  also  agreed  to  be  liable  for  the  losses.  That  is  the  prima  facie 
inference,  justified  by  common  experience.  But  the  supposed 
^net-profit  rule  "  goes  further,  and  conclusively  presumes  that  he 
contracted  to  pay  the  debts,  in  the  face  of  satisfactory  evidence 
that  it  was  expressly  stipulated  to  the  contrary.  It  does  not  allow 
him  to  rebut  the  presumption.  In  every  case  where  there  is  an 
agreement  to  participate  in  the  net  profits,  there  is  incidentally  and 
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to  a  limited  extent  a  partioipatioii  in  the  loeaee  as  well  ae  in  the 
profits ;  for,  before  it  can  be  ascertained  that  there  are  any  profits, 
the  losses  mnst  first  be  deducted,  and  the  residne  only  shared  as 
profits.  See  Story  on  Part,  §  60.  Bat,  beoaose  a  man  has  sub- 
jected himself  to  this  incidental  sharing  of  the  losses,  why  should 
the  law  conclusively  presume  him  personally  liable  to  respond  for 
all  losses  out  of  his  general  property  ? 

It  is  not  the  least  of  the  objections  to  the  supposed  rule,  that  the 
hardship  of  Its  application  to  individual  cases  will  lead  to  the 
introduction  of  subtle  exceptions  to  the  rule,  exceptions  ''  which 
aggravate  the  bulk  of  the  Corpus  Juris,  and  (what  is  an  evil  of 
still  greater  magnitude)  which  reduce  the  body  of  the  law  to  a 
<shaos  of  incoherent  details."  See  1  Austin  on  Jurisprudence,  3d 
^.,  483. 

In  troth,  '^  the  law  as  to  partnership  is  undoubtedly  a  branch  of 
the  law  of  principal  and  agent ;  and  it  would  tend  to  simplify  and 
make  more  easy  of  solution  the  questions  which  arise  on  this  sub- 
ject, if  this  true  principle  were  more  constantly  kept  in  view." 
Lord  Wbkslbtdalb,  in  Oax  v.  Hickman,  8  House  of  Lords  Oases, 
268 ;  S.  0.,  99  Eng.  Oom.  Law,  47,  pp.  98.  99.  The  same  great 
judge  said,  nearly  twenty  years  earlier:  ''All  questions  between 
partners  are  no  more  than  iUnstrations  of  the  same  questions  as 
between  principal  and  agent."  Pabke,  B.,  in  Beckham  v.  Drake, 
9  M.  ft  W.  89,  p.  98.  See  Oox  v.  Hickman,  8  House  of  Lords 
Gases,  268  ;  S.  0.,  99  Eng.  Com.  Law,  47 ;  BuO&n  v.  Sharp,  L.  B., 
1  0.  P.  86 ;  Re  English  A  Irish  Church  A  UniversUy  Assurance 
Society,  1  Hemming  ft  Miller,  85 ;  Shaw  v.  OaU,  16  Irish  Com. 
Law,  357,  p.  375 .  Holme  v.  Hammond,  L.  B.,  7  Exch.  218 ;  KU- 
thaw  V.  Jukes,  3  Best  ft  Smith,  847 ;  Story  on  Part,  6th  ed.,  g  49, 
note  2 ;  cases  of  ''  arrangements  for  pooling  profits,"  cited  in  8 
Kent's  Oom.,  12th  ed.,  p.  25,  note  1. 

The  real  and  ultimate  question  in  all  cases  like  the  present  is  one 
of  agency.  Did  the  person  sought  to  be  charged  stand  in  the  rela- 
tion of  principal  to  the  person  contracting  the  debt  ?  Participa- 
tion in  the  profits  is  not  decisive  of  that  question,  ''except  so  far 
as  it  is  evidence  of  the  relation  of  principal  and  agent  between  the 
persons  taking  the  profits  and  those  actually  carrying  on  the  busi- 
ness." Whether  such  relation  existed  is  a  question  of  fact  Upon 
the  trial  of  that  question,  proof  of  a  right  to  participate  in  the 
profits  would  be  a  cogent,  and  often  practically  conclusive,  piece  at 
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BTidenoe  to  establish  the  existence  of  that  relation ;  but  there  is  no 
«onnd  foundation  for  an  arbitrary  role  of  law  requiring  courts  or 
juries  to  regard  participation  in  the  profits  as  a  decisive  test  which 
will  in  all  instances  necessitate  the  conclusion  that  the  participator 
10  liable  for  the  debts. 

Undoubtedly,  in  a  great  majority  of  cases,  persons  who  would  be 
held  liable  under  the  supposed  '' net-profit  test,"  will  also  be  found 
liable  under  what  I  yiew  as  the  true  test  But  the  present  case 
■affords  eyidence  that  the  difference  between  the  two  tests  is  substan- 
tial, and  not  merely  verbaL  It  is  to  be  borne  in  mind  that,  in  what 
has  here  been  said  as  to  the  supposed  **  net-profit  test,"  reference 
is  made  solely  to  that  test  in  the  ''  literal  and  unqualified  form  "  in 
which  it  is  stated  in  a  previous  part  of  this  opinion.  Whether  the 
test,  in  that  form,  has  ever  been  adopted  as  the  basis  of  judicial 
action,  it  is  not  my  present  purpose  to  inquire.  The  intrinsic  cor- 
rectness of  the  supposed  test  is  the  only  point  intended  to  be  here 
discussed. 

Upon  the  foregoing  views,  the  literal  terms  of  the  reserved  case 
would  justify  the  court,  not  only  in  setting  aside  the  verdict  for 
the  plaintiff,  but  also  in  rendering  judgment  for  the  defendant 
Stillings.  But  I  am  inclined  to  give  the  plaintiff  another  oppor* 
tunity  to  try  the  case  upon  the  facts,  in  the  light  of  the  opinion 
now  expressed  as  to  the  law.  There  is  some  reason  to  believe  that, 
«t  the  late  trial,  the  plaintifPs  counsel  and  the  presiding  judge  both 
assumed  the  '^  net-profit  test "  to  be  unquestionable  law,  and  that  this 
position  was  not  seriously  controverted  by  the  defendants'  counsel. 
If  the  ''  net-profit  test "  were  law,  logical  consistency  would,  as  has 
■already  been  said,  require  that  Stillings  should  be  held  liable  here 
upon  the  admitted  facts  of  the  case.  Under  the  misconception  as  to 
the  law,  which  seems  to  have  been  tacitly  adopted  by  all  parties  at 
the  trial,  the  plaintiff's  counsel  might  have  supposed  themselves 
sure  of  success  on  the  admitted  facts,  and  thus  have  faQed  to  pre- 
sent their  case  fully  on^  the  controverted  facts.  It  is  conceivable 
that  the  plaintiff's  counsel  might  have  made  a  stronger  case  as  to 
the  authority  in  tact  given  by  Stillings  to  the  Olarks,  or  that  they 
might  have  introduced  evidence  on  the  question  of  estoppel,  if 
ihey  had  understood  how  essential  it  was  to  succeed  on  one  or  the 
other  of  these  issues  of  fact.  Under  all  the  circumstances,  I  am 
disposed  to  give  the  plaintiff  another  opportunity  to  try  the  ques- 
tions  of  fact — although,  if  the  findings  at  the  new  trial  are  like 


208  NEW  HAMPSHIRE, 

Eastman  v.  Clark. 

those  at  the  former  trial,  the  defendant  Stillings  wiU,  in  mj 
opinion,  be  entitled  to  judgment.  The  verdict  should  be  set 
aside. 

DoBy  J.  When  Judge  Sioby  had  written  his  treatise  on  agency, 
he  began  his  commentaries  on  the  law  of  partnership  thus  :  '^Hav- 
ing completed  our  review  of  the  law  of  agency,  we  are  naturally 
conducted,  in  the  next  place,  to  the  consideration  of  the  law  of 
partnership ;  for  every  partner  is  an  agent  of  the  partnership,  and 
his  rights,  powers,  duties  and  obligations  are,  in  many  respects, 
governed  by  the  same  rules  and  principles  as  those  of  an  agent. 
A  partner,  indeed,  virtually  embraces  the  character  both  of  a  prin- 
cipal and  of  an  agent.  So  far  as  he  acts  for  himself  and  his  own 
interest  in  the  common  concerns  of  the  partnership,  he  may  prop- 
erly be  deemed  a  principal;  and,  so  far  as  he  acts  for  his  partners, 
he  may  as  properly  be  deemed  an  agent.''    Story  on  Part,  §  1. 

''  The  authorities  are  uniform  in  maintaining  the  doctrine  that 
where  the  principal  is  unknown  to  the  vendor  at  the  time  of  the 
sale,  he  may,  upon  discovering  the  principal,  resort  to  him  for  pay- 
ment, although,  in  the  absence  of  such  knowledge,  the  credit  may 
have  been  given  to  the  agent  alone,  and  his  individual  note  alone 
have  been  taken  for  the  debt.  Story  on  Agency,  291;  Patersan  v. 
Oanda$equif  15  East,  62;  Raymond  v.  Crown  S  Eagle  Mitts,  2  Meta 
324;  Thanuan  v.  Davenpari,  9  B.  ft  G.  78.  The  same  principle 
which  seems  to  have  been  uniformly  applied  to  the  case  of  principal 
and  agent  is  equally  applicable  to  that  of  an  individual  partner  and 
his  firm.  Bach  purtner  is  an  authorized  agent  for  the  firm;  and  if 
the  individual  partner  obbtain  money  or  goods  on  his  own  credit 
for  the  use  of  the  firm,  without  disclosing  the  interest  of  the  part- 
nership in  the  transaction,  the  debt  contracted  is  the  debt  of  the 
firm,  notwithstanding  the  note  of  the  individual  partner  alone  may 
have  been  given  and  taken  therefor.''  Tucker  v.  Peaelee^  86  N.  H. 
167,  176;  Farr  v.  Whmi0r,  20  id.  569,  575.  ''As  the  detendanta 
were  partners,  they  were  both  liable  to  the  plaintiffs,  notwith- 
standing at  the  time  of  the  sale  the  plaintiffs  supposed  that 
they  were  giving  credit  to  Smith  only.  In  purchasing  the  goo^s; 
he  was  the  authorised  agent  of  the  copartnership  •  •  •  and 
the  plaintiffs  •  •  •  may  well  sustain  an  action  against  those 
who  were  in  truth  the  pnrchaserB."  8miUk  v.  SmUh^  27  N.  H. 
244,258. 
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When  A  anthorixes  B  to  make  a  contract  in  his  behalf,  the  con- 
tract is,  in  a  certain  sense  and  for  some  purposes,  the  contract  of 
A.  In  contemplation  of  law  he  makes  it  Whether  he  makes  it 
peisonallj  bj  the  exercise  of  his  own  mind,  hand  or  voice,  or  in 
stmmentally  by  the  mind,  hand  or  voice  of  his  agent  B,  is  imma- 
terial so  far  as  his  own  liability  is  concerned.  He  is  as  much  the 
principal  in  one  case  as  in  the  other.  So  he  is  equally  a  principal 
whether  he  is  sole  principal  and  B  his  agent,  or  whether  B  is  a 
joint  principal  with  him  as  well  as  his  agent.  If  they  are  partners, 
B  makes  the  contract  as  a  principal,  and  also  as  agent  of  A.  If 
we  say  he  makes  it  as  an  agent  of  the  firm,  we  mean  that  he  makes 
it  as  agent  of  A,  and  also  as  agent  of  himself.  And  as  the  contract 
is  equally  A's  contract,  whether  B  is  merely  his  agent,  or  his  agent 
and  also  a  joint  principal  with  him,  so  in  each  case  A  is  .equally 
bound,  whether  he  is  or  is  not  known  to  the  other  contracting 
party  to  be  a  principal.  The  cases  in  which  A  is  not  liable  because 
the  other  contracting  party,  knowing  him  to  be  a  principal,  elects 
not  to  contract  with  him,  stand  upon  the  ground  of  the  election 
thus  made  by  the  other  party.  Without  reference  to  that  exceptional 
class  of  cases,  and  with  sole  reference  to  the  general  questionr  raised 
in  this  case,  if  B  is  agent,  A  is  liable  because  he  is  the  principal: 
if  B  is  a  joint  principal  as  well  as  agent,  A  is  liable  because  he  is  a 
principal:  if  A  is  known  to  the  other  contracting  party  to  be  a 
piincipal,  he  is  liable  because  he  is  a  principal:  if  he  is  not  thus 
known,  he  is  liable  because  he  is  a  principal. 

In  the  case  supposed  by  brother  Smith  (anie,  page  199  ),  where 
A  employs  B  to  make  a  purchase  in  B's  name  for  him  (A),  upon  a 
secret  agreement  between  A  and  B  that  A  is  not  responsible  to  the 
seller  for  the  price,  a  difSculty  arises  from  an  ambiguity  in  the 
terms,  ^'  A  employs  B  to  make  a  purchase  in  B's  name  for  him 
(A)."  If  this  means  that  A  is  the  principal  and  B  his  agent,  A  is 
liable  because  he  is  the  principal.  Edmunds  y.  BushMj  L.  B.,  1 
Q.  B.  97.  If  it  means  that  B,  as  principal,  is  to  buy  the  property 
of  G,  and  then  sell  it  to  A,  A  is  not  liable  to  0,  because  he  is  not 
the  principal.  The  question  of  A's  liability  is  the  question  whether, 
in  the  contract  of  purchase  from  C,  A  is  in  fact  the  principal  and 
B  his  agent,  or  whether  B  is  the  principal,  who,  after  he  has 
bought  the  property  of  C,  is  to  sell  it  to  A;  whether  the  title  passes 
directly  from  C  to  A.,  or  from  C  to  B  and  from  B  to  A;  whether 
there  are  to  be  two  snccosaivo  purchases  of  the  same  property,  ot  . 
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only  one;  whether  (in  the  contract  of  parohase  from  0)  A  or  B  is 
the  purchaser.  Thius  depends  (so  far  ae  A's  liability  is  concerned^ 
and  adde  from  fraud  and  estoppel)  upon  the  understanding  between 
A  and  B.  If  they  understand  the  title  passes  directly  from  0 
to  A,  and  not  through  B  as  an  intermediate  purchaser,  A  is  the 
principal,  B  is  his  agent,  and  A,  as  the  purchaser,  is  bound  to  pay 
C  for  the  property  which  he  buys  of  C.  A's  denial  of  the  fact  that 
he  is  tiie  purchaser  has  no  more  efEect  than  his  denial  of  any  other 
fact;  an  agreement  between  him  and  B  to  deny  the  fact  does  not 
alter  the  fact;  A,  being  the  purchaser,  is  responsible  as  the  pur- 
chaser for  the  price;  he  is  liable  upon  the  fact,  and  is  not  discharged 
from  his  liability  by  an  understanding  between  him  and  his  agent 
that  the  fact  should  not  be  disclosed  or  should  be  denied.  A  pur- 
chase of  goods  is  a  sale;  and  a  sale  is  something  more  than  the 
vendor's  parting  with  his  property.  It  includes  payment  made, 
promised,  or  in  some  way  provided  for  by  the  other  party  to  the 
contract.  The  buyer,  i.  e.,  the  principal  who  buys,  is  necessarily 
a  payer,  unless  the  vendor  agrees  he  shall  not  be.  If  the  agreement 
between  A  and  B  is  m'ade  known  to  0  during  the  negotiation,  and 
he  expressly  or  impliedly  agrees  not  to  look  to  A  for  pajrment,  he 
is  bound  by  his  agreement;  but  he  is  not  bound  by  a  secret  agree- 
ment between  A,  the  purchaser,  and  B,  the  purchaser's  agent,  that 
A  is  not  to  pay  C  for  property  bought  by  A  of  C.  When  C  discov- 
ers that  A  is  l^e  buyer,  he  is  not  deprived  of  all  the  benefit  of  that 
fact  by  the  undisclosed  agreement  inier  alios  that  A  is  not  to  pay 
for  what  he  buys.  That  agreement  does  not  make  the  agent  B  the 
purchaser  in  fact,  nor  relieve  the  purchaser  A  from  his  part  of  the 
contract  of  purchase  made  with  G.  The  agent,  holding  himself 
out  as  the  purchaser,  is  estopped  to  deny,  as  against  the  vendor  C, 
that  he  is  the  purchaser.  But  the  secret  agreement  between  the 
zeal  purchaser  and  his  agent,  that  payment  is  to  be  made  by  the 
latter  and  not  by  the  former,  is  no  part  of  the  contract  of  purchase; 
it  is  merely  an  extraneous  executory  agreement  inter  alios  to  which 
the  vendor  is  not  a  party.  G  is  a  party  in  the  contract  of  purchase; 
and  if  A  is  the  purchaser,  he  is  liable  to  C  because  he  is  the  pur- 
chaser. The  fact  that  he  is  the  purchaser  is  the  material  thing; 
the  non -disclosure  of  that  fact,  so  far  as  his  liability  is  concerned 
is  immaterial;  his  intention  not  to  pay  is  as  immaterial  as  it  wctrid 
be  if  be  had  held  himself  out  as  purchaser,  and  had  omitted  to  dis* 
slose  the  fact  that  he  intended  not  to  pay. 
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The  qnestioii  whether  A  is  a  principal  and  B  his  agent,  that  is, 
whether  A  authorises  B  to  make  the  contract  in  nifi  behalf,  is  often 
a  difiScnlt  question  of  fact.  And'  if  B  is  a  principal,  the  question 
whether  A  is  a  principal  is  the  same,  and  may  be  as  difficult  as  it 
would  be  if  B  were  not  a  principal.  If  B  is  a  principal,  the  ques- 
tion whether  A  is  a  principal  is  called  a  question  of  partnership: 
if  B  is  not  a  principal,  the  question  whether  A  is  a  principal  is 
called  a  question  of  principal  and  agent  or  agency.  The  legal  char- 
acter of  the  question  whetiier  A  is  a  principal  is  not  altered  by  the 
circumstance  that  B  is  or  is  not  a  principal,  nor  by  the  circum- 
stance that  it  is  called  in  one  case  a  question  of  partnership,  and  in 
the  other  a  question  of  agency.  And  as  that  question  is  not  affected 
by  the  name  given  it  by  the  tribunal  called  upon  to  decide  it,  so  it 
does  not  depend  upon  the  name  given  it  by  A  or  B,  or  both  of 
them.  Through  all  forms  and  words,  all  arrangements,  simple  or 
complicated,  all  pretenses,  true  or  false,  all  contriyances,  honest  or 
fraudulent,  the  law  requires  the  tribunal  to  search  for  the  sub 
stance,  the  meaning,  the  understanding  and  the  fact;  and  this  duty 
IS  the  same  whether  B  is  principal  or  whether  he  is  not. 

Not  only  is  A  liable  as  a  principal  when,  as  a  matter  of  fact,  he 
is  a  principal,  whether  B  is  or  is  not  a  joint  principal  with  him, 
and  whether  A  is  or  is  not  known  by  the  other  party  to  be  a  prin- 
cipal— he  may  also  be  liable  when,  as  a  matter  of  fact,  he  is  not  a 
principal  The  common-law  rule,  generally  called  the  doctrine  of 
estoppel,  is  applicable,  and  is  applied  to  the  liability  of  A  as  a  prin- 
cipal in  a  contract  made  by  B.  If  B  is  held  out  by  A,  or  by  his 
direction  or  consent,  as  his  agent,  A  is  liable  as  a  principal:  he  is 
estopped  to  deny  the  existence  of  the  state  of  tilings  which  he 
directly  or  indirectly  induces  another,  or  causes  another  to  be  in- 
duced to  believe  in  and  act  upon.  Though  not  a  principal  in  fact, 
he  is  a  principal  in  contemplation  of  law,  because  he  is  estopped  to 
deny  that  he  is  a  principal.  Being  estopped  in  law  to  deny  that  he 
is  in  fact  a  principal,  is,  so  far  as  liability  to  creditors  is  concerned, 
practically  the  same  as  being  a  principal  in  fact  Causing  another 
to  act  upon  the  belief  that  he  is  a  principal,  and  that  B  is  author- 
ized to  make  a  contract  in  his  behalf,  that  is,  is  his  agent  for  that 
purpose,  he  is  estopped  to  deny  the  existence  of  the  relation  of 
principal  and  agent  between  himself  and  B — in  other  words,  is 
estopped  to  deny  B's  authority — without  regard  to  the  question 
whether  B  is  or  is  not  a  joint  principal  or  copartner.     The  estoppel 
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operates  in  the  same  manner  and  with  the  same  resnl^  whether  B 
is  an  agent  merely  (EtUeh  t.  Tojfhr,  10  N.  H.  538;  Tbwh  t.  fjeav- 
aty  28  id.  360,  374)  or  an  agent  and  also  a  joint  prinoipaL 
Smith  T.  Smithy  27  id;  244,  252.  If  j  A  holds  B  oat,  or  author- 
izes B  to  hold  himself  out,  as  his  agents  the  circumstance  that  B  is 
or  is  not  a  principal  is  immaterial  in  the  application  of  the  doc- 
trine of  estoppel  to  A. 

Here  are  two  general  elementary  doctrines  of  the  ancient  com- 
mon law,  holding  A  liable  as  a  principal  on  a  contract  made  by  B: 
1.  The  doctrine  of  the  liability  of  an  actual  principal,  disclosed  or 
undisclosed;  2.  The  doctrine  of  estoppel,  which  under  certain  cir- 
cumstances makes  a  man  a  principal  in  law  when  he  is  not  a  prin- 
cipal in  fact.  The  latter  doctrine  applied  to  this  subject  is  merely 
one  of  the  methods  of  ascertaining  whether  A  is  a  principal  Both 
doctrines  constitute  the  single  doctrine  of  the  liability  of  a  princi- 
pal If  A  is  in  fact  a  principal,  he  is  liable  because  he  is  a  princi- 
pal:  if  by  the  process  of  estoppel  in  law  he  is  a  principal,  he  is  lia- 
ble because  he  is  a  principal.  And  each  of  these  doctrines  or  parts 
of  a  single  doctrine  has  a  legal  operation  and  effect  irrespective  of 
the  question  whether  B  is  or  is  not  a  joint  principal  or  copartner 
with  A.  The  application  of  these  doclsines  to  the  question  of  A's 
liability  does  not  render  it  necessary  to  determine  whether  the 
question  is  one  of  agency  or  partnership,  that  is,  whether  B  is  an 
agent  merely,  or  an  agent  and  also  a  principal,  because,  whether  B 
is  or  is  not  a  principal,  A  is  equally  and  for  a  single  reason  liable 
as  a  principal  disclosed  or  undisclosed,  aud  is  equally  and  for  a  sin- 
gle reason  estopped  to  deny  that  he  is  a  principal.  Uc  is  liable 
because  he  is  a  principal,  or  because  he  holds  himself  oat  or  suffers 
himself  to  be  held  out  as  such.  He  is  none  the  less  nor  for  a  dif- 
ferent reason  liable  when  B,  being  a  principal,  the  question  of  A's 
liability  is  called  a  question  of  partnership:  he  is  none  the  more  nor 
for  a  different  reason  liable  when  B,  not  being  u  |)rinci}>al,  the 
question  of  A's  liability  is  called  a  question  of  asfcucy:  and  the  tost 
of  his  liability  is  not  more  ambiguous  nor  anywise  different  when, 
it  being  uncertain  whether  B  is  or  is  not  a  principal,  it  is  conse- 
quently uncertain  whether  the  question  of  A's  liability  is  to  bi> 
called  a  question  of  partnership  or  a  question  of  agency.  If  it  is 
never  settled  whether  B  is  a  princii)al,  and  it  is  consequently  nevci 
known  by  which  of  its  possible  names  the  question  of  A's  liability 
is  to  be  called,  that  question  can  be  settled  notwithp'^nnding  it  \6  sn 
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anonymous  one;  and  it  must  be  settled  on  the  same  legal  gronnds 
as  if  its  name  were  known.  So  far  as  the  general  legal  test  of 
A's  liability  is  ooncemed,  the  two  names  of  the  question  are  sy- 
nonymous. These  legal  rudiments  every  one  expresses  in  language 
most  satisfactory  to  himself.  There  is  a  choice  of  words.  For  in- 
stance, when  B  is  a  principal,  and  the  question  is  whether  A 
is  liable  as  a  copartner  or  joint  principal  with  him,  some  may 
ose  the  word  '' partner/'  and  others  may  prefer  the  word  '^princi- 
pal "  whicheyer  term  is  employed,  the  same  thing  is  meant,  and 
the  same  idea  is  accurately  conyeyed.  But  the  use  of  some 
words  in  indefinite,  ambiguous  and  opposite  senses  has  inyolved 
the  authorities  in  some  apparent  uncertainty  and  confusion.  When 
A  and  B  are  not  partners  in  fact,  but  are  liable  to  certain  creditors 
as  partners  in  law  by  estoppel,  they  are  partners  as  to  those 
creditors,  though  not  partners  as  between  themselves:  but  the 
phrase  *' partners  as  to  third  persons  though  not  partners  inter 
sese^  as  sometimes  used,  signifies  not  ''  partnership  by  estoppel," 
but  something  too  yague  and  visionary  to  be  understood  or  dis- 
cussed. "  Profit,"  "  profits  as  profits,"  "profits  as  such,"  "profits 
not  as  profits  but  as  something  else,"  "a share  of  the  profits,"  "a 
oommunity  of  interest  in  the  profits,"  "  a  specific  interest  in  the 
profits  as  a  principal  trader,"  "a  specific  interest  in  the  profits  with 
tt^e  right  to  an  account,"  "a specific  lien  upon  the  profits," 
"taking  part  of  the  fund  on  which  creditors  rely  for  payment," 
"jointly  concerned,"  and  other  common  expressions  relating  to 
partoership  liability,  have,  in  the  absence  of  clear,  precise  and 
fixed  definitions,  become  a  cause  of  perplexity.  We  need  not  dwell 
upon  the  many  significations  of  "profit,"  or  on  any  distinction 
between  the  uses  of  the  word  in  political  economy  aud  iu  law.  Story 
on  Part,  §  21,  n.  1.  For  our  practical  purpose,  a  single  iUus- 
tration  will  suffice.  Suppose  B,  going  into  the  retail  flour  trade 
with  no  capital,  hires  A  as  clerk  for  one-ninth  of  the  profit,  buys 
1,000  bbls.  of  flour  of  C  at  $10  a  bbl.,  sells  it  all  at  $11  a  bbl.  in 
one  month,  in  a  a  store  hired  of  1 )  at  $100  a  month,  and  the  busi- 
ness is  then  closed.  A,  C,  and  D  having  received  nothing,  and  B 
having  the  $11,000,  $10,000  of  that  sum  is  to  be  paid  to  0  for  the 
flour.  The  remaining  $1,000  is  the  primary,  gross,  or  sale  profit. 
Deduct  from  that  gross  profit  the  $100  due  D  for  rent,  and  we  have 
$900,  the  profit  out  of  which  the  deferred  ci-edit:)i-  \  is  to  be  paid  fox 
his  services  as  clerk.     Deduct  from  that  deferred  creditor  fund  one- 
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ninih  of  it  due  A,  and  wehaye  1800,  the  final  or  net  profltof  B,  the 
principal  Until  they  are  paid.  A,  G,  and  D  are  creditors.  0  and 
D  stand  on  an  equal  footing  as  ordinary  creditors ;  the  fact  that» 
in  book-keeping,  the  debt  to  D  for  rent  may  be  recorded  in  the 
expense  aocoont  does  not  affect  its  existence  as  a  debt;  the  debt  to 
A  for  services  may  be  recorded  in  the  same  account.  0  and  D  are 
general,  absolute  creditors,  relying  for  payment  on  every  thing  until 
they  are  paid ;  then,  ceasing  to  be  creditors,  they  rely  for  payment 
on  nothing.  A  is  a  deferred  and  contingent  creditor,  entitled  to 
nothing,  until  0  and  D  are  paid,  and  then  entitled  to  nothing 
unless  some  of  the  gross  profit  is  left  0  and  D,  until  they 
are  paid,  rely  for  payment  on  the  whole  of  B's  property, — 
upon  the  11,000  gross  profit,  as  well  as  the  rest  of  the  proceeds  of 
the  flour.  They  do  not  rely  on  what  may  be  left  after  they 
are  paid.  They  do  not  rely  on  the  1900  (deferred  creditor  fund) 
left  after  they  are  paid,  nor  on  the  1800  (net  profit)  left  after  pay- 
ment of  all  creditors,  general  and  deferred. 

If  C  is  first  paid,  he  takes  part  of  the  fund  on  which  D  relies  for 
payment ;  if  D  is  first  paid,  he  takes  part  of  the  fund  on  which  0 
relies  for  payment ;  but  the  one  first  paid  does  not,  by  the  act  of 
receiving  pajrment,  become  liable  to  the  other  for  taking  part  of  the 
fund  on  which  they  both  rely.  That  is  not  the  fund  of  which  A  is 
to  have  one- ninth  ;  and  he  is  not  liable  to  0  and  D  for  not  taking  a 
share  of  the  fund  on  which  they  rely.  The  fund  of  which  A  is 
to  have  ooe-ninth  is  the  1900  left  after  G  and  D  are  paid  ;  on  that 
fund  G  and  D  do  not  rely ;  and  A  is  not  liable  to  them  for  taking  a 
part  of  the  fund  on  which  they  do  not  rely.  He  is  a  creditor,  though 
a  deferred ^ne;  and  as  creditors,  G  and  D  do  not  become  liable  to 
each  other  or  to  A  by  properly  receiving  payment  out  of  the  fund  on 
which  they  properly  rely  for  payment,  so  A  does  not  become  liable 
to  them  by  receiving  payment  out  of  the  fund  on  which  he  relies. 

But  if  A,  as  a  joint  principal  and  copartner,  and  not  as  creditor^ 
is  entitled  to  one-ninth  of  the  profit,  it  is  not  profit  that  is  meant ; 
and  if  he  is  entitied  to  a  part  of  the  net  profit,  he  is  liable  to  G  and 
D,  not  because  he  is  entitled  to  a  part  of  the  fund  on  which  they 
rely,  for  they  do  not  rely  on  the  net  profit ;  he  is  liable  to  them 
because  he  is  a  principal.  If  he  is  a  principal,  ''  the  profit "  of 
which  he  is  to  have  a  part  means  the  balance  of  gross  profit  left 
after  paying  all  creditors;  if  he  is  a  creditor,  ''the  profit'' 
means    the    balance    of    gross    profit,    left    after    paying    all 
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creditors  bat  himself.  Whether,  in  a  particular  case,  *'iiie 
profit"  carries  the  one  meaning  or  the  other,  depends  on 
the  question  whether  he  is  a  principal  or  a  creditor,  which  is  the 
first,  last,  and  only  question  in  the  case.  We  cannot  know  in  what 
sense  ''the  profit"  is  used  by  the  parties  until  we  discoyer  whether 
A.  is  a  principal  or  a  creditor.  How  can  that  be  a  method  of 
buswering  a  question,  which  is  a  deduction  from  the  answer,  and 
cannot  be  known  until  the  answer  is  obtained  ?  If  A  is  a  creditor, 
he  is  none  the  more  and  none  the  less  a  creditor  by  reason  of  his 
being  entitled,  as  a  creditor,  to  one-ninth  of  ''  the  profit ;"  if  he  is 
a  principal,  he  is  none  the  more  and  none  the  less  a  principal  by 
reason  of  his  being  entitled,  as  a  principal,  to  one-ninth  of  'Hhe 
profit^'  When  A  and  B  agree  that  A  shall  have  one-ninth  of  '*  the 
profit/'  they  may  mean  that  he  is  to  have  it  in  the  capacity  of,  and 
by  ^i^tue  of  his  being,  a  creditor ;  they  may  mean  that  he  is  to  have 
it  in  the  capacity  of  and  by  virtue  of  his  being  a  principal.  The 
ouestion  is,  which  do  they  mean  ?  The  sharing-profit  test  merely 
repeats  that  question  without  answering  it  As  A  may  be  entitled 
to  one-ninth  of  a  fund  called  ''profit,"  either  in  the  capacity  of  a 
creditor  or  in  the  capacity  of  a  partner,  his  ambiguous  right  is  not 
a  test  of  the  capacity  in  which  he  holds  it.  Taking  part  of  ''  the 
profit "  is  no  more  the  test  of  his  being  a  partner  than  it  is  the  test 
of  his  being  a  creditor. 

In  the  supposed  case,  where  A  is  a  creditor  and  not  a  partner, 
there  are  three  different  profit  funds,  or  one  profit  fund  of  three 
different  amounts  and  with  three  different  names, — 1,  $1,000  gross 
profit,  out  of  which,  as  weU  as  out  of  the  other  $10,000,  proceeds  of 
the  fiour,  the  general  creditors  are  to  be  paid ;  2,  $900  deferred 
creditor  fund  left  after  payment  of  the  general  creditors,  G  and  D  ; 
3,  $dOO  net  profit,  left  after  payment  of  the  general  creditors,  C  and 
D,  and  the  deferred  creditor  A*  An'  agreement  of  A  and  B  that  A 
is  to  have  one-ninth  of  the  profit,  means  that  A  is  to  be  a  deferred 
creditor  entitled  to  one-ninth  of  the  gross  profit  left  after  payment 
of  the  general  creditors  as  compensation  for  his  services,  or  that  he 
is  to  be  a  joint  principal  and  copartner  with  B,  entitled  to  one-ninth 
of  the  net  profit.  In  the  former  case  ''the  profit "  means  neither 
the  gross  profit  nor  the  net  profit,  but  the  $900,  of  which  the  $80C 
left  after  payment  of  A  is  the  net  profit  of  the  business  in  which 
B  is  sole  principal.  In  the  latter  case,  ''the  profit"  means  the 
$000  net  profit  of  the  business  in  which  A  and  B  arc  joint  princi- 
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palfl.  The  diflerenoe  is,  not  in  the  amount  which  A  is  to  receive, 
but  in  the  capacity  in  which  he  is  to  receive  it.  In  the  one  case, 
as  a  clerk  hired  by  B,  and  as  a  creditor  of  B,  he  is  to  reoeiye  from 
B  in  payment  of  his  deferred  debt,  one-ninth  of  the  amount  of 
B  s  gross  profits  left  after  payment  of  other  creditors.  His  right  is 
a  chose  in  action,  not  a  thing  actually  or  constructiyely  in  hie  pos- 
session. The  title  of  the  ninth  is  in  B,  and  not  in  A,  until  he  is 
paid.  In  the  other  case,  as  a  joint  principal,  before  he  receiyes  his 
share,  he  owns,  in  common  with  B,  the  net  profit  left  after  pay- 
ment of  all  partnership  creditors  of  A  and  B.  The  title  is  in  A 
and  B:  A  owns  one-ninth,  and  B  owns  eight-ninths.  In  the  ont> 
case,  the  net  profit  is  $800;  A  is  a  creditor  of  B,  and  not  a  princi- 
pal; B  owes  him  (lOO  for  wages,  which  he  can  recover  in  assump- 
sit at  common  law.  In  the  other,  the  net  profit  is  $900;  A  is  a 
joint  principal,  and  not  a  creditor;  B  owes  him  no  wages;  their 
net  profit  cannot  be  ascertained  and  divided  in  a  common-law 
action;  for  the  debts  contracted  by  B,  within  the  scope  of  his 
authority  as  agent  in  earning  that  net  profit,  A  would  be  liable, 
did  not  the  existence  of  net  profit  show  that  those  debts  have  been 
paid. 

If  A  is  clerk  and  creditor,  he  receives  $100,  not  as  his  share  of 
the  profit  of  a  business  in  which  he  is  a  joint  principal,  but  as 
compensation  for  his  services  in  a  business  in  which  B  is  sole  priu- 
cipaL  He  receives  one-ninfch  of  the  profit,  not  as  profit,  but  as 
payment  of  a  debt.  If  A  is  a  principal,  he  owns  one-ninth  of  the 
profit  as  profit,  and  does  not  receive  it  as  payment  of  a  debt.  The 
distinction  between  taking  profit  as  profit,  and  taking  it  not  as 
profit  but  as  payment  of  a  debt,  is  a  familiar  one,  firmly  established 
by  the  authorities,  but  not  always  explained  as  clearly  as  it  might 
be.  It  is  the  distinction  between  a  partner  and  a  creditor  obscuFely 
expressed.  Taking  a  share  of  the  profit  as  profit,  is  taking  it  as 
his  profit  —  as  the  profit  of  his  fiour  business — as  the  profit  of  a 
principal — taking  it  in  the  capacity  of  a  principal  trader,  an 
owner  of  the  profit  —  a  partner;  taking  a  part  of  the  profit  as 
payment  of  a  debt,  is  taking  it  in  the  capacity  of  a  hired  man  or 
other  creditor.  If  A  is  clerk  and  creditor,  we  mean  by  his  share 
of  the  profit  what  is  his  when  it  is  paid  to  him  by  his  employer; 
but,  until  then,  is  his  in  a  figurative  sense  only.  If  he  is  a  clerk 
and  creditor,  what  is  called  his  share  of  the  profits  belongs,  as  a 
matter  of  absolute  legal  title,  exclusively  to  B  until  he  pays  it  to 
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At  and  then  belongs  ezolnsiTely  to  A.  It  does  not,  at  any  time, 
-belong  to  A  and  B  in  common,  or  in  any  manner  indicated  by  the 
orduuury  signification  of  the  terms  **  share  of  a  partner. '*  Bat,  if 
A  19  a  joint  principal,  'Miis  share  "  is  '^  the  share  of  a  partner '' 
.in  the  net  profit  The  indiscriminate  nse  of  the  word  ^*  share,'' 
■ignifying  the  amount  of  his  wages  and  debt,  if  he  is  a  clerk  and 
creditor  of  B,  and  signifying  his  ownership  of  a  part  of  the  profit 
in  common  with  B,  if  he  is  a  principal,  is  a  cause  of  confusion. 
The  distinction  between  the  two  significations  of  ^'  share,"  is  the 
distinction  between  a  creditor  and  a  partner. 

**  Jointly  concerned  in  a  transaction  "  {Broym  y.  Cook,  3  N.  H. 
64),  and  other  explanatory  terms  often  used  to  describe  the  relation 
of  copartners,  may  be  useful  for  that  purpose.  In  this  case^  the 
jury  might  be  properly  instructed  that  all  the  defendants  were 
liable,  if  they  were  "  jointly  concerned ''  in  the  contract  made  by 
one  of  them  with  the  plaintifFs.  The  judge  need  not  confine  him* 
self  to  the  word  ^^  copartners; "  he  may  say  ^' joint  principals." 
All  the  defendants  were  ^^  joint  principals  "  if  they  were  ^^  jointly 
concerned"  in  the  contract  as  the  parties  to  it  on  one  side  —  as 
the  purchasers  of  the  com  —  as  the  joint  owners  of  the  com  to 
whom  the  title  passed  from  the  plaintiffs.  '^  Jointly  concerned/' 
if  it  means  all  that,  means  ''  joint  principals."  If  it  means  any 
thing  less,  it  is  not  a  useful  definition,  but  something  that  needs 
defining,  and  is  of  no  use  until  it  is  defined.  And  the  same  is  true 
of  '^  a  community  of  interest "  in  profits  or  other  property,  or  in 
any  contract  or  business.  If  '* joint  concern"  and  '^ common 
interest"  are  used  as  synonymous  with  the  relation  of  '^  joint  prin- 
cipals," and  if  they  are  so  understood^  it  is  immaterial  which  form 
of  expression  is  employed;  but  such  terms,  used  (as  they  often  are) 
in  a  yague,  undefined  and  undefinable  sense,  cannot  be  accepted 
as  a  test  of  any  thing.  What  is  wanted  is,  not  a  new  legal 
language,  but  an  accurate  use  of  the  old;  not  a  novel  doctrine,  but 
a  clear  understanding  of  what  is  settled. 

If  A,  by  agreement  with  B,  is  to  haye  "  a  share  of  the  profit,'' 
meaning  a  part  of  the  profit  left  after  the  payment  of  all  debts,  he 
is  necessarily  a  principal,  because  he  is  either  a  principal  or  a  cred- 
itor; and  a  creditor  cannot  be  entitled,  as  a  creditor,  to  a  part  of 
what  is  left  after  he  is  paid.  Whether  he  is  a  principal  or  a  creditor, 
depends  upon  tj^e  agreement  between  him  and  B.  If  they  agreo 
he  shall  have  a  part  of  "  the  profit,"  what  do  they  mean  by  "  the 
Vol.  XVL  — 28 
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profit?"  If  they  mean  the  profit  left  after  the  payment  of  all 
creditors,  they  mean  that  A  is  not  to  be  one  of  those  creditors; 
and,  not  being  a  creditor,  he  mast  be  a  principaL  But  how  are 
we  to  know  whether  they  mean  '^  the  profit"  in  that  sense,  ontil  we 
ascertain  whether,  in  their  meaning,  A  is  to  be  one  of  those  cred« 
Itot:-  whose  payment  is  the  prerequisite  and  test  of  **  tiie  profit"  in 
that  sense?  Pat  this  in  what  form  we  may,  it  is  all  a  reasoning  in  a 
circle,  or  a  begging  of  the  question,  or  a  snbstitation  of  one  of 
two  synonymous  questions  for  the  other. 

What  diflerence  whether  A  is  to  receiTC  one-ninth  as  wages,  or 
horse  hire,  or  store  rent,  or  interest  of  money  loaned?  How  can  a 
debt  due  him  for  one  thing  make  him  a  creditor,  and  a  debt  duo 
him  for  another  thing  make  him  a  partner?  What  he  is  to  receiye 
as  compensation  for  his  own  work  or  the  work  of  his  horse,  for  the 
use  of  his  store  or  the  use  of  his  money,  for  knowledge  and  skill 
sold  to  B,  or  for  goods  sold  to  B —  what  he  is  to  receiye  in  the 
capacity  of  a  creditor,  he  is  not  to  receive  in  the  capacity  of  a  part- 
ner. All  this  is  merely  saying  if  he  is  a  creditor,  he  is  a  creditor; 
if  he  is  a  partner,  he  is  a  partner.  The  question  all  the  time  is, 
whether  he  is  a  creditor  or  a  partner;  and  to  say  the  question  is, 
whether  he  is  to  receiye  a  part  of  the  profit  in  the  one  capacity,  or 
the  other,  is,  not  to  invent  a  test  for  ascertaining  the  answer  of  the 
question;  but  merely  to  state  the  question  in  a  form  that  involves 
it  in  some  obscurity.  Is  he  a  creditor  or  a  partner  ?  That  is  the 
original  question.  Amend  that  question  by  inserting  in  it  the  so- 
called  sharing-profit  test,  and  the  remodeled  question  is,  is  he  to 
receive  a  part  of  the  profit  in  the  capacity  of  a  creditor,  or  in  the 
capacity  of  a  partner  ?  The  experiments  of  ninety-eight  years  have 
failed  to  show  that  the  verbal  alteration  is  an  improvement,  or  that 
it  has  any  other  effect  than  to  bewilder  the  inquirer  who  starts  with 
the  supposition  that  it  means  something. 

In  the  supposed  case,  A  is  either  a  creditor  or  copartner  of  B. 
He  is  to  receive  a  part  of  what  they  call  '^profit,"  in  the  capacity 
either  of  creditor  or  partner.  The  combined  authorities  establish 
a  sharing-profit  test  in  this  sense;  if  A  is  to  have  something  in  the 
capacity  of  a  creditor,  he  is  a  creditor ;  if  he  is  to  have  it  in  the 
capacity  of  a  partner,  he  is  a  partner.  The  discussions  of  the  last 
ninety-eight  years  began  with  that ;  and  they  have  ended  where 
they  began.  The  difSculty  now  is,  not  to  ascertain  the  result^  but 
to  discQvei  what  disputed  point  was  supposed  to  be  involved  in  the 
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debate,  a  diffionlty  not  nnfreqaenilj  f oand  at  the  close  of  protraoted 
ooiitroTerBie& 

^'  Sharing  profitSy"  with  the  qualification  ^'  as  a  principal  and  not 
as  a  creditor/'  is  useless  as  alej^  test,  because  the  qualification  is 
a  mere  repetition  of  the  question  for  the  solution  of  which  a  test  is 
sought. ;  without  that  qualification  it  is  useless  because  it  is  equiT- 
ocal.  In  its  literal  and  unqualified  form,  as  shown  by  my  brother 
Smith,  it  is  not  consistent  with,  and  cannot  be  founded  upon,  the 
general  rules  of  law.  If  in  that  form  it  could  be  and  were  a  test, 
it  would  exist  as  the  creation  of  arbitrary  and  absolute  authority. 
In  examining  the  authorities,  it  is  an  advantage  to  begin  with  the 
supposed  test  wholly  severed  and  detached  from  dim  and  indeter- 
minate  generalities,  and  placed  apart  by  itself  in  contrast  with  the 
primary  principles  upon  which  the  law  of  partnership  liability  is 
based.  If  we  find  an  authority  urging  that  an  undisclosed  princi- 
pal or  secret  partner  should  be  liable,  we  know  that  is  accomplished 
without  a  sharing-profit  test;  if  we  find  an  authority  working 
out  a  liability  by  estoppel,  we  know  a  sharing-profit  test  in  that 
matter  is  irrelevant  If  we  find  authorities  apparently  presenting 
or  recognizing  a  sharing-profit  test,  the  first  question  will  be,  in 
what  sense  is  the  test  announced,  and  what  is  the  meaning  and 
effect  of  its  exceptioas  and  qualifications  ?  If,  upon  a  careful 
scrutiny,  the  so-called  test  of  sharing  profits,  enveloped  in  and  con- 
solidated with  ite  mass  of  exceptions  and  qualifications,  when  com- 
pared with  the  elementary  doctrine  of  the  liability  of  a  principal 
disclosed  or  undisclosed,  is  found  to  be  nothing  more  than  a  badly 
executed  copy  or  paraphrase  of  that  doctrine,  or  a  fac'simih  in 
disguise,  the  question  in  this  case  will  be  reduced  to  one  of  those 
contentions  about  words,  which  is  not  a  legal  controversy. 

It  has  been  supposed  that  a  sharing-profit  test,  with  divera 
exceptions,  qualifications  and  explanations,  was,  at  one  time, 
established  by  the  authorities.  It  has  been  supposed  that  it  was 
esteblished  in  England  in  the  latter  part  of  the  last  century ;  that 
it  was  settled  in  the  class  of  cases  generally  ranged  under  the 
leading  case  of  Waugh  v.  Carver  j  that  it  was  upheld  until  1860, 
and  that  it  was  then  overthrown  by  the  decision  in  Coz  v.  Hickman. 
Cox  V.  Htckman,  and  the  subsequent  English  cases,  maintain  that 
there  is  no  such  test ;  that  the  question  of  partnership  liability  is  a 
question  of  the  liability  of  a  principal ;  that,  so  far  as  it  is  a  ques- 
tion of  law,  it  is  governed  by  the  general  doctrines  called  law  ol 
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agency  or  law  of  principal  and  agent,  when  applied  in  a  case  of  an 
agent  and  one  principal,  and  called  law  of  partneiship  when 
applied  in  a  case  where  the  agent  is  a  joint  principal ;  and  that,  00 
far  as  it  is  a  qnestion  of  fact,  sharing  profits  is  eridence  tending 
to  show  that  the  sharer  is  a  principal.  From  1866  to  the  present 
time,  that  has  been  held  to  be  the  common  law  of  England.  Bat 
what  was  the  meaning  and  efFect  of  the  English  cases  before  1860  ? 
This  is  an  important  question,  for  this  reason  among  others,  that» 
before  1860,  the  American  authorities  were  generally  intended  to 
be  a  mere  following  of  the  English ;  and  when  we  ascertain  the 
meaning  and  effect  of  the  English  cases  before  1860,  we  shaU  learn 
what  the  mass  of  American  authorities  were  intended  to  be. 

The  civil  law  seems  to  have  been  largely  the  source  of  the  com- 
mon law  of  partnership ;  and  it  is  agreed,  by  competent  persons 
who  have  made  due  investigation  (Story  on  Part,  §§  37,  50, 51, 62  ; 
Parsons  on  Part.  88 ;  2  Am.  Law  Sev.  6,  7),  that  the  authorities 
of  the  civil  law  do  not  contain  a  sharing-profit  test  of  partnership 
liability.  No  one  seems  to  have  supposed  that  such  a  test  came 
into  England  from  the  continent.  If  it  had  been  a  rule  of  the 
civil  law,  that  fact  would  probably  .have  been  discovered  in  the 
researches,  and  asserted  in  the  discussions  that  have  occurred  in 
England  during  the  last  thirteen  years.  The  English  cases  on  the 
subject  begin  in  1775 ;  at  least,  none  have  been  found  of  an  earlier 
date.  They  do  not  refer  to  such  a  test  as  a  civil-law  doctrine 
adopted  in  England,  or  as  having  been  in  any  way  established  or 
recognized  by  any  common-law  authority  before  1775.  We  may 
safely  conclude  that,  if  there  is  such  a  test,  it  originated  at  West- 
minster Hall,  and  was  not  fabricated  before  1775.  And,  as  nearly 
if  not  quite  all  the  important  common-law  rules  that  have  been 
introduced  within  the  last  hundred  years  can  be  traced  to  the  time 
and  place  of  their  origin  by  authentic  records,  and  as  a  sharing- 
profit  test,  if  it  ever  existed,  has  been  introduced  within  that  period, 
we  should  expect  to  find,  with  a  satisfactory  degree  of  certainty, 
when,  where,  and  by  whom  it  was  introduced,  on  what  occasion, 
under  what  circumstances,  for  what  purpose,  in  what  signification, 
and  with  what  exceptions,  qualifications  and  explanations. 

Of  Bloxham  v.  Pellf  a  nisi  prius  case,  we  find  an  account  11 
Grace  v.  Smithy  2  Wm.  BL  998,  999.  It  was  tried  before  Lord 
Mai^sfi^ld,  in  the  King's  Bench,  at  the  same  sittings  at  which 
Orace  v.  Smith  was  tried  before  DeGrey,  C.  J.,  in  the  Common 
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Pteiy  Maroh  7, 1775.  Pell  and  Brooke  had  entered  into  a  part-^ 
nerahip  for  seyen  years,  but  at  end  of  one  year  agreed  to  dis* 
Bolye  ity  but  no  express  dissolution  was  had.  The  agreement  to 
djssolye  recited  that  Brooke  being  desirous  to  haye  the  profits  of 
the  trade  to  himself,  and  Pell  Ming  desirous  to  relinquish  his 
right  to  the  trade  and  profits,  it  was  agreed  that  Brooke  should 
giye  Pell  a  bond  for  £2,485,  which  Pell  had  brought  into  the  trade, 
with  interest  at  fiye  per  cent,  which  bond  was  accordingly  giyen; 
and  it  was  further  agreed  that  Brooke  should  pay  to  Pell,  in  addi* 
tion  to  fiye  per  cent  interest  for  the  use  of  his  capital  left  in  the 
business  (fiye  per  cent  being  the  legal  rate;  Jeatons  y.  Brooke^  Cow. 
793,  796),  the  sum  of  £200  a  year  for  six  years,  if  Brooke  so  long 
liyed,  as  in  lieu  of  the  profits  of  tho  trade;  Pell  to  haye  liberty  ta 
inspect  the  books.  Brooke  became  a  bankrupt,  and  this  action 
was  brought  for  a  debt  incurred  by  Brooke  in  the  course  of  trade. 
*'  Lord  Mansfield  held  that  Pell  was  a  secret  partner,''  on  this 
ground:  "  This  was  a  deyice  to  make  more  than  legal  interest  of 
money,  and  if  it  was  not  a  partnership  it  was  a  crime.  And  it 
shall  not  lie  in  the  defendant  Pell's  mouth  to  say  it  is  usury  and 
not  a  partnership." 

Pell  was  either  a  creditor  of  Brooke  or  a  joint  principal  with  him. 
If  he  was  a  creditor,  his  contract  was  usurious  and  criminal;  and 
Mansfield  held  that  he  should  not  be  allowed,  eyen  in  self-de* 
fense,  to  claim  the  position  of  a  criminal  creditor,  and  that,  there 
being  no  other  position  he  could  occupy  but  that  of  principal,  he 
must  be  considered  as  a  principal.  In  Hoare  y.  Dawes,  1  Doug. 
371,  372  (in  the  year  of  1780),  Mansfield  repeated  the  same  pe- 
culiar theory,  saying  of  ''dormant  partners"  (meaning  undisclosed 
partners),  *^  they  are  liable  when  discoyered,  because  they  would 
otherwise  receiye  usurious  interest  without  any  risk."  Although 
this  process  of  turning  all  creditors  haying  usurious  claims  against 
any  person  into  joint  principals,  copartners  and  codebtors,  liable 
with  their  debtor  to  his  other  creditors,  was  repudiated  by  the  court 
in  Chrace  y.  Smith,  when  Bloxham  y.  Pell  was  cited  and  much  relied 
on  by  the  plaintiff;  and  although  it  neyer  was  law  and  has  nearly 
passed  into  obliyion,  it  is  still  of  some  yalue  as  showing  what 
erratic  ideas  of  partnership  liability  could  preyail  in  high  places. 
When  Mansfield  could  think  an  undisclosed  partner  is  liable  for 
the  debts  of  the  firm  of  which  he  is  a  member,  not  for  the  simple 
reason  thtft  he  is  a  member  (that  is,  a  principal),  but  because,  if  he 
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were  not  liable,  his  profits  might  be  more  than  a  creditor's  legal 
interest,  it  would  not  be  surprising  if  other  judges  were  found  en- 
tertaining, or,  at  least,  reported  as  expressing,  loose  notions  on  the 
same  general  subject.  Blaxham  t.  PM  is  also  of  value,  because  It 
exhibits  the  petitions  of  a  partnership  principal  and  a  partnership 
creditor  in  striking  contrast,  and  cogently  presents  the  altematiTe 
of  forcing  a  defendant  into  the  one  position  or  the  other,  without 
any  reference  to  a  sharing-profit  test,  as  to  which  MAirsFiSLD'a 
erroneous  usury  test  affords  no  light 

The  case  Orace  t.  Sfnith,  2  Wm.  BL  998,  was,  in  its  facts,  rery 
similar  to  Bloxham  t.  Pell;  but  DeQbey,  instead  of  making  the 
defendant  a  partnership  principal  by  Mansfield's  usury  test,  left 
the  case  to  the  jnry,  who  found  a  yerdict  for  the  defendant.  What 
instructions  were  given  them  does  not  appear.  The  plaintiff  moved 
for  a  new  trial  on  the  ground  of  the  verdict  '^  being  contrary  to  law 
and  evidence."  As  no  exception  was  taken  to  any  ruling  made  or 
instruction  given  at  the  trial,  the  only  question  was,  whether  there 
was  any  evidence  for  the  defendant  competent  to  be  submitted  to  the 
jury,  or  whether  the  verdict  was  against  the  evidence.  The  court 
{DeUkby,  G.  J.,  and  Gould,  Blaokstokb  and  Nabes,  JJ.)  unan- 
imously refused  to  grant  a  new  trial.  The  decision  is  authority  on 
no  other  point  than  this:  there  was  no  reason  to  disturb  the  ver* 
diet  by  which  the  defendant  was  held  not  liable  for  partnership 
debts.  But  there  are  certain  dicta  in  the  decision  which  have  been 
supposed  to  be  the  origin  of  a  sharing-profit  test.  Concerning  the 
value  of  these  dictay  it  is  to  be  observed  that  when  the  court  took 
time  for  consideration,  Blaokstone,  in  his  reports,  in  accordance 
with  the  custom  of  English  reporters,  was  careful  to  record  the 
fact;  and  that  the  decision  in  Grace  v.  Smith  was  probably  made, 
and  the  dicta  thrown  out  orally,  without  any  deliberation  before  or 
after  the  brief  argument,  and  as  soon  as  counsel  sat  down.  A  re- 
porter's memorandum  of  the  unpremeditated  and  unguarded  utter^ 
ances  of  even  the  highest  tribunals  does  not  always  carry  a  high 
degree  of  authority.  1  Burrow  (preface),  ix.  When  the  case  came 
up  for  argument  before  the  whole  court,  ''  DeObsy,  C.  J.,  reported 
that  this  was  an  action  brought  against  Smith  alone,  as  a  secret 
partner  with  one  Bobinson."  BLACKSTOinc's  report  of  the  decision 
is  as  follows: 

''DeGbey,  G.  J.     The  only  question  is,   what  constitutes  a 
secret  partner?    Every  man  who  has  a  share  of  the  profit^of  a  trade 
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ought  also  to  bear  Yds  sluure  of  the  loe&  And  if  any  one  takes  part 
of  the  profit,  he  takes  part  of  that  fond  on  which  the  creditor  of 
the  trader  relies  for  his  payment.  If  any  one  advances  or  lends 
money  to  a  trader,  it  is  only  lent  on  his  general  personal  secnrity. 
It  is  no  specific  lien  upon  the  profits  of  the  trade,  and  yet  the  lender 
is  generally  interested  in  those  profits;  he  relies  on  them  for  repay- 
ment And  there  is  no  difFerence  whether  that  money  be  Uni  d$ 
novo  or  Uft  behind  in  trade,  by  one  of  the  partners  who  retires. 
And  whether  the  terms  of  that  loan  be  kind  or  harsh  makes  also 
no  manner  of  difference.  I  think  the  tme  criterion  is,  to  inquire 
whether  Smith  agreed  to  share  the  profits  of  the  trade  with  Bobin- 
eon,  or  whether  he  only  relied  on  these  profits  as  a  f  and  of  payment, 
a  distinction  not  more  nice  than  usually  occurs  in  questions  of 
trade  of  usury.  The  jury  haye  said  this  is  not  payable  out  of  the 
profits ;  and  I  think  there  is  no  foundation  for  granting  a  new 
triaL 

GtoULD,  J.,  same  opinion.  Blaokstokb,  J.,  same  opinion.  I 
think  the  true  criterion  (when  money  is  adyanced  to  a  trader) 
is,  to  consider  whether  the  profit  or  premium  is  certain  and 
defined,  or  casual,  indefinite,  and  depending  on  the  accidents  of 
trade.  In  the  former  case  it  is  a  han  (whether  usurious  or  not  ir 
not  material  to  the  present  question),  in  the  latter  a  partnership. 
The  hazard  of  loss  and  profit  is  not  equal  and  reciprocal,  if  the 
lender  can  receiye  only  a  limited  sum  for  the  profits  of  his  loan,  and 
yet  is  made  liable  to  all  the  losses,  all  the  debts  contracted  in  the 
trade,  to  any  amount  '^Nabbs,  J.,  same  opinion.  ''  Rule  dis- 
<duu*ged.'' 

The  question  of  fact  which  the  jury  had  answered  in  favor  of 
the  defendant  was,  whether  the  defendant  Smith  was  a  creditor  or 
a  copartner  of  Bobinson.  Whether  a  partnership  relation  between 
them  was  disclosed  or  undisclosed  was,  as  the  law  is  now  settled, 
an  immaterial  question ;  and  DbGbby's  remarks  concerning  a 
"  secret  partner "  were  made,  apparently,  because,  in  1775,  the 
liability  of  an  undisclosed  partner  was  not  so  well  understood  as  it 
now  is,  and  it  was  thought  necessary  to  give  some  other  reason  for 
holding  such  a  partner  liable  than  the  fact  that  he  is  a  partner. 
DbGrby  begins  by  suggesting  this  other  reason:  '*  Every  man  wlio 
lias  u  share  of  the  profits  of  a  trade  ought  also  to  bear  his  share  of 
the  loss."  This  is  a  free  translation  of  a  rule  of  the  civil  la>v,  aiiJ 
tnuBt  be  presumed  to  be  given  with  the  civil-law  signification  of  tliu 
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original,  which  has  no  reference  to  a  sharing-profit  test  of  liability 
to  partnership  creditors,  but  is  based  npon  the  admitted  fact  of 
partnership,  and  is  a  presumption  regulating  the  rights  and- 
obligations  of  acknowledged  partners,  as  between  themselres,  "  in 
the  absence  of  all  contrary  stipulations.  Story  on  Part,  §§  19,  20, 
24,  25,  26.  '^  Sieuti  lucrum,  ita  damnum  quoque  commune  ease 
oportei.  L  52,  §  1,  inf.  eocL  SocieUu  cdm  canirahiiur,  tarn  lucriy. 
quim  damni  cammunio  inUur.  L"  67  $od.;  I  52,  §  4,  inf.  eoA;  1 
Domat  (2d  Eng.  ed.),  142. 

Pothier,  treating  of  ''  what  natural  equity  requires  in  the  con- 
tract of  partnership,"  as  between  the  partners,  gires  this  as  the 
first  rule :  '^  In  order  that  the  contract  of  partnership  may  be 
equitable,  it  is  generally  necessary  that  the  share  assigned  by  it  to 
each  of  the  partners^  in  the  anticipated  profits,  should  be  in  pro- 
portion to  the  7alue  of  what  each  of  them  has  brought  into  the 
partnership ;  '* —  and  this  as  the  **  second  rule : "  "  Generally  each 
of  the  partners  ought  to  b^ur  the  same  proportion  of  the  losses  of  ' 
the  partnership,  as  he  ought  to  have  of  its  profits  in  case  it  is  pros- 
perous." Pothier  on  Part.  (Tudor's  translation)  11, 15.  The  sub- 
ject is  fully  discussed  in  Story  on  Part.,  ch.  3.  In  1788,  Lord 
LouoHBOBonoH  (DeGbey's  successor),  thinking  it  necessary  to 
givo  some  other  reason  for  the  liability  of  *^the  secret  partner''  to 
the  partnership  creditors  than  the  fact  that  he  is  a  partner,  said 
the  reason  is,  '^  that,  if  a  partner  shares  in  advantages,  he  also 
shares  in  all  disadvantages."  Coop  v.  JSyrey  1  H.  Bl.  37,  48.  And 
when  DeGbey,  speaking  of  the  liability  of  **  a  secret  partner,"  as 
if  it  were  something  different  from  the  liability  of  a  known  partner, 
or  must  stand  on  some  peculiar  ground,  or  needed  the  support  of 
argument  on  account  of  the  non-disclosure  of  the  partnership 
relation,  said,  '^  Every  man  who  has  a  share  of  the  profits  of  a  trade 
ought  also  to  bear  his  share  of  the  loss,"  we  can  understand  his 
argument,  though  it  would  be  considered  an  unnecessary  one  at  the 
present  day.  A  partner,  disclosed  or  undisclosed,  entitled  to  a 
share  of  the  profit,  if  any  is  made,  ought  generally  to  bear  a  share 
of  the  loss,  if  any  occurs  ;  and  it  would  be  presumed  that  such  was 
the  partnership  contract  if  there  were  no  express  agreement  on  the 
subject.  ''It  is  but  fair  that  the  chance  of  gain  and  of  loss  should 
be  taken  by  the  same  persons ;  and  it  is  natural  to  suppose  that 
such  was  their  intention,  if  they  have  said  nothing  to  the  contrary." 
1  Lindley  on  Part  18  (1st  ed.).     That  is  a  rule  of  reason  and  nat- 
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oral  JQSticey  and  a  maziin  of  the  oiyil  law,  which  DbGbby,  sup- 
ptisingsome  other  reason  than  the  fact  of  his  being  a  partner  wae 
necessary  for  charging  an  undisclosed  partner,  might  well  invoke, 
as  LorGHBOBOUGH  didy  thirteen  years  afterward.  By  ''every  man 
who  has  a  share  of  the  profits/'  DbGbsy  meant,  what  Loughbob- 
OUQH  said,  every  partner — a  partner  of  any  description  —  not 
excepting  the  nndisclosed  one  whose  liability  he  was  explaininff. 
By  ''profits/'  in  that  clause,  he  would  have  meant  net  profits, If 
the  distinction  between  gross  and  net  profits  had  been  in  his  mind, 
as  it  probably  was  not 

The  third  sentence,  "  And  if  any  one  takes  part  of  the  profit,  he 
takes  part  of  that  fund  on  which  die  creditor  of  the  trader  relies  for 
his  payment,"  connected  with  the  preceding  sentence  as  it  is  by 
"  and,"  was  probably  intended  as  a  mere  continuation  of  the  pre- 
vious reasoning  for  holding  "  a  secret  partner  "  liable,  notvrithstand- 
ing  the  secrecy  or  non-disclosure  of  the  partnership  relation.  The 
reporter's  minute  of  the  oral  opinion  appears  to  be  abbreviated  and 
imperfect ;  and  no  absurd  meaning  ought  to  be  put  upon  it  by 
strict  construction  or  verbal  criticism.  The  reported  third  sentence^ 
read  by  itself,  without  the  connecting  "and,"  and  without  reference 
to  the  context  or  the  subject  of  the  liability  of  "  a  secret  partner," 
of  which  the  chief  justice  was  speaking,  can  be  made  to  mean,  and 
has  been  supposed  to  mean,  that  "  if  any  one,"  principal  or  creditor, 
takes  a  part  of  the  profit,  he  is  liable  as  a  principal  to  all  the  cred- 
itors, because  he  takes  part  of  the  fund  on  which  they  rely  for  pay- 
ment. In  regard  to  this  interpretation  it  may  be  remarked  in  the 
first  place  that  a  partner,  disclosed  or  undisclosed,  is  liable  to  the 
creditors  whether  he  takes  a  part  of  the  profit  or  not;  but  in  the 
time  of  DbObbt  it  was  thought  necessary  to  say  that  an  undis- 
closed partner  was  liable  because  it  was  just,  as  between  him  and 
his  copartner,  in  the  absence  of  express  stipulation  to  the  contrary, 
that,  having  a  share  of  the  benefit,  he  should  bear  a  share  of  the 
burden.  In  the  second  place,  the  net  profit  is  the  balance  of  gross 
profit  left  over  and  above  the  capital  after  deducting  all  losses  and 
expenses,  and  paying  all  creditors;  and  upon  that  fund  it  is  impos- 
sible for  the  creditors  to  rely.  They  cannot  rely  for  payment  on 
what  is  to  be  left,  or  what  is  left  after  they  are  paid.  That  is  the 
only  fund  they  do  not  rely  on. 

If  it  were  possible  for  a  creditor  to  rely  for  payment  upon,  and  to 
he  paid  out  of  what  is  left  after  he  is  paid,  what  predicament  would 
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he  be  thrown  into  by  reoeiving  payment  out  of  that  fondP  Aooord- 
mg  to  one  interpretation  of  the  report  of  DbGbbt's  opinion,  by 
ti^ng  part  of  that  fund — by  receiving  payment  out  of  the  fund  he 
had  a  right  tc  rely  on  and  to  be  paid  out  of  —  a  creditor  would  in- 
fltantaneonsly  become  liable  to  all  the  other  creditors;  and  the 
moment  each  of  the  others  received  payment  ont  of  the  same  fond 
he  would  become  liable  in  like  manner.  Beoeiving  payment  of 
debts  out  of  a  proper  fund  wonld  be  more  hazardous  than  giving 
credit  Collecting  debts  might  be  more  minoas  than  losing  them. 
The  only  safe  course  for  creditors  wonld  bo  not  to  collect  their  debts 
out  of  the  fund,  whatever  it  was,  on  which  they  properly  relied  for 
payment.  Fortunately  the  transformation  of  a  creditor,  by  the  pay* 
ment  of  his  debt  out  of  the  net  profit,  into  a  partnership  princi- 
pal and  debtor  liable  to  all  the  other  creditors  is  impossible. 

If,  by  the  true  interpretation  of  DbGbey'b  opinion,  Chrae$y. 
Smith  were  an  authority  for  such  an  impossible  transformation,  it 
would  be  sufficiently  disposed  of  without  going  any  further.  The 
first  three  sentences  of  the  fragmentaiy  report  of  the  dUia  of  D>- 
Qbby  are  the  foundation  on  which  all  the  authorities  supposed  to 
favor  a  sharing-profit  test  are  based.  That  case  is  and  is  regarded 
by  all  the  authorities  as  the  one  in  which  the  supposed  test  origin 
ated;  and  it  should  have  been  treated  as  the  leading  case  instead  of 
Waugh  v.  Carver.  The  whole  argument,  'so  often  reiterated  from 
1775  to  the  present  time  in  favor  of  such  a  test,  has  been  a  mere 
repetition  of  the  supposed  meaning  of  the  reported  remark  of  Ds- 
Qbbt,  **  And  if  any  one  takes  part  of  the  profit,*  he  takes  part  of 
that  fund  on  which  the  creditor  of  the  trader  relies  for  his  pay- 
ment" Who  is  '^  any  one,"  and  what  is  '^  the  profit?  "  A  creditor 
is  ''any  one;"  and  the  balance  left,  over  and  above  the  capital, 
losses,  expenses  and  debts  of  every  kind,  is  ''the  profit "  in  a  cer- 
tain sense.  If  it  is  urged  that  DeObet  meant  that  creditor  ▲ 
should  be  liable  to  other  creditors  because  he  is  paid  or  is  to  be  paid 
out  of  what  may  be  left  after  he  is  paid;  that  this  doctrine  was 
approved  by  the  English  authorities  from  1775  to  1860,  and  by  the 
Amerioan  decisions  to  the  present  time;  and  that  is  a  settled  rule 
of  law  which  nobody  but  the  legislature  cani  change — it  is  answer 
enough  to  say  that  neither  DeObbt  nor  any  one  else  could  have 
meant  any  such  thing;  that  if  DbQbey  and  everybody  else  have 
inadvertently  used  a  formula  which,  upon  investigation,  is  fouad  to 
be  capable  of  no  other  meaning  than  that  it  is  certain  they  did  not 
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nae  it  in  that  aenae,  and^.therefore,  we  have  their  authority  for  not 
using  it  in  that  sense;  that,  if  they  did  not  use  it  in  any  other 
sense,  we  cannot,  upon  their  authority,  either  use  it  in  any  other 
sense,  or  use  it  at  all;  and  that,  if  they  did  use  it  in  some  other 
sense,  we  are  not  called  upon  to  accept  or  reject  that  other  sense 
before  it  is  discovered.  To  use  the  formula  .in  a  sense  in  which  we 
know  the  authorities  could  not  have  intended  to  use  it,  would  be  an 
irreTerent  and  revolutionary  perversion  and  overthrow  of  prece- 
dent. If  it  could  be  shown  that  DeObsy  and  all  the  venerated 
authorities  of  the  last  hundred  years  meant  that  creditors  rely  for 
payment  on  what  is  left  after  they  are  paid,  it  would  require  no  great 
courage  in  this  age  to  say  that  we  do  not  propose  to  assert  our  be- 
lief in  a  dogma  that  is  eitiier  preposterous  or  unintelligible. 

**  And  if  any  one  takes  part  of  the  profit,  he  takes  part  of  that 
fund  on  which  the  creditor  of  the  trader  relies  for  his  payment" 
In  whatever  sense  DeQbey  used  the  word  '^  profit,"  he  did  not 
mean  that  a  creditor,  relying  upon  and  paid  out  of  the  **  profit " 
or  any  other  fund,  is,  by  such  reliance  and  payment,  transformed 
into  a  copartner  with  his  debtor,  and  made  liable  to  all  the  other 
creditors.  Twice  in  his  brief  opinion  he  distinctly  recognises  the 
right  of  a  creditor  to  rely  on  *'  profits  "  for  payment  (including,  of 
conrse,  the  right  to  be  paid  out  of  the  '' profits  "  relied  on),  with- 
out thereby  becoming  liable  as  a  partner.  By  "  any  one  "  he  did 
not  mean  a  creditor.  Whom  else  oould  he  mean  but  a  partner?  If 
by  ^'  profit "  he  meant  gross  **  profit,"  that  is  not  the  fund  gener- 
ally referred  to  when  partners  agree  ''  to  share  the  profits."  If  by 
*'  profit "  he  meant  net  ^*  profit " — a  balance  of  gross  ''  profit "  left 
after  all  creditors  are  paid  —  who  but  a  sole  principal  or  a  partner 
can  take  a  part  of  that  fundP  If,  by  **  profit,"  he  meant  a  balance 
of  gross  profit  left  after  the  payment  of  all  creditors  except  those 
deferred  ones  who  are  to  be  paid  out  of  that  balance;  and  if  he 
meant  that  such  deferred  creditors  are  liable  to  those  not  thus  post- 
poned, the  contrary  doctrine  is  too  firmly  established  by  an  over- 
whelming preponderance  of  the  subsequent  authorities,  Ttnglish 
and  American,  to  be  now  questioned*  8  Kent's  Oom*  36-88; 
OoUyer  on  Part,  §§  dd-44;  Story  on  Part,  §§  82-49;  Bursons  oil 
Part  81-85,  n.;  Berthold  v.  Ooldmithy  34  How.  886,  548;  In  r# 
Francis,  Pacific  Law  Sep.,  Dec.  17,  1872  (IT.  8.  Dist  Ot  of 
Oregon). 

What  DbQbey  meant  is  to  be  ascertained,  not  by  a  literal  and 
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ridiculous  interpretation  of  some  dark  passage  in  the  fragmentarj 
report,  but  from  some  rational  sense  of  L  s  whole  opinion.  Taking 
the  third  sentence  in  connection  with  the  reason  he  was  giving  Cor 
holding  "  a  secret  partner ''  liable  (with  which  it  is  visibly  coupled 
by  ''and''),  and  with  the  rest  of  the  opinion,  and  maJdng  due 
allowance  for  the  inaccuracy  of  a  hasty  memorandum  made  by  one 
man  of  an  extemporaneous  efFusion  of  another,  the  general  drift  of 
the  whole  is  plain  enough,  and  is  plainly  opposed  to  a  sharing- 
profit  test  in  any  other  sense  than  sharing  profit  in  the  capacity  of 
a  principal,  l^e  terms  ''profit"  and  ''profits"  he  apparently 
used  without  any  discrimination  between  gross  and  net  profit  The 
general  and  uncertain  idea  of  profit,  indefinite  as  it  is  in  the  report^ 
is  no  more  indistinct  than  ideas  are  apt  to  bounder  similar  circum- 
stances, but  more  so  than  it  would  have  been  had  its  infiuence  been 
foreseen.  To  give  clearness  and  precision  of  thought  and  expres- 
sion to  what  he  is  reported  to  have  said  about  profit  would  now  bo 
an  unauthorized  alteration,  likely  to  impose  a  meaning  and  produce 
results  not  contemplated  by  the  author. 

Some  notion  of  a  creditor  relying  on  profit  seems  to  be  presented 
three  times  in  his  opinion,  the  last  time  in  a  formal  summing  up 
and  explicit  statement  that  leaves  no  doubt  what  his  test  of  the 
defendant's  liability  was,  however  cloudy  the  reported  theory  of 
creditors  relying  on  profits.  "  I  think  the  true  criterion  is  to  in- 
quire whether  Smith  agreed  to  share  the  profits  of  the  trade  with 
Bobinson,  or  whether  he  only  relied  on  those  profits  as  a  fond  of 
payment"  Here  is  presented  (with  an  undefined  and  undistin- 
guishing  idea  of  the  "  profits  ")  the  right  of  a  partner  ''  to  share  the 
profits,"  in  contrast  with  the  right  of  a  creditor  to  rely  '^  on  those 
profits  as  a  fund  of  payment."  If  Smith  "  only  relied  on  those 
profits  as  a  fund  of  payment "  —  **  payment "  implied  the  relatioiiy 
not  of  joint  principals,  but  of  debtor  and  creditor  between  Smith 
and  Bobinson,  and  a  debt  to  be  paid  to  Smith  by  Bobinson  out  of 
Bobinson's  property.  But  if  Smith  ''  agreed  to  share  the  profits  of 
the  trade  with  Bobinson,"  that  is,  to  own  them  in  common  with 
Bobinson  before  they  were  divided,  and  to  divide  them  as  their 
joint  property  into  shares,  and  not  to  receive  a  share  of  Bobinson'a 
"  profits  "  in  "  payment "  of  a  debt,  "  to  share  the  profits,"  in  that 
sense,  implied  the  relation,  not  of  debtor  and  creditor,  but  of  joint 
principals.  Parsons  on  Part  73,  n.  This  contrast  *vas  DkG-ret's 
"  true  criterion  "  of  the  defendant's  liability.     He   merely  ftateJ 
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the  question  —  creditor  or  partner  ?  in  the  form  in  which  it  seemed 
to  him  to  arise  in  that  case.  That  question  was  his  test  He  made 
no  distinction  between  '^  partners  ifUer  M96/'  and  ^'  partners  as  to 
third  persons."  The  defendant  had  not  aided  Bobinson  in  getting 
eredit  from  the  plaintiff  by  holding  himself  out  or  suffering  himself 
fco  be  held  out  as  a  partner;  and  therefore,  as  he  was  not  estopped 
to  deny  that  he  was  a  partner,  the  question  of  *^  partner  as  to  third 
persons"  did  not  arise.  ''This  was  an  action  brought  against 
Smith  alone  as  a  secret  partner  with  one  Bobinson."  The  plain- 
tiff's claim  was  that  the  defendant  and  Bobinson  were  partners 
inter  sese,  though  their  partnership  relation  was  not  disclosed. 
The  defendant  was  liable  to  the  plaintiff  if  he  was  in  fact  a  copart- 
ner of  Bobinson  as  between  Bobinson  and  himself;  if  he  has  not 
such  a  copartner,  he  was  not  liable.  If  he  was  to  receive  something 
from  Bobinson  in  ''payment"  of  a  debt,  he  was  a  creditor;  if  he 
was  "to  share  the  profits  of  the  trade  with  Bobinson,"  not  in  '' pay- 
ment "  of  a  debt,  he  was  a  partner.  Whether  he  was  a  creditor  or 
partner  depended  ui)on  their  agreement,  that  is,  their  understand- 
ing. If  they  understood  he  was  a  creditor,  he  was  a  creditor;  if 
they  understood  he  was  a  partner,  he  was  a  partner.  What  they 
understood  was  a  question  of  fact  which  the  jury  had  decided  in 
favor  of  the  defendant;  and  there  was  "no  foundation  for  granting 
a  new  trial "  on  the  ground  of  the  verdict  being  contrary  to  the 
evidence.  This  is  the  gist  of  DeObet's  opinion;  and  it  is  decisive 
against  a  sharing-profit  test  in  any  other  sense  than  sharing  profit 
in  the  capacity  of  a  joint  principal  and  copartner,  as  distinguished 
from  the  character  and  position  of  a  creditor. 

"  If,"  says  DeGbey,  "  any  one  advances  or  lends  money  to  a 
trader,  it  is  only  lent  on  his  general  personal  security.  It  is  no 
specific  lien  upon  the  profits  of  the  trade."  If  the  defendant,  as  a 
partner,  left  his  money  in  the  business,  he  had  the  "  specific  lien  " 
of  a  partner  "upon  the  profits;"  that  is,  the  profits,  being  owned 
in  common  by  him  and  Bobinson,  could  not  be  diverted  to  the 
payment  of  Bobinson's  private  debts,  to  the  damage  of  the  defend- 
ant. If ,  as  a  creditor,  he  lent  his  money  to  Bobinson,  he  lent  it  on 
3obinson's  "  general  personal  security,"  and  he  had  "  no  specific 
jen  upon  the  profits,"  although  he  was  "  interested  in  those  profits  ** 
gross  profits),  becaiise  he  relied  "  on  them  for  repayment,"  as  he 
lelied  on  the  rest  of  Bobinson's  property.  The  "  specific  lien  "  hers 
vpoken  of  is  the  lien  or  title  of  a  pfurtner.     TTpon  all  the  partnership 
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property,  a  partnership  creditor  has  sach  alien  as  gives  him  a  pref- 
erence over  the  private  creditors  of  the  partners^  which  the  law  will 
enforce.  The  ^^  specific  lien  "  or  right  of  a  partner  in  any  partner- 
ship property,  capital  or  profits,  the  partner  can  enforce  himself  by 
holding  possession  without  process  of  law.  The  '' specific  lien/' or 
right  of  a  partner  in  the  partnership  property,  is  put  by  DeGbbt 
in  contrast  with  the  '' general  personal  security"  on  which  "any 
one,"  in  the  capacity  of  a  creditor,  ^'  advances  or  lends  money  to  a 
trader."  He  alludes  to  '^  specific  lien,"  not  as  a  test,  not  as  a  tact 
the  easy  proof  or  disproof  of  which  answers  the  question  —  creditor 
or  partner?  but  as  a  consequence  and  partial  description  of  the 
partnership  relation.  He  merely  says  that  one  who  becomes  a  cred- 
itor by  loaning  money  has  ^*  no  specific  lien  upon  the  profits  "  of 
his  debtor.  This  statement  has  been  taken  as  a  declaration  that  a 
''specific  lien  upon  the  profits"  is  a  test  of  partnership  liability. 
Such  a  test  is  as  uncontrovertible  as  any  other  rights  power,  obli- 
gation or  attribute  of  a  partner.  It  amounts  to  this:  he  who  has 
the  ''specific  lien  "  of  a  partner  is  a  partner.  It  is  one  of  the  nu- 
merous ways  of  saying  a  partner  is  a  partner.  DeGbey's  remark 
about  "  specific  lien  "  was  a  mere  reference  to  one  of  the  contrasts 
between  a  creditor  and  a  partner,  a  mere  illustration  of  the  differ- 
ence between  them,  which  difference  was  his  test  of  the  defendant's 
liability  to  the  plaintiff. 

Blaokbtokb,  J.,  made  no  distinction  between  "partners  inter 
$$ie  and  "  partners  as  to  third  persons,"  but  held  that,  as  between 
the  defendant  and  Robinson,  their  chances  of  loss  and  profit  ought 
to  be  equal  and  reciprocal.  In  the  absence  of  an  express  stipula- 
tion on  that  point,  it  would  naturally  be  presumed  that  they  under- 
stood their  chances  of  loss  and  profit  were  to  be  equal  and  recipro- 
cal. "  Every  man  who  has  a  share  of  the  profits  of  a  trade  ought 
also  to  bear  his  share  of  the  loss,"  said  DeGret,  repeating  the  civil 
law.  *^IUud  expeditum  est,  si  in  ufid  ccnisd  pars  fiierit  eapressa 
(veluti  in  solo  lucro,  vel  in  solo  damno)  in  altera  vero  omissa :  in  eo 
guoque  quod  prmtermissum  est,  eandem  partem  sorvari.  Sec.  3,  inst. 
de  sodet."  1  Domat  (2d  Eng.  ed.),  142.  Many  inferences  of  fact 
are  laid  down  in  the  authorities  of  the  civil  law,  because  under  that 
system  questions  of  law  and  fact  being  decided  by  the  court  with- 
out a  jury,  there  is  little  occasion  to  preserve  the  distinction  be- 
tween law  and  fact,  which  is  indispensable  under  the  common-law 
system  of  a  court  to  decide  the  law,  and  a  jury  to  decide  the  facts. 
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Blackstoistb,  i^ocognizing  the  question  —  creditor  or  partner?  aa 
the  ultimate  inqnirj;  seeking  for  nothing  bat  the  understanding 
of  the  defendant  and  Bobinson  on  that  question;  not  constructing 
^'a  partnership  as  to  third  persons"  out  of  a  creditorship  inter 
S9S6  —  inferred  from  the  defendant's  ^^  profit  or  premium ''  being  a 
limited  and  certain  sum  that  they  understood  he  was  not  to  be  a 
partner  liable  for  an  unlimited  amount  of  debts.  That  was  a  fair 
inference  of  f act,  and  a  proper  one  for  the  court  to  draw  in  a  case 
like  Cfrace  t.  Smithy  where  the  question  was  whether  the  yerdict 
was  against  the  evidence. 

In  Hoare  t.  Dawes  and  ano.,  1  Doug.  371  (1780),  the  ground  of  action 
was^  that  the  defendants^  who,  with  others,  had  employed  a  broker 
to  buy  tea,  were  liable  as  partners.  The  rerdict  was  for  the  defend- 
ants. Lord  Mansfield,  before  whom  the  case  was  tried,  reported 
the  evidence  for  the  consideration  of  the  whole  eourfc,  on  a  motion 
for  a  new  trial.  And  the  court,  weighing  all  the  evidence,  and  com- 
ing to  the  conclusion  that,  as  a  matter  of  fact,  the  defendants  were 
not  partners  with  the  others,  were  satisfied  with  the  verdict. 

In  Ooape  and  ano.  v.  Fiyre  and  ano,  1  H.  Bl.  37  (1788),  is  an 
authority  against  a  literal  and  unqualified  sharing-profit  test ;  and 
also  goes  far  to  show  that  Gfrace  v.  Smith  is  opposed  to  such  a  test. 
It  appeared  at  the  trial  that  ''the  defendants.  Eyre  for  himself  and 
partners  (who  were  Atkineon  and  WaUan,  general  merchants), 
jBa^^s26>y  for  himself  and  SI^^AaiM,  who  were  oil  merchants,  and 
Fugh  for  himself  and  son,  who  were  also  oil  merchants,  agreed 
to  purchase  jointly  as  much  oil  as  they  could  procure,  on  a  prospect 
that  the  price  of  that  commodity  would  rise.  That  Byre  should  be 
the  ostensible  buyer,  and  the  others  share  in  his  purchase  at  the 
same  price  which  he  might  give.  Hatfersley  &  Co.  were  to  have 
one>f ourth,  Pugh  one-fourth,  and  Byre  &  Co.  the  remaining  moiety ; 
that  they  bought  large  quantities  of  oil  belonging  to  other  ships 
and  other  traders  besides  the  plaintiffs,  in  the  name  of  Byre  &  Co. ; 
that  HaUereley  and  Pugh  occasionally  came  forward  and  gave 
directions  as  to  the  delivery  of  the  oils,  and  otherwise  interfered  in 
the  transaction,  and  also  made  many  declarations  '  that  they  were 
all  jointly  interested  in  the  different  purchases,  and  that  there  was 
a  general  concern  between  thenL'  *  *  Lord  Louohbobough, 
after  declaring  his  opining  (that,  as  the  defendants  did  not  appear 
to  have  been  jointly  concerned  further  than  the  purchase  of  the 
oQ,  they  had  not  such  a  joint  interest  in  the  profit  and  h$$  as  the 
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law  made  necessaiy  to  a  partnership),  directed  a  verdict  to  be  foand 
for  theniy  which  was  accordingly  done."  Qould,  J.,  in  his  opinion, 
speaks  of  ''the  jnrj  having  found-  for  the  defendants."  Whether 
the  verdict  was  ordered,  or  the  jury  adopted  LouoHBoaouoH's 
opinion  distinctly  announced  to  them,  is  not  important  English 
judges  sometimes,  without  absolutely  ordering  a  verdict,  express 
their  opinion  of  the  evidence  alone,  or  of  the  evidence  and  law 
together,  in  a  positive  manner  that  is  practically  equivalent  to 
ordering  a  verdict ;  and  sometimes,  in  such  and  in  other  cases,  on 
motions  for  new  trials,  the  distinction  between  conclusions  of  law 
and  conclusions  of  fact  is  not  clearly  recognissed. 

In  the  argument  of  a  motion  for  a  new  trial,  in  Coqpe  S  ano.  v. 
Eyre  and  ano,,  it  was  asserted  by  the  defendants  that,  ''in  Hdar$  ▼• 
Dawes  and  Ghrace  v.  Smith,  it  is  established  as  essential  to  a  part- 
nership, either  that  there  should  be  a  contract  to  share  profit  and 
loss,  or  that  the  parties  should  offer  their  joint  credit  to  the  vendor." 
The  plaintiffs  "admitted  that  a  participation  of  profit  and  loss  was 
necessary  to  constitute  a  partnership,  and  argued  that  this  was  a  con- 
tract of  that  nature."  Gould,  J.  (one  of  the  judges  who  decided 
Chrace  v.  Smith),  said,  "I  think  the  true  criterion  is  as  stated  by  Mr. 
J.  Blaokstonb,  in  the  case  of  Grace  v.  Smith,  ^  whether  they  are 
concerned  in  profit  and  loss  ;'  and  the  same  doctrine  is  in  effect  held 
by  Chief  Justice  DbOket  in  that  case."  Finding  the  fact  to  be, 
upon  the  evidence,  that  the  defendants  were  not  jointly  concerned 
in  profit  and  loss,  he  said,  "  In  this  light  I  am  of  opinion  there  is 
no  foundation  for  the  court  to  adjudge  the  present  case  a  partner- 
ship ;  and  the  jury  having  found  for  the  defendants,  that  there  is 
no  reason  to  disturb  the  verdict."  Heath,  J.,  said.  Byre  &  Go.  are 
the  only  purchasers  known  to  the  plaintiffs ;  entire  credit  was  given 
to  them  alone.  Pugh,  HattersUy  and  Stephens  can  be  liable  only 
in  the  event  of  a  concealed  partnership,  on  this  principle,  '  that  the 
act  of  one  partner  binds  all  his  copartners,  on  account  of  the  com- 
munion of  profit  and  loss.'"  He  found  upon  the  evidence  there 
was  no  such  communion,  quoted  a  passage  from  the  civil  law  in 
support  of  Hoare  v.  Dawes,  and  concluded  against  a  new  triaL 
WiLSOK,  J.,  was  of  opinion  a  new  trial  ought  to  be  granted,  on  the 
ground  that  the  verdict  was  against  the  evidence,  which  tended  to 
show  that  the  defendants,  by  their  conduct  and  statements,  had 
admitted  themselves  to  be  joint  principals.  He  said,  "  The  con- 
tract was  actually  made  between  the  plaintiff  and  Sure  k  Oo. ;  but  if 
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the  other  defendants  were  jointly  concerned  in  it»  they  ooght 
to  be  responsible,  as  mnch  as  if  they  bad  personally  contracted. 
That  they  were  so  conoemed,  sufficiently  appears  from  the  con- 
tracts with  the  other  merchants,  and  their  own  declarations ;  these, 
I  think,  were  proper  to  be  giyen  in  eyidenoe,  being  against  them- 
selres,  to  which  evidence  the  verdict  was  contrary.  The  defend- 
ants were  all  concerned  in  a  general  speculation.  There  was  an 
-original  agreement  between  them  to  purchase  as  much  oil  as  they 
could  procure.  Of  what  nature  that  agreement  was,  there  is  no 
evidence  precisely  to  prove,  no  witness  having  been  present  when  it 
was  concluded.  It  might  have  been  such  as  would  have  made  them 
jointly  answerable,  or  it  might  not.  How  then  are  we  to  collect 
what  it  was  P  Surely,  from  the  declarations  of  the  parties  them- 
selves." He  then  reviewed  the  evidence  showing  admissions  of 
-defendants  who  contested  the  suit  that  they  were  joint  principals, 
referred  to  '^  such  a  participation  of  profit  and  loss  as  will  make  a 
partnership ; "  and  remarked,  ^^  in  Or  ace  v.  Smith  the  terms  of  the 
•contract  (between  Smith  and  Bobinson)  were  stated ;  if  the  terms 
-of  this  contract  had  been  stated,  we  might  have  judged  of  the  re- 
sponsibility of  the  defendants;  but  not  being  stated,  we  must  receive 
their  own  acknowledgments  of  responsibility." 

LouGHBOBonoH,  C.  J.,  said  he  still  continued  to  think  the 
defendants  were  not  liable  as  partners ;  ''the  vendor  can  have  no 
remedy  against  any  person  with  whom  he  has  not  contracted, 
unless  there  be  a  partnership.  *  *  In  order  to  constitute  a 
partnership,  a  communion  of  profits  and  loss  is  essential.  The  shares 
must  be  joint,  though  it  is  not  necessary  they  should  be  equaL 
*  *  *  Eyre  was  a  mere  speculator,  and  the  other  defendants 
were  to  share  in  the  purchase,  but  were  not  jointly  interested  in 
Any  subsequent  disposition  of  the  property.  *  *  *  In  the  trans- 
duction in  question  (with  the  plaintiffs)  there  was  not  that  commun- 
ion between  them  necessary  to  make  them  partners." 

''Communion  of  profit  and  loss"  is  civil-law  language,  and 
means  a  certain  condition  of  partnership  that  is  presumed,  in  the 
absence  of  a  stipulation  to  the  contrary  (1  Domat,  1,  8,  1,  art.  8, 
9;  Story  on  Part.,  §  62),  as  between  the  partners,  without  regard 
to  third  persons.  Sicuti  Iticrum^  ita  damnum  quoqve  cofnmune  esse 
4tporM.  Societas  cum  contrahitur,  tarn  lurri,  quam  damni  cam^ 
^nunit  initur.  Louohborough  had  not  forgotten  the  civil  Ian 
which  he  had  studied  aad  practiced  in  Scotland.    Ooope  and  ano.  ▼. 
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Eyre  and  ano.  shows  that  in  1788,  the  Court  of  Common  Pleas  (their 
attention  being  particularly  caUed  to  Oraee  t.  Smith,  decided  in 
that  court  thirteen  jean  before,  and  one  of  the  judges  who  decided 
it  still  remaining  <m  the  bench)  did  not  understand  that  a  literal 
and  unqualified  aharing-profit  test  had  been  established  in  that  or 
:n  any  other  case. 

^'  A  partnership  is  a  joint  understanding  to  share  in  the  profit 
and  loss."  If  there  is  no  estoppel,  the  question  is  whether  the- 
defendants  ^'considered  themselyes  as  partners."  SaviUeY.  Rolh 
mison,  4  D.  &  E.  720,  727,  728.  When  Abhhubst,  J.,  in  that 
case,  speaking  of  the  liability  of  '^dormant  partners,"  says:  ^' There 
the  party  furnishing  the  goods  may  resort  to  all  those  who  are 
entitlod  to  share  in  the  profits;  for  though  in  such  case  the  dor- 
mant partners  may  not  be  known  at  the  time  of  the  contract,  yet,*^ 
when  discovered,  they  are  liable  —  he  does  not  lay  down  a  shiffing- 
profit  test  in  confiict  with  his  definition  of  a  partnership,  *'  a  joint 
undertaking  to  share  in  the  profit  and  loss."  ''  To  share  in  tho 
profits"  was  an  elliptical  repetitibn  of  his  previous  expression  ''to 
share  in  the  profit  and  loss."  Sharing  profit  and  loss  is  a  different 
thing  from  sharing  profit,  when  the  sum  of  the  losses  exceeds  tho 
sum  of  the  profits. 

*^  Though,  in  point  of  fact,  parties  are  not  partners  in  trade» 
yet,  if  one  so  represents  himself,  and  by  that  means  gets  credit  for 
goods  for  the  other,"  both  are  liable.  De  Berkam  v.  Smith,  1  Esp. 
29  (1793). 

In  Waugh  v.  Carver,  Carver  and  Oiesler,  2  H.  Bl.  235  (1793), 
under  written  articles  of  agreemefit  between  the  defendants,  Giesler 
'^  removed  from  Plymouth  and  settled  at  Gowes,  where  he  carried 
on  the  business  of  a  ship  agent,  in  his  own  name,  and  contracted 
for  the  goods,  etc.,  which  were  the  subject  of  this  action."  '^  A 
verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the 
court,  on  a  case  which  stated  "  the  articles  of  agreement  ''  And 
the  question  was  whether  the  defendants  were  partners  on  the  true 
construction  of  the  articles."  The  Carvers  were  to  continue  their 
business  of  ship  agents  at  Portsmouth;  and  certain  profits  of  the 
business  at  both  ports  were  to  be  divided  between  the  defendants 
in  certain  proportions.  There  was  a  stipulation  that  neither  of 
them  should  be  affected  by  any  loss  that  might  happen  to  the  other, 
or  be  answerable  for  the  acts  of  the  other.  The  court  consisted  ot 
Etbe»'  C.  J.,  and  Gk>ULD,  Hbath  and  Rookb,  JJ.    The  Chief  Jua- 
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ude  delivered  an  opinion,  in  which  Gould  and  Hbath  ooncnrred. 
BooKB,  hairing  be^  ooansel,  did  not  sit.  Oould  was  one  of  the 
judges  who  decided  Cfraee  y«  Smith  ;  and  Gould  and  Hbath  had 
deliyered  opinions  in  Goope  y.  Syre. 

The  Chief  Justice  begins  by  saying  that,  if  there  were  an  annuity 
granted  ont  of  a  banking-hoo^e,  to  the  widow,  for  instance,  of 
a  deceased  partner,  it  would  not  make  her  liable  to  the  debts  of  the 
house.  This  can  mean  no  more  than  that  an  annuitant  is  not 
necessarily  a  partner.  A  partner  might  stipulate  for  an  annuity 
instead  of  any  other  form  of  benefit  But  an  annuity  is  not  a 
common  kind  of  partnership  interest;  and  the  widow  of  a  partner 
does  not  usually  take  his  place  in  a  banking-house.  In  tiie  sup- 
posed case,  the  annuity,  the  nature  of  the  business  of  the  house» 
and  the  sex  of  the  annuitant,  would  be  circumstances  tending  to 
show  that  she  was  a  creditor  and  not  a  partner. 

The  second  part  of  Etbe'b  opinion  relates  to  estoppeL  **  The 
definition  of  a  partnership  cited  from  Puffshdorf  is  good  as  be- 
tween the  parties  themselves,  but  not  with  respect  to  the  world  at 
large.  If  the  question  were  between  A  and  B  whether  they  were 
partners  or  not,  it  would  be  very  well  to  inquire  whether  they  had 
contributed,  and  in  what  proportions,  stock  or  labor,  and  on  what 
agreement  they  were  to  divide  the  profits  of  that  contribution.  But 
in  all  these  cases  a  very  different  question  arises,  in  which  that  defi- 
nition is  of  little  service.  The  question  is  generally,  not  between  the 
parties  as  to  what  shares  they  shall  divide,  but  respecting  creditors, 
claiming  a  satisfaction  out  of  the  funds  of  a  particular  house,  who  shaU 
be  deemed  liable  in  regard  tx)  these  funds.  Now  a  case  may  be  stated 
in  which  it  is  the  clear  sense  of  the  parties  to  the  contract  that  they 
shall  not  be  partners;  that  A  is  to  contribute  neither  labor  nor 
money,  and^  to  go  still  farther,  not  to  receive  any  profits.  But  if 
he  will  lend  his  name  as  a  partner,  he  becomes  as  against  all  the 
rest  of  the  world  a  partner,  not  upon  the  ground  of  the  real  trans- 
action between  them,  but  upon  principles  of  general  policy,  to  pre- 
vent the  frauds  to  which  creditors  would  be  liable,  if  they  were  to 
suppose  that  they  lent  their  money  upon  the  apparent  credit  of 
three  or  four  persons,  when  in  fact  diey  lent  it  only  to  two  of  them, 
to  whom,  without  the  others,  they  would  have  lent  nothing." 

The  third  part  of  the  report  of  Eybb's  opinion  has  caused  this 
ease  to  be  considered  a  leading  one.  In  its  general  tone,  this  third 
part  is  a  continuation  of  his  previous  statement  of  estoppel.     If  his 
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remarkB  were  acoorately  reported,  he  said:  '^  It  is  plain^  upon  the 
oonstructioii  of  the  agreement,  if  it  be  constraed  only  between  the 
Carvers  and  Giesler,  that  they  were  not  nor  ever  meant  to  be  part- 
ners. They  meant  each  house  to  carry  on  trade  without  risk  of 
each  other,  and  to  be  at  their  own  loss.  *  *  *  That  was  the 
agreement  between  themselTes.  But  the  question  is,  whether  they 
have  not,  by  parts  of  their  agreement,  constituted  themselves  part- 
ners in  respect  to  other  persons.  The  case,  therefore,  is  reduced 
to  the  single  point,  whether  the  Carvers  did  not  entitle  themselves 
and  did  not  mean  to  take  a  moiety  of  the  profits  of  Oiesler's  house 
agreed  upon  for  the  settlement  of  their  accounts.  That  they  have 
generally  and  indefinitely,  as  they  should  arise,  at  certain  times 
done  so  is  clear  upon  the  face  of  the  agreement;  and,  upon  the 
authority  of  Orace  v.  Smith,  he  who  takes  a  moiety  of  all  the  profits 
indefinitely,  shall,  by  operation  of  law,  be  made  liable  to  losses,  if 
losses  arise,  upon  the  principle  that  by  taking  a  part  of  the  profits 
he  takes  from  the  creditors  a  part  of  that  fund  which  is  the  proper 
security  to  them  for  the  payment  of  their  debts.  That  was  the 
foundation  of  the  decision  in  Grace  v.  Smith,  and  I  think  it  stands 
upon  the  fair  ground  of  reason.  *  *  If ,  therefore,  the  principle 
be  true  that  he  who  takes  the  general  profits  of  a  partnership  must 
of  necessity  be  made  liable  to  the  losses  in  order  that  he  may  stand 
in  a  just  situation  with  regard  to  the  creditors  of  the  house,  then 
this  is  a  case  clear  of  all  difficulty.  For,  though,  with  respect  to 
each  other,  these  persons  were  not  to  be  considered  as  partners,  yet 
they  have  made  themselves  such  with  regard  to  their  transactions 
with  the  rest  of  the  world.  I  am,  therefore,  of  opinion  that  there 
ought  to  be  judgment  for  the  plaintiff.'' 

In  Massachusetts,  in  1821,  this  third  part  of  Etsb's  opinion 
«cems  to  have  been  regarded  the  same  as  the  second  part — as  the 
iloctrine  of  estoppel,  and  nothing  more.  ^^  It  is  there  (in  Waugh 
V.  Oarver)  stated  by  Eybe,  C.  J.,  that  ^  he  who  takes  a  moiety  of  aU 
the  profits  indefinitely,  shall,  by  operation  of  law,  be  made  liabk 
for  losses,  if  losses  arise,  upon  the  principle  that,  by  taking  a  part 
of  the  profits,  he  takes  from  the  creditors  apart  of  that  fund  which 
IS  the  proper  security  for  the  payment  of  their  debts.'  This  remark, 
as  a  general  observation,  is  true.  It  may  be  that  as  between  the  par- 
ties no  partnership  exists;  and  yet  that  they  may  have  conducted 
themselves  in  such  manner  as  to  have  induced  others  to  believe  that 
mch  a  partnership  existed,  and  to  give  credit  accordingly.     In  such 
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a  case  they  are  not  to  be  protected  by  their  private  agreement  that 
one  shall  not  be  answerable  for  the  other."  Bice  v.  Austin,  17 
Mass.  197*  ^5.  If  this  was  all  Etrb  meant^  there  is  no  difficulty 
in  the  authorities.  But,  if  Waugh  v.  Carver  is  fuUy  and  accurately 
reported,  it  would  seem  that  he  meant  something  more  or  less  than 
estoppel. 

The  apparent  meaning  of  the  report  is  that»  as  ^^  between  the 
Carvers  and  Oiesler/' ''  they  were  not  nor  ever  meant  to  b^  part- 
ners;" that»  '^  upon  the  autiiority  of  Chace  t.  Smith,  he  who  takee 
a  moiety  of  all  the  profits  indefinitely,  shall,  by  operation  of  law, 
be  made  liable  to  losses,  if  losses  arise,  upon  the  principle  that,  by 
taking  a  part  of  the  profits,  he  takes  from  the  creditors  a  part  of 
that  fund  which  is  the  proper  security  to  them  for  the  payment  of 
their  debts;  that  was  the  foundation  of  the  decision  in  Cfraee  ▼. 
Smith,  and  I  think  it  stands  upon  the  fair  ground  of  reason; "  and 
that,  **  though  with  respect  to  each  other  these  persons  were  not  to 
be  considered  as  partners,  yet  they  have  made  themselves  such  with 
regard  to  their  transactions  with  the  rest  of  the  world."  Accord* 
ing  to  the  report,  Eybe  professed  to  follow  ^^the  authority  of 
Orace  v.  Smith,^  and  ^*  the  principle  "  which  **  was  the  foundation 
of  the  decision  in  Cfraee  v.  Smith.*'  He  intended  to  invent  no  new 
law.  He  meant  to  be  governed  absolutely  by  a  particular  pr9oe- 
dent,  and  ''  the  principle  "  of  that  precedent.  He  distinctly  stated 
that  precedent  and  ^'  tiie  principle  "  of  it.  He  is  not  to  be  charged 
with  the  introduction  of  new  law  when  he  avowed  his  passive  obe- 
dience and  implicit  submission  to  authority.  The  doctrine  which  he 
reverently  accepted  was  "  the  principle  that,  by  taking  a  part  of  the 
profits,  he  takes  from  the  creditors  a  part  of  that  fund  which  is  the 
proper  security  to  them  for  the  payment  of  their  debts."  He  said 
that  was  the  doctrine  of  Gfrace  v.  Smith,  and  he  thought  it  stood 
*'  upon  the  fair  ground  of  reason."  It  will  be  quite  time  enough  for 
us  to  accept  or  reject  this  doctrine  when  we  are  informed 
what  it  is  —  what  DbGbbt  meant  by  it,  and  what  Etbb  supposed 
DbGbbt  meant.  When  there  is  but  one  creditor,  the  question  does 
not  arise;  the  question  arises  when  a  defendant,  as  well  as  a  plain- 
tiff, claims  to  be  a  creditor.  If  there  are  several  creditors,  every 
one  of  them  (except  the  one  last  paid)  who  takes  a  part  of  the  fund, 
capital  or  gross  profits  on  which  he  relies  for  payment,  takes  a  part 
of  the  fund  on  which  other  creditors  (one  or  more)  rely.  As  tc 
net  profit,  creditors  do  not  rely  for  payment  on  what  will  be  oi 
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what  u  left  after  they  are  paid.  It  is  apparent^  therefore,  that  Dm- 
Obbt  did  not  mean,  and  that  Bybb  did  not  aappoae  DbOut 
meanty  that  a  creditor,  taking  capital  or  profits  in  payment  of  a 
debt,  and  thereby  taking  a  part  of  the  fond  on  which  other  cred- 
itors rely,  becomes  liable,  by  that  act  for  that  reason,  to  those  other 
creditors. 

'^  The  foundation  of  the  decision  in  Gfraee  y.  Smith  **  was,  that 
the  question,  creditor,  or  partner  t  was  the  test  of  the  defendant's 
liability  to  the  plaintiff  and  that  that  question  did  not  appear  to 
have  been  erroneously  decided  by  the  jury  in  &yor  of  the  defend* 
ant.  The  dark-reported  saying  of  Db  Qbbt  about  taking  a  part  of 
the  fund  on  which  creditors  rely,  whatever  archsBological  interest  it 
may  possess,  would  be  uninteresting  if  it  were  now  put  forth  for  the 
first  time.  As  a  literary  curiosity,  it  may  receive  some  attention ; 
as  a  legal  proposition,  its  meaning  and  value  have  never  been  satis- 
factorily  made  out.  It  is  no  matter  of  wonder  if,  occasionally,  a 
loose,  unconsidered,  extemporaneous  remark  of  a  fallible  judge,  as 
understood,  abridged,  and  hurriedly  thrown  upon  paper  by  an 
unofficial,  volunteer  reporter,  who  perhaps  did  not  ''  write  short- 
hand, nor  very  quickly "  (1  Doug,  z,  preface),  is,  upon  critical 
examination,  found  unintelligible. 

Decided  in  the  same  court,  and  reported  in  the  same  volume  with 
Waugh  v.  Carver,  is  the  case  Benjamin  v.  Parteus,  2  H.  BL  590. 
The  question  is,  whether  one  Bennett,  a  broker,  who  was  to  have  a 
share  of  profit,  is  a  competent  witness,  or  whether  he  is  rendered 
incompetent  by  being  a  partner.  It  is  argued  on  one  side,  that 
''  he  was  to  have  a  profit  on  the  sale,  not  as  a  broker^  but  as  a  part- 
ner ; "  and  on  the  other  side,  that  he  ''  was  nothing  like  a  partner, 
as  there  was  no  communion  of  profit  and  loss."  The  court,  decid- 
ing the  question  by  the  weight  of  the  evidence,  is  divided  in 
opinion.  Etbb,  G.  J.,  thinks  **  here  the  agent  takes  a  profit  in 
fact  as  a  principal ;  '*  Hbath  and  Booke,  JJ.,  think  he  takes  it 
'<  as  a  broker,  and  not  as  a  principal."  This  case  is  important,  not 
as  an  authority  on  the  test  of  partnership  liability,  but  as  show- 
ing that  Etbb  (as  well  as  DbGbbt)  recognized  the  distincticm 
between  taking  profits  ''  as  a  principal,"  and  taking  them  as  a 
creditor.  And  when,  in  Waugh  v.  Carver,  he  repeated  Db  Gbbt'b 
remark  about  taking  profits,  and  when  it  is  apparent  he  did  not 
mean  taking  profits  as  a  creditor,  what  could  ho  mean  but  taking 
them  as  a  principal  ?    If  that  is  his  meaning,  there  is  no  difficult 
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in  the  authorities.  The  objection  to  this  expknation  ia,  he  ii 
reported  to  have  said  that»  as  between  the  defendants,  ''  they  were 
not  nor  eyer  meant  to  be  partners  ;^  but  this  was  said  with  refer- 
ence to,  and  as  synonymous  with,  the  next  sentence,  ''  they  meant 
each  house  tocany  on  trade  without  risk  of  each  other,  and  to  be 
at  their  own  loss. "  He  might  have  meant  that,  inim'  ifsse,  they  were 
not  partners  in  the  sense  of  being,  ifU&r  868$,  chargeable  with  the 
losses  of  both  houses,  although  they  were  principals  who  jointiy  car> 
ried  on  the  business  of  both  houses.  He  might  haye  meant  that  per- 
sons are  not  fully  and  strictly  partners  (according  to  the  common 
understanding  and  practice  of  partnership),  unless,  inter  mm,  their 
losses  are  joint;  that  when,  inter  tete,  theirlossesarenot  joints 
they  are  pcirtners  only  in  aqualifled  and  peculiar  sense ;  and  this 
would  be  so  if  '^a  communion  of  profit  and  loss"  is  a  correct  defi- 
nition of  partnership. 

This  explanation  has  the  support  of  high  authority.  In  Cox  t. 
Uieknum,  9  C.  B.  (S.  &)  47,  92,  95  (1860),  Lord  Oujlswobtr  said, 
**  A  right  to  participate  in  profits  affords  cogent,  often  condusiTe^ 
eyidence  that  the  trade  in  which  the  profits  haye  been  made  was 
carried  on  in  part  for  and  on  behalf  of  the  person  setting  upsuch  a 
claim.  But  the  real  ground  of  the  liability  is,  that  the  trade  has 
been  carried  on  by  persons  acting  on  his  behall  When  that  is  the 
case,  he  is  liable  to  the  trade  obligations,  and  entitled  to  its  profits, 
or  to  a  share  of  them.  It  is  not  strictly  correct  to  say,  that  his  right 
to  share  of  the  profits  makes  him  liable  to  the  debts  of  the  trade. 
The  correct  mode  of  stating  the  proposition  is,  to  say  that  the  same 
thing  that  entities  him  to  the  one  makes  him  liable  to  the  other, 
namely,  the  fiict  that  the  trade  has  been  carried  on  in  his  behaU^i.4, 
that  he  stood  in  the  relation  of  principal  toward  the  persons  acting 
ostensibly  as  the  traders,  by  whom  the  liabilities  haye  been  incurred* 
and  under  whose  management  the  profits  haye  been  made.  *  ^ 
I  can  find  no  case,  in  which  a  person  has  been  made  liable  as  a  dor- 
mant or  sleeping  partner,  in  which  the  trade  inight  not  fairly  be 
said  to  haye  been  carried  on  for  him,  together  with  those  osten- 
aibly  conducting  it,  and  when  therefore  he  would  stand  in  the 
position  of  principal  toward  the  ostensible  members  of  the  firm  as 
his  agents.  This  was  certainly  the  case  in  Waug?*  y.  Carver,  2  H. 
BL  235.  There,  Messrs.  Garyer,  who  were  ship  agents  at  Ports- 
mouth, agreed  with  Giesler,  a  ship  agent  at  Plymouth,  that,  if  he 
would  establish  himself  as  a  ship  agent  at  Oowes,  they  would  share 
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Detween  them  the  profits  of  their  respeotiye  agencies  in  certain 
stipulated  proportions.  When,  therefore,  Giesler,  in  porsoance  of 
the  agreement,  did  establish  himself  at  Oowes,  and  there  carry  on 
the  business  of  a  ship  agent,  he  in  fact  carried  it  on  for  the  bene- 
fit of  Messrs.  Garrer  as  well  as  of  himself ;  and  the  court  held  that^ 
in  these  circumstances,  the  stipulation  which  they  had  entered  into, 
that  neither  party  to  the  agreement  should  be  answerable  for  the 
acts  of  the  other,  was  a  stipulation  which  they  could  not  make,  so 
as  thereby  to  affect  third  persons.  Bach  firm  was  carrying  on  busi- 
ness on  account,  not  only  of  itself,  but  also  of  the  Qther  firm  ;  this, 
therefore,  made  each  firm  the  agent  of  the  other." 

By  '<  taking  a  part  of  the  profits, '^  Db  Grbt  and  Byrb  may  have 
meant  (if  their  meaning  reached  a  mature  and  definite  shape) 
**  taking  a  part  of  the  profits  as  a  principal ;  ^  and  their  idea  <rf 
creditors  relying  on  profits  for  the  payment  of  their  debts  may  haye 
been  a  generality  too  crude,  superficial  and  vague  to  be  practically 
applied  to  the  details  of  eyidence,  or  to  any  specific  point  of  a  case^ 
Whatever  they  meant^  it  is  certain  they  did  not  mean  that  a  credi- 
tor relies  on  or  takes  apart  of  the  net  profit  left  after  he  is  paid,  or 
that  a  creditor,  taking  part  of  the  gross  profit,  as  a  creditor,  in 
payment  of  his  debt»  thereby  becomes  liable  to  other  creditors. 
What  else  could  they  mean  except  estoppel,  or  taking  profits  as  a 
principal?  Profit  is  generally  the  great  object  in  forming  both  the 
relation  of  creditor  and  debtor,  and  the  relation  of  partners.  The 
question  in  this  class  of  cases  is,  whether  the  relation  between  the 
defendants  is  that  of  creditor  and  debtor,  or  that  of  partners,  i.  e., 
joint  principals  and  mutual  agents.  If  a  defendant  takes  a  profit 
as  a  creditor,  he  is  a  creditor;  if  he  takes  it  as  a  principal,  he  is  a 
principal  It  is  natural  to  inquire  in  which  capacity  he  takes  it, 
because  it  is  the  object  of  the  business;  he  takes  it  in  one  capacity 
or  the  other,  and  usually  the  one  in  which  he  takes  it  is  plainly 
pointed  out  by  the  circumstances  of  the  case. 

Wilkifmn  v.  ISrasi&r,  4  E^p.  182  (1802),  was  aaaampmt,  brought 
against  the  captain  of  a  whale  ship,  by  a  sailor,  to  recover  his  share 
of  the  produce  of  a  whaling  voyage.  By  the  articles,  the  proceeds 
of  the  voyage  were  to  be  divided  in  certain  proportions  between  the 
owners  of  ti^e  ship,  the  officers,  and  crew.  The  proportion  of  a 
common  sailor  was  a  one  hundred  and  ninetieth  part.  At  the  trial, 
the  defendant  objected  that  the  action  could  not  be  maintained, 
because  the  plaintiff  and  defendant  were  to  be  paid  out  of  the 
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profiii  of  the  voyage,  and  were  therefore  partners.  But  Lord  Alyak- 
LBY  said,  he  would  not  nonsuit  the  plaintiff  on  such  an  objection: 
that  the  plaintiff  and  the  other  sailors  were  hired  by  the  defendant 
and  the  owners,  to  serre  on  board  the  ship  for  wages  to  be  paid  to 
him;  and  the  share  was  in  the  nature  of  wages,  unliquidated  at  the 
time,  but  capable  of  being  reduced  to  a  certainty  on  the  sale  of  the 
oil,  which  had  taken  place:  and  that  he  should  not,  therefore, 
consider  them  as  partners,  but  as  entitled  to  wages  to  the  extent  of 
their  proportion  in  the  produce  of  the  Toyage."  There  was  a  ver- 
dict for  die  defendant  This  case  only  shows  there  was  no  part- 
nership inter  sese :  but  all  the  authorities  agree  that,  in  such  a 
case,  the  sailors  are  not  partners  as  to  third  persons,  and  are  not 
liable  for  the  implements  they  use  or  the  food  they  consume.  Mair 
T.  GUnnie,  4  M.  &  S.  240,  244;  Bice  v.  Austiuy  17  Mass.  197,  206; 
Parsons  on  Part  81,  n.  They  do  substantially  the  whole  work  of 
the  voyage;  they,  and  the  ofiScers  and  owners  of  the  ship,  are  to 
have  shares  (''casual,  indefinite,  and  depending  on  the  accidents 
of  "  the  business)  of  the  profits  of  their  labor  and  capital  invested  in 
what  is,  in  a  certain  sense,  a  common  enterprise  and  joint  concern: 
yet  the  sailors  are  not  partners  inter  eese  or  quoad  alios,  because 
they  neither  share  in  the  profits,  nor  have  any  thing,  nor  do  any 
thing  in  the  business  of  the  voyage  as  principles.  They  are  to  have 
shares  of  the  profits  as  creditors,  not  as  partners. 

HesJceth  v.  Bhnchardj  4  East,  144  (1803),  was  assumpsit  for 
money  paid.  The  plaintiff  had  brought  goods  on  the  credit  of 
himself  and  the  defendant's  testator  (Robertson),  to  be  disposed  of 
by  Robertson,  the  profit  to  be  equally  divided  between  them.  The 
plaintiff  brought  this  action  to  recover  what  he  had  paid  for  the 
goods.  A  verdict  was  taken  for  the  plaintiff  by  consent,  subject 
to  the  opinion  of  the  court  The  objection,  that  the  action  could 
not  be  maintained  because  the  plaintiff  was  a  partner  with  the 
defendant's  testator,  was  overruled.  ''  Lord  Ellenbobough,  G.  J. 
The  distinction,  taken  in  Waugh  v.  Carver  and  others,  applies  in 
this  case.  Quoad  third  persons  it  was  a  partnership;  for  the  plain- 
tiff was  to  share  half  the  profits.  But  as  between  themselves,  it 
was  only  an  agreement  for  so  much,  as  a  compensation  for  the 
plaintiff's  trouble,  and  for  lending  Robertson  his.  credit''  The 
remark  about  partnership  quoad  third  persons  is  a  dictum.  The 
decision  is,  that  the  plaintiff  was  to  have  a  share  of  the  profit^  ''a/> 
a  'sompensation,"  in  the  capacity  of  a  creditor,  not  *n  the  capaci« 
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of  a  partner.  It  would  aeem  that  the  capacity  in  which  he  was  to 
haTe  a  share  depended  on  the  onderstanding  of  the  plaintiff  aad 
BobertK>ny  and  that  their  nnderatanding  was  a  question  of  fact  for 
the  joiy.  .The  dictum,  if  correctly  rraorted^  and  taken  Jiterally, 
is,  that  BLLiKBOBOueH,  glancin^^  at  Waugh  v.  Oart&r,  inconsidex- 
ately  took  it  for  granted  that  Btbb  meant  that  eveiT  creditor, 
properly  taking  a  part  of  the  fond  on  which  aU  creditors  rdyi 
becomes  thereby  liable,  as  a  partner,  to  all  the  other  creditors:  in 
other  words  (as  this  liabili^  most  arise  from  the  creditor's  right 
to  rely  on  and  take  a  part  of  that  fond,  and  not  from  his  taking  a 
part  of  it),  int9r  mss,  every  partnership  firm  consists  of  all  the  ao- 
tnal  partners,  bat  quoad  the  creditors  of  the  firm,  it  consists  of  all 
those  actual  partners  and  all  those  creditors  turned  into  construct- 
ive partners  by  a  fiction  of  hw.  If  the  didum  is  to  be  taken  not 
literally,  but  as  meaning  that  ''the  plaintiff  was  to  share  half  the 
profits  "  as  a  principal,  it  is  unobjectionable.  If  it  is  a  loose  gen- 
erality, too  vague  for  practical  use,  it  need  not  be  considered. 

Dry  V.  SosweU,  1  Gamp.  329  (1808),  throws  a  light  upon  the 
meaning  of  Bllbkbobough  in  Hesheth  v.  Slanchard.  It  wae 
''Assumpsit  for  work  and  labor,  and  materials  in  and  about  the 
repairs  of  a  lighter.  Plea,  the  general  issue.  There  was  no  doubt 
as  to  the  repairs  being  done;  and  the  only  question  was,  whether 
the  defendant  was  liable  for  them.  The  wi^esses  first  stated  that 
the  lighter  was  the  sole  property  of  a  person  of  the  name  of  Rus- 
sell, that  she  was  let  out  by  him  to  the  defendant,  who  worked  her; 
and  that  the  two  shared  her  profits  equally  between  them.  Lord 
Bllskbobouoh  said,  in  tiiat  case  the  defendant  was  to  be  con- 
•idered  a  partner,  and  was  jointly  liable  for  the  repairs  done  to  the 
lighter:  there  was  here  a  participation  of  profit  and  loss,  which 
instituted  a  partnership.  But  the  agreement  with  Russell  subse- 
quently appeared  to  be  this,  that  the  defendant^  in  consideration 
of  working  the  lighter,  should  receive  half  her  gross  eaminffs,  and 
that  Russell,  as  owner,  should  receive  the  other  half.  Lord  Bllbit- 
BOBOUOH  observed  that  this  was  only  a  mode  of  paying  the  defend- 
ant wages  for  his  labor,  and  was  different  from  a  participation  of 
profit  and  loss;  so  that,  under  these  circumstances,  no  partnership 
eould  be  considered  as  existing  between  him  and  the  owner  of  the 
lighter.''  When  it  appeared  that  the  defendant  was  entitled  ho  a 
share  of  net  profits,  a  fund  which  a  creditor,  as  such»  cannct  be 
entitled  to  a  share  of,  and  cannot  rely  upon,  Bllekbobough  held 
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him  to  be  a  partner:  when  it  appeared  that  he  was  entitled  to  a 
share  of  gross  earnings,  a  fund  which  a  creditor,  as  such,  may  be 
entitled  to  a  share  of,  and  may  relynpon,  Ellekbobough  held  him 
to  be  a  creditor  and  not  a  partner.  This  was  a  repudiation  of  the 
theory  of  deriving  partnership  liability  from  taking  a  part  of  the 
fund  on  which  creditors  rely.  The  defendant  must  have  been  either 
a  creditor  or  a  partner.  If  he  had  been  entitled  to  a  share  of  the  net 
profits,  the  meaning  and  existence  of  that  fund  imply  that  all 
creditors  have  been  paid,  and  that  any  person  entitled  to  a  part  of 
it  must  be  a  partner.  Lord  Ellbnbobouqh  probably  did  not  have 
this  Tiew  distinctly  and  fully  in  his  mind ;  but  when  he  held  that 
the  defendant  receiving  half  the  gross  earnings,  received  them  as 
**  wages  for  his  labor/'  u  $.,  received  them  in  the  capacity  of  a  cred- 
itor, he  clearly  pi^esented  the  distinction  between  a  creditor  and  a 
partner  (which  distinction  is  necessarily  the  test  of  liability  in  such 
eases),  although  he  took  the  place  of  the  jury  in  deciding  a  ques* 
tion  of  taeL  Whether  the  defendant  was  to  receive  half  the  gross 
earnings  in  the  capacity  of  creditor  or  joint  principal,  depended  on 
the  understanding  of  the  defendant  and  Bussell;  and  that  under- 
standing was  a  question  of  fact 

Wish  V.  Smaa,  1  Oamp.  331  (1808),  exhibits  the  distinction 
between  a  partner's  and  a  creditor's  share  of  profits ;  but  the  under- 
standing of  the  parties  on  that  point  appears  to  have  been  inferred 
from  the  evidence  by  the  judge,  and  not  left  to  the  jury  as  it  should 
have  been. 

JSz  parte  Gfarlandy  10  Ves.  110  (1804),  a  bankruptcy  case,  was  a 
petition  by  the  assignees  of  Margaret  Bellman,  a  widow,  whose  hus* 
band  had  by  will  directed  her,  as  executor  and  trustee,  to  continue 
to  carry  on  his  business,  the  profits  to  be  applied  for  her  own  use 
and  the  maintenance  and  education  of  his  children.  The  widow, 
continuing  the  business,  became  a  bankrupt ;  and  this  petition  was 
for  an  order  declaring  the  whole  of  the  personal  estate  liable  to  the 
debts  contracted  by  her  in  carrying  on  the  trades  of  a  miller  and 
&rmer  under  the  directions  of  the  wilL  Lord  Eldok  refused  to 
make  the  order. 

Barton  Y.  Hanson,  T^^MaofMlafio,  2  Taunt  49  (1809),  was  an  action 
brought  to  recover  the  price  of  some  hay  and  com.  The  defend- 
ants were  generally  concerned  as  proprietors  of  a  a  stage  coach  run- 
ning from  Hastings  to  London.  They  divided  the  road  between 
themselves  into  different  quarters ;  and  the  separate  proprietors 
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were  aeYerally  the  owners  of  the  horses  which  drew  the  ooaob 
through  their  respectiye  districts,  and  of  the  harness ;  and  aeYerally 
proTided  their  stabling,  food  and  horse-keepers  in  those  districts. 
The  defendants,  Hanson  and  Tibbs,  were  the  proprietors  of  the 
horses  which  drew  the  coach  in  the  Lamberhurst  quarter.  *  * 
None  of  the  other  partners  had  any  property  in  these  horses,  or 
contributed  to  furnish  them  with  com  or  hay.  The  goods  in  ques» 
tion  were  delivered  for  the  use  of  these  horses  **  at  a  stable  owned 
by  the  plaintiff  and  occupied  by  Hanson.  ''  The  profits  arising 
from  the  coach  were  divided  among  the  defendants  in  proportion 
to  the  number  of  miles  which  they  respectively  drew  it.  Bbst, 
Serjt.,  for  the  defendants,  contended,  on  the  authorities  of  SaviUe 
V.  Robertson,  4  T.  R.  720,  and  Goape  v.  Eyre,  1  H.  Bl.  87,  that 
the  defendants  were  not  all  jointly  liable,  and  that  the  plaintiff, 
therefore,  must  be  nonsuited ;  but  the  judge  (Macdonald,  C.  B.) 
left  it  to  the  jury  to  decide  whether  the  plaintiff  gave  credit  to 
Hanson  and  Tibbs  only,  or  to  the  whole  concern,  for  that  the  par- 
ticular arrangement  made  between  the  partners  might  not  be 
notorious  to  all  the  world ;  and  since  all  the  parties  proportionaUy 
shared  the  general  profits  of  the  business,  all  might  be  liable  to  pay 
for  the  goods  furnished  for  the  purpose  of  producing  that  profit ; 
and  it  was  more  probable  that  the  plaintiff  should  be  willing  to 
give  credit  to  the  whole  concern  than  to  a  particular  individuaL'' 
The  jury  found  a  verdict  for  the  plaintiff.  On  the  defendants^ 
motion  for  a  new  trial,  the  plaintiff  argued  that  this  mode  of  sub- 
dividing the  work  of  a  coach  on  a  long  road  was  very  common  ; 
that  the  entire  partnership,  which  has  the  benefit  of  goods  bought 
under  such  circumstances,  upon  every  adjustment  of  the  part- 
nership account,  pays  for  them  as  part  of  their  general  outgoings. 
And  this  he  suggested  was  the  mode  of  conducting  the  business 
between  the  partners.  But  the  Court  of  Common  Pleas,  Mansfield, 
Hbath  (who  delivered  an  opinion  in  Coope  v.  Eyre,  and  in  Benjor 
min  V.  JPorleuSy  and  concurred  with  Etbe  in  Wauyh  v.  Carver), 
Lawbekoe  and  Chambbe,  ^^  without  hearing  Best,  were  clear  that 
the  evidence,  as  stated,  left  no  ground  for  this  supposition,'"  aul 
set  aside  the  verdict. 

This  case,  as  reported,  is  a  strong  authority  against  a  sharing- 
profit  test.  The  remark  of  the  chief  baron,  at  the  trial,  that,  as  all 
the  defendants  shared  the  general  profits,  '*  all  might  be  liable  to 
9ay  for  the  goods  furnished  for  the  purpose  of  producing  that 
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profit,''  in  yiew  of  the  authorities  already  examined,  seems  to 
present  the  idea  that  all  the  defendants  were  liable  if  they  shared 
the  profits  of  the  entire  stage  line,  from  Hastings  to  London,  a« 
joint  principals ;  otherwise  not  The  case  seems  distinctly  to  show 
that»  in  1809,  Waugh  v.  Carver  was  not  understood  by  the  eminent 
counsel,  nor  by  the  judges,  who  might  be  supposed  to  understand 
the  reported  decisions  of  their  own  court,  to  establish  a  sharing- 
profit  test  At  the  trial  of  Waland  v.  fflki)i8,  1  Stark.  272,  before 
OiBBS,  C.  J.,  in  1816,  '^  Best,  Serjt,  referred  to  the  case  of  Barton 
▼•  Hansony  2  Taunt  49,  in  which  it  had  been  held  that  for  com 
supplied  for  the  use  of  the  horses  of  a  stage-coach  belonging  to  sey- 
eral  proprietors,  but  horsed  severally  for  specific  stages,  that  pro- 
prietor alone  was  liable  who  supplied  the  horses  by  which  the  com 
had  been  used."  But  Gibbs,  0.  J.,  said;  ',^1  recollect  the  case 
very  well,  but  the  decision  there  turned  upon  the  inferior  contract 
(if  I  may  so  term  it)  between  the  parties.  In  that  case  there  was  a 
particular  contract  between  the  parties,  and  it  was  known  in  what 
situation  they  stood  with  respect  to  each  other.  Such  contracts 
are  binding  upon  the  parties,  but  they  make  no  difference  in  their 
relation  to  the  public."  From  what  is  said  in  another  report  of 
Waland  v.  Mkins,  Holt's  N.  P.  227,  it  seems  that  Gibbs  held  the 
dafendant  to  be  a  partner  with  one  Dyson  inter  sese;  and  perhaps 
he  understood  the  defendants  in  Barton  y.  Hanson  were  partners 
inter  eese,  and  therefore  partners  quoad  alios,  except  so  far  as  others 
were  aware  of  their  agreement  that  each  should  feed  his  own  horses 
at  his  own  expense.  In  the  statement  of  the  facts  and  the  charge 
of  the  judge,  in  Barton  y.  Hanson,  the  defendants  are  spoken  of  as 
**  partners,"  as  if,  in  some  sense  or  other,  definite  or  indefinite,  they 
were  understood  to  be  partners;  but  the  report  does  not  show  that 
it  was  an  admitted  or  proved  fact  that  the  plaintiff  knew  that  the 
defendants  severally  fed  their  own  horses,  not  at  their  joint  expense* 
It  was  held,  there  was  no  evidence  of  their  feeding  them  at  their 
joint  expense.  At  the  trial  the  judge  observed  'Hhat  the  par- 
ticular arrangement  (meaning  apparently  the  arrangement  for 
severally  and  not  jointly  feeding  the  horses)  made  between  the 
partners  might  not  be  notorious  to  all  the  world; "  and  for  that 
reason  he  ^'  left  it  to  the  jury  to  decide  whether  the  plaintiff  gave 
flredit  to  Hanson  and  Tibbs  only,  or  to  the  whole  concern,*'  giving 
ttid  jury  his  opinion  that  it  was  more  probable  that  the  plaintiff 
gave  credit  "  to  the  whole  concern,"  than  to  Hanson  and  Tibbs 
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partner/'  is  a  description  of  a  partner.  His  ^^  specific  interest  in 
the  profits''  is  the  same  as  Db  Gbbt's  '^specific  lien  upon  the 
profits."  ^'Profits  themselveSy  as  profits,"  of  coarse  are  meant 
to  be  contrasted  with  profits,  not  as  profits,  bnt  as  something  else 
What  else  can  they  be  (when  somebody  is  entitled  to  them  not  as 
profits)  bnt  profits  as  a  reward  of  labor,  as  compensation  for  any 
thing  as  the  payment  of  a  debt,  as  the  satisfaction  of  the  claim  of 
a  creditor,  as  the  performance  of  a  contract  not  of  the  partnership 
class,  or  as  damages  recoTerable  in  an  action  of  law?  The  case  of 
an  heir  or  legatee,  entitled  to  a  share  of  profits,  does  not  impair  the 
distinction  between  a  partner's  right  to  profits  as  his  profits,  and  a 
creditor's  right  to  his  debtor's  profits  as  payment  of  a  debt 
^*  Profits  as  profits,"  and  ''profits  not  as  profits,"  are  expressions 
folly  justified  by  the  analogies  of  the  law.  The  question  may  arise 
whether  proyisions  furnished  to  a  pauper  by  an  overseer  of  the 
poor  were  furnished  by  the  overseer  as  overseer,  or  as  a  private  in- 
dividual. It  may  be  disputed  whether  some  one  used  a  highway  as 
a  highway,  or  as  a  pasture,  lumberyard,  or  play-ground.  ''  It  is 
the  duty  of  towns  to  keep  their  highways  in  suitable  repair  only  for 
the  travel  passing  thereon,  and  it  is  only  to  the  traveler,  as  such, 
that  the  duty  can  be  said  to  be  owing."  The  statute  gives  "the 
travelei^,  as  such,"  ''  a  remedy  only  for  such  injuries  as  may  hap- 
pen in  the  use  of  the  highway,  as  such."  BaU  v.  Winchester,  32 
N.  H.  435,  444  A  person  who  is  a  common  carrier  may  also  be  a 
warehouseman  or  depositary;  and  to  speak  of  a  common  carrier 
having  goods  in  his  possession,  under  some  circumstances,  as  a 
common  carrier,  and  being  liable  as  such,  and  under  other  circum- 
stances, having  the  same  goods  in  his  possession  as  a  depositary 
and  be  liable  as  such,  is  to  use  ordinary  language.  In  Lord  Eldok'b 
mind,  the  distinction  which  he  accepted  as  established  by  authority 
wai  involved  in  some  degree  of  vagueness  and  obscurity  that  pre- 
vented his  appreciating  its  full  force;  for  he  characterized  it  as 
**  thin,"  which  he  would  not  have  done  had  he  clearly  seen  that  it 
was  the  distinction  between  a  creditor  and  a  partner.  He  seems 
not  to  have  fully  realized  its  breadth;  but  he  recognized  it  as  **  set- 
tled "  by  decided  cases.  If  he  referred  to  reported  cases,  we  know 
what  they  are;  if  he  referred  to  unreported  ones,  they  corroborate 
those  that  are  reported. 

It  was  natural  for  a  ohanoellor  to  refer  to  a  bill  in  equity  for  an 
loeourt  of  profits  as  one  of  the  rights  of  a  partner.    But  as  such 
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41  biU  may  be  maintained  by  persons  not  partners,  and  not  liable  as 
{lartnesB,  it  is  not  a  test  of  partnership  liability.  ''  In  oases  where 
there  is  a  remedy  at  law,  there  is  no  small  oonfnsion  and  difficulty 
in  the  anthorities ''  as  to  equity  jurisdiction  of  account.  There 
are  "Bngliflh  authorities  which  assert  that  it  exists  where  discovery 
is  material,  necessary  and  effectual.  But  '^  there  are  other  authori- 
ties in  the  English  courts  which  conflict  with  t)iis  doctrine,  and 
which,  without  attempting  to  lay  down  any  rule  for  a  practical  dis- 
crimination as  to  cases  within  and  cases  without  the  jurisdiction, 
■eem  to  deliyer  over  the  subject  to  interminable  doubts.  The  doo- 
trine  now  generally  (perhaps  not  universally)  held  in  America  is 
that^  in  all  cases  where  a  court  of  equity  has  jurisdiction  for  dis- 
<x>Tery,  and  the  discovery  is  effectual,  that  becomes  a  sufficient 
foundation  upon  which  the  court  may  proceed  to  grant  full  relief. '^ 
1  Story's  Eq.,  §§  455,  456.  Where  a  salary  is  payable  to  a  servant 
in  proportion  to  the  profits  of  his  employer,  the  question,  whether 
the  servant  has  a  right  to  go  into  equity  for  an  account  and  pay- 
ment, in  lieu  of  suing  at  law,  depends  upon  whether  the  accounts 
are  of  a  too  complicated  nature  to  be  gone  into  by  a  jury.  Ear- 
ringtan  v.  Churchward,  6  Jurist  (N.  S.),  576.  If  an  explanation  of 
the  right  to  a  share  of  ^^  profits  as  profits  "  is  needed,  it  is  not  to 
be  found  in  any  such  exquisite  uncertainty  as  ^'a  right  to  an 
account."  A  degree  of  complication  of  accounts,  too  great,  as  a 
matter  of  &ct,  in  the  opinion  of  a  court  of  equity,  in  each  partic- 
ular case,  to  be  conveniently  or  satisfactorily  disentangled  by  a 
jury,  would  be  a  novel  legal  test  of  partnership  liability.  If  any 
attempt  has  ever  been  made  to  hold  a  man's  creditors  liable  to  each 
other  for  his  debts  on  any  theory  of  that  kind,  it  is  not  generally 
known.  The  right  of  a  partner  to  an  account  is  a  part  of  Eldon's 
description  of  a  partner;  but  a  right  to  an  account  is  not  a  test  of 
partnership  liability  to  be  given  to  a  jury  as  a  rule  of  law.  If  it 
were  given  to  them,  what  luck  would  they  have  in  understanding 
and  applying  it? 

In  Wightman  v.  TownroSf  1  M.  &  S.  412  (1813),  executors  im- 
properly continued  to  carry  on  the  partnership  business  of  the  tes- 
tator for  the  benefit  of  his  infant  daughter.  The  legal  title  was  in 
them.  They  bore  profit  and  loss  for  the  infant,  not  for  themselves. 
The  infant  could  not  be  a  principal.  They  were  the  principals  per- 
sonally liable  for  the  debts.  In  Meyer  v.  Sharpe,  5  Taunt.  71 
{?  S18),  the  court,  from  certain  circumstances,  drew  the  inference 
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or  &ct  that  the  intention  of  certain  persons  interested  in  an 
adyentorey  and  sharing  the  profits  of  it^  was»  that  they  were  not 
partners. 

Wdkmd  T.  mhins,  1  Stark.  272;  &  a,  Holf  s  N.  P.  227  (1818), 
iras  an  action  on  the  oase  against  the  defendant^  the  proprietor  of 
a  wagon,  for  the  negligence  of  his  senrant,  the  driver,  who  had 
driven  the  wagon  against  a  cart  which  stood  in  a  public  street,  and 
had  forced  the  cart  against  the  plaintiff's  shop  window^  which  was 
thereby  broken.  The  defendant  and  one  Dyson  were  carriers  from 
London  to  (Josport.  The  defendant  provided  the  wagon.  Dyson 
fonnd  horses  and  drivers  from  London  to  Famham;  the  defendant 
fonnd  horses  and  drivers  from  Famham  to  Qosport.  When  the 
plaintiff's  window  was  broken,  the  wagon  was  drawn  by  Dyson's 
horses  driven  by  Dyson's  servant,  who  was  hired  and  paid  by 
Dyson,  and  with  whose  employment  the  defendant  had  no  concern 
whatever.  At  the  trial,  Gibbs,  G.  J.,  is  reported  to  have  said: 
''The  action  is  maintainable  on  this  principle:  the  wagon  belongs 
to  Elkins;  he  has  the  profit  of  the  carriage.  On  what  terms  he 
engages  with  other  persons  to  horse  the  wagon,  we  cannot  telL 
It  is  sufiScient  that  he  is  fonnd  to  be  a  partner  in  a  common  con- 
cern, and  jointly  interested  with  Dyson  in  the  profits.  It  is  of  no 
importance  how  Elkins  and  Dyson  apportion  the  carrying  business 
between  them.  The  servant  is  engaged  to  drive  the  wagon  for 
Elkins,  as  well  as  for  his  immediate  employer,  Dyson.  Though  by 
the  subordinate  contract  between  the  partners  he  is  the  servant  of 
one,  yet,  in  the  contemplation  of  the  law,  and  for  all  purposes  of 
legal  responsibility,  he  is  in  the  employ  of  both."  The  report 
does  not  show  that  the  question  of  partnership  was  passed  upon 
in  this  nidi  prius  ruling.  The  judge  seems  to  have  taken  it  for 
granted  that  the  defendant  evidently  was,  in  some  sense  or  other, 
''  a  partner,  in  a  common  concern,  and  jointly  interested  with 
Dyson  in  the  profits,"  and  to  have  held  that  consequently  Dyson's 
servant  was  driving  the  wagon  for  the  defendant  as  well  as  for 
Dyson.  It  is  not  improbable  that  the  doctrine  of  the  overruled 
case  of  Sush  v.  Steinman,  1  B.  &  P.  404  ( WrigU  v.  Holbroohy  52 
N.  H.  120)  had  an  influence  in  promoting  a  loose  notion  that  the 
relation  of  principal  and  agent  existed  between  the  defendant  and 
Dyson's  servant,  because  Dyson's  servant  was,  in  a  certain  sensoi 
driving  for  the  defendant's  benefit.  The  doctrine  of  holding  a  man 
liable  as  a  partner,  who  takes  a  share  of  profits,  if  it  is  recognized 
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by  the  anthoritiefl,  stands  on  the  ground  that  he  takes  a  part  of 
that  fond  on  iiUch  creditors  rely  for  payment  when  they  giTa 
credit.  Did  Waland's  reliance  on  the  profits  cause  his  window  to 
be  broken  by  Dyson's  careless  serrant  P 

Gheap  t.  Oramond,  4  B.  &  Aid.  668  (1821),  was  decided  upon  the 
aathoiity  of  Waugh  v.  Carver.  Abbott,  0.  J.,  deUyering  the 
opinion  of  the  conrt,  said  the  principle  of  the  decision  in  Waugh  y. 
Carver  was,  ''that  where  two  houses  agree  that  each  shall  share 
with  the  other  the  money  recdyed  in  a  certain  part  of  the  business, 
they  are,  as  tosnch  part,  partners  with  regard  to  those  who  deal  with 
them  therein,  though  they  may  not  be  partners  vniw  m.  By  the 
effect  of  such  an  agreement,  each  house  receiyes  from  the  other  a 
part  of  that  fund  on  which  the  creditors  of  the  other  rely  for  pay- 
ment of  their  demands,  according  to  the  language  of  Lord  Ohief 
Justice  Db  Obey  in  the  case  of  Qraoe  y.  Smithy  2  Sir  W.  Black.  998. 
And  such  an  agreement  is  perfectly  distinct  from  the  cases  put  in 
the  argument  before  us,  of  remuneration  made  to  a  trayeler,  or 
other  clerk  or  agent,  by  a  portion  of  the  sums  receiyed  by  or  for 
his  master  or  principal,  in  lieu  of  a  fixed  salary,  which  is  only  a 
mode  of  payment  adopted  to  increase  or  secure  exertion."  And  he 
mentioned  other  instances  where,  as  a  matter  of  fact,  the  relal:on 
of  creditor  and  debtor,  and  not  the  relation  of  partners,  would  be 
inferred.  The  decision  practically  amounts  to  this  :  ''  Waugh  y. 
Carver  is  conclusiye  authority;  it  establishes  the  principle  that 
persons  sharing  profits  are  parhiers,  except  in  those  cases  in  which 
they  are  creditors ;  whether  they  are  creditors  or  partners,  the  court, 
invading  the  proyidence  of  the  jury,  decide  as  a  question  of  fact 
upon  the  eyidence  in  each  particular  case.''  The  publication  of 
such  decisions  tends  to  confusion,  because,  while  they  lay  down  no 
legal  rule,  they  are  not  announced  and  reported  as  decisions  of 
questions  of  fact. 

In  Framont  y.  Coupland,  2  Bing.  170  (1824),  there  was  no  con- 
troyersy  about  the  plaintiff's  claim.  The  only  question  was, 
whether  the  defendant  could  set  off  against  it  his  own  claim  against 
the  plaintiff.  The  plaintiff  and  defendant  had  ^' been  engaged  in 
running  a  coach  from  Bath  to  London,  the  plaintiff  finding  horses 
for  one  part  of  the  road,  and  the  defendant  for  another,  and  the 
profits  of  each  party  were  calculated  according  to  the  number  of 
miles  coyeied  by  his  own  horses.  The  plaintiff  received  the  fares, 
«nd  rendered  an  account  thereof  to  the  defendant  every  week.  Ui)OC 
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this  weekly  aoooant  there  was  a  balance  due  to  the  defendant  at 
256^.    It  did  not  appear,  howeyer,  that  any  final  aooonnt  had  been 
stated,  or  that  the  plaintiff  had  made  any  promise  to  pay  the 
balance  "  which  the  defendant  set  up  as  a  claim  to  be  allowed  as  a 
setrofL  It  was  held  that  this  claim  conld  not  be  allowed.  The  defend- 
ant ajTgaed  that  the  set-off  ought  to  be  allowed:  first,  becanse  the 
parties  were  not  partners  (citing  Barton  y.  ffansofiy  2  Tannt  49) ; 
secondly,  eyen  supposing  them  to  haye  been  partners,  there  was  an 
adjustment  of  the  account,  upon  which  either  partner  might  haye 
sued  the  other,  eyen  though  there  had  been  no  special  promise  to 
pay.     The  first  question  was,  whether  the  parties  were  partners 
inier  sese.    On  that  question,  Best,  C.  J.,  says :  ^'  According  to 
the  case  of  Barton  y.  Hanson,  these  parties  are  partners,  though 
no  authority  was  requisite  to  proye  that,  because  both  are  engaged 
in  carrying  the  same  passengers ;  they  diyide  the  profits,  and  are 
answerable  to  the  public  jointly."    Counsel  cite  Barton  y.  Hanson, 
yolume  and  page,  as  such  an  authority  as  the  report  of  that  case 
shows  it  to  be.    Best  (who  was  counsel  in  that  case)  is  reported 
as  citing  it  in  support  of  the  contrary  doctrine,  without  suggest- 
ing that  it  was  erroneously  reported*     In   Waland  y.  JBlkins,  1 
Stark.  272,  Best,  as  counsel,  relied  on  the  report  of  Barton  y. 
Hanson;  and  Gibbs,  C.  J.,  who  said  he  recollected  tho  case  very 
well,  suggested,  not  that  the  report  was  the  opposite  of  the  decision, 
but  that  the  ground  of  the  decision  was  the  (unreported)  fact  that 
it  was  known  that  the  parties  seyerally  fed  their  own  horses.    If 
the  decision  was  one  way  and  the  report  the  other,  the  court  in 
which  the  decision  was  made  could  hardly  haye  avoided  explaining 
the  mistake,  when  the  report  was  relied  upon  in  argument.    Best 
is  of  opinion  that  no  authority  is  requisite  to  prove  that  the  parties 
are  partners,  ^'because  both  are  engaged  in  carrying  the  same  pas- 
sengers ;  they  divide  the  profits  and  are  answerable  to  the  public 
jointly.     In  such  a  case  as  Fronwnt  v.  Coupland,  the  parties  might 
conduct  their  business  in  such  a  joint  manner  as  to  satisfy  a  jury 
that  they  were  in  fact  joint  principals  and  mutual  agents  in  that 
business,  or  that  they  held  themselves  out  as  such,   and  were 
estopped,  as  against  a  third  person,  to  deny  the  actual  existence  of 
the  apparent  partnership  relation  which  had  obtained   credit  from 
th&t  third  person.     Best  draws  an  inference  of  fact  which  a  jury 
might  draw.    He  infers  the  relation  of  partners,  '^because  both 
are  engaged  in  carrying  the  same  pssisengers."    Why  name  such  a 
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tact  as  a  leason  for  his  opinion,  if  he  is  laying  down  sharing  profits 
asa  l^gal  test  ?  In  other  cases,  as  well  as  in  this,  when  sharing 
profits  is  relied  npon,  it  is  coupled,  as  an  item  of  evidenoe,  with 
othei  oircamstanoes,  the  whole  being  competent  evidence  on  the 
qaestion  of  partnership  as  a  question  of  fact. 

In  Smith  f.  Watson,  2  R  &  0.  401  (1834),  one  question  was, 
whether  Gill,  who  was  bo  have  share  of  profits,  was  a  partner  with 
Sampson,  inier  $ese,  in  regard  to  certain  properly.  Among  the 
remarks  of  Mr.  Justice  Baylet  are  the  following  :  ^'  It  is  said  that 
the  jury  ought,  upon  the  evidence,  to  have  found  that  Gill  was  a 
partner  in  this  property;  I  think,  however,  that  the  inference  is 
the  other  way.  All  the  witnesses  speak  of  Gill  as  a  broker,  who 
was  to  be  paid  for  his  trouble  in  a  particular  way,  viz.,  by  a  share 
of  the  profits.  Now,  a  right  to  share  in  the  profits  of  a  particular 
adventure  may  have  the  effect  of  rendering  a  person  liable  to  third 
persons  as  a  partner,  in  respect  to  transactions  arising  out  of  the 
particular  adventure  in  the  profits  of  which  he  is  to  participate; 
but  it  does  not  give  him  any  interest  in  the  property  itself,  which 
was  the  subject-matter  of  the  adventure."  Holboyd,  J.  (holding, 
with  BA.YLEY,  J.,  that  sharing  profits  did  not  make  Gill  a  partner 
in  the  ownership  of  the  property,  because  it  would  be  contrary  to 
the  intention  of  the  parties  to  construe  an  agreement  for  sharing 
profits  to  have  the  effect  of  conveying  an  interest  in  the  property 
itself),  said,  ^*  It  may,  indeed,  by  a  general  rule  of  law,  founded 
upon  reasons  of  policy,  render  him  liable,  as  a  partner,  to  third 
persons."  Best,  J.,  said,  ''  I  am  clearly  of  opinion  that  Gill  had 
not  any  joint  interest  in  this  property.  The  question  is,  not 
whether  he  is  liable  to  third  persons  as  a  partner,  but  whether  he 
had  such  joint  interest  There  are  many  cases  where  a  person  may 
be  liable  to  third  persons  as  a  partner,  and  not  have  any  interest  in 
the  property.  Thus,  a  person  who  retires  from  a  house  of  trade, 
and  suffers  his  name  to  continue  in  the  firm  after  he  has  ceased  to 
be  an  actual  partner,  is  liable  to  the  world  as  a  partner,  although 
the  property  belongs  entirely  to  other  persons.  *  *  All  the 
evidence  shows  that  Gill  was  to  act  merely  as  a  broker,  and  not  to 
appear  as  a  partner;  he,  therefore,  would  not  be  liable  to  the 
engagements  entered  into  in  the  course  of  the  transaction."  There 
may  be  some  doubt  whether  the  dictum  of  Bayley,  repeated  by 
Holboyd,  that  sharing  profits  may  render  a  person  who  is  not  a 
partner  liable  as  a  partner,  meant  that  profits  may  be  shared  in 


254  NEW  HAMPSHIBB, 

BMtmmn  ▼.  duk. 

BQch  a  maimer  as  to  call  for  the  application  of  the  general  role  of 
estoppel  illoBtrated  by  Bbst  in  the  same  connection  ;  or  whether  it 
ref errod  to  Orao$  t.  Smith,  Waugh  y.  Carver^  and  taking  a  part  of 
that  fond  on  which  creditors  rely ;  or  whether  it  was  an  impalpable 
generality.  But  there  is  no  doubt  that  dicta  of  that  kind  have  done 
much  to  propagate  an  uncertain,  loose,  and  visionary  notion  of  a 
sharing-pronts  test  of  partnership  liability. 

In  Diehifuon  y.  Valpyy  10  B.  &  0.  128  (1829),  there  was  a  part- 
nership called  the  Cornwall  and  Devonshire  Mining  Company, 
organised  with  directors,  treasurer,  and  secretary,  and  with  shares 
of  stock,  like  a  corporation.  The  action  was  brought  to  hold  the 
defendant  as  a  partner  by  the  plaintiff,  as  indorsee  of  a  bill  of 
exchange  drawn  by  the  company  on  itself.  The  defendant  had 
applied  to  the  secretary  for  thirty  shares,  and  ten  were  appiopriated 
to  him.  Upon  these  shares  he  paid  an  installment  of  61,  per  share, 
and  received  scrip  receipts.  He  afterward  paid  a  second  install- 
ment of  101.  per  share,  signed  a  deed,  and  attended  a  meeting  of 
the  shareholders.  At  the  trial  before  Burbouoh,  J.,  the  defendant 
objected,  first,  that  there  was  no  evidence  to  show  that  the  defend- 
ant ever  actually  became  a  partner  in  interest,  or  held  himself  out 
to  the  world  as  a  partner;  secondly,  assuming  that  he  was  proved 
to  be  a  partner,  there  was  no  proof  that  the  directors  had  authority 
to  bind  the  shareholders  by  drawing  or  aocepting  bills.  The  jud^ 
was  of  opinion  that  there  was  sufficient  proof  to  make  the  defendant 
liable  as  a  partner:  the  question  of  the  directors'  authority  was 
reserved;  a  verdict  was  found  for  the  plaintiff:  the  verdict  was  set 
aside,  and  a  nonsuit  ordered  by  the  King's  Bench.  The  principal 
ground  of  the  decision  was,  that  there  was  no  evidence  that  the 
directors  or  members  of  mining  partnerships  in  general,  or  this  one 
in  particular,  were  authorized,  either  expressly  or  by  implication 
from  the  usage,  nature,  or  necessity  of  the  business,  to  bind  the 
firm  by  notes  or  bills.  Parke,  J.,  expressed  his  opinion  on  the 
question  whether  there  was  sufficient  evidence  to  go  to  the  jury 
that  the  defendant  was  a  partner,  in  which  he  said,  '^  The  bill  was 
not  drawn  or  accepted  by  the  defendant  himself,  and,  therefore,  the 
plaintiff  was  bound  to  show  that  the  defendant,  either  expressly  or 
impliedly,  authorized  the  drawing  or  accepting  of  the  bill  of 
exchange.  *  *  There  is  no  pretense  to  say  that  there  was  any 
express  authority  to  draw  or  accept  this  bill  of  exchange;  and  there 
is  no  pretense  to  say  that  the  drawing  or  accepting  of  this  bill  was 
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flubfleqiiently  ratified  by  the  defendant;  and,  therefore,  the  plaintifl 
proposes  to  show  that  there  was  an  implied  authority,  and  that 
implied  authority,  it  is  said,  arises  from  the  relation  of  partner. 
^  *  The  plaintiff,  therefore,  must  b^gin  by  showing  that  the 
defendant  stood  in  the  situation  of  oomplete  partner.  He  says,  I 
can  show  that;  in  the  first  plaoe,  because  the  defendant  has  repre- 
aented  himself  to  be  sa  And  if  it  oould  have  been  proved  that  the 
defendant  had  held  himself  out  to  be  a  partner,  not '  to  the  world,' 
for  that  is  a  loose  expression,  but  to  the  plaintiff  himself,  or  under 
such  circumstances  of  publicity  as  to  satisfy  a  jury  that  the  plain' 
tiff  knew  of  it,  and  believed  him  to  be  a  partner^  he  would  be  liable 
to  the  plaintiff  in  all  transactions  in  which  he  engaged  and  gave 
<a!edit  to  the  defendant,  upon  the  faith  of  his  being  such  partner. 
The  defendant  would  be  bound  by  an  indirect  representation  to  the 
plaintiff,  arising  from  his  conduct,  as  much  as  if  he  had  stated  to 
him  directly  and  in  express  terms  that  he  was  a  partner,  and  the 
plaintiff  had  acted  upon  that  statement  There  is,  howoyer,  no 
reason  in  this  case  to  say  that  the  defendant  ever  held  himself  out 
to  the  world,  still  less  that  he  held  himself  out,  either  directly  or 
indirectiy,  to  the  plaintiff,  as  a  partner.  Therefore,  upon  the 
ground  of  representation,  he  is  not  liable.  It  is  next  said  that  he 
was  bound,  because  he  was,  in  point  of  fact,  a  partner.  *  *  In 
those  cases  in  which  a  plaintiff  has  not  been  induced  by  the  defend- 
ant's representation  to  give  credit  to  him,  but  seeks  to  fix  him 
because  he  has  reaUy  authorized  the  contract  to  be  made,  the  plain- 
tiff must  show  that  authority.'' 

This  idea  of  authority  as  the  test  of  partnership  liability  (when 
there  is  no  estoppel,  and  the  person  sought  to  be  charged  on  a  con- 
tract, did  not  make  it  in  person),  is  the  idea  of  the  liability  of  A, 
on  a  contract  made  by  B,  authorized  by  A  to  make  it  .for  and  in 
behalf  of  A,  i.  e^  the  liability  of  a  principal  on  the  contract  of  his  agent. 
In  Beckham  y.  Drake  and  ano.,  9  M.  &  W.  79,  97, 98  (1841),  <'  Drake 
was  a  dormant  partner  with  the  other  defendants,"  Knight  and 
Surgey;  and  the  question  was,  whether  he  was  liable  to  the  plain- 
tiff on  a  written  contract  signed  by  his  partners,  he  not  being  named 
an  it  Pabkb,  B.,  said:  ^^  Inasmuch  as  the  defendant  Drake  has 
not  subscribed  this  instrument  with  his  own  hand^  it  mnst  be  made 
out  that  he  is  a  party  to  it  in  point  of  law,  and  that  he  authorized 
Knight  and  Surgey  to  sign  it  on  his  behalf.  I  think  that  is  showD 
b>  the  fact  of  his  being  a  partner  in  the  trade,  and  sharing  the 
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profits  of  it.  Being  a  dormant  partner^  he  authorizes  the  ostensi- 
ble partners  to  enter  into  snoh  contracts  as  are  usually  entered  into- 
in  the  course  of  such  a  business.  Then  the  question  will  be  whether 
this  contract  is  of  that  description.  I  see  no  reason  to  doubt  that 
it  is^  being  a  contract  fairly  and  reasonably  entered  into  for  the^ 
purpose  of  employing  and  retaining  the  workmen  necessary  to  carry 
on  such  a  concern.  *  *  *  There  was  an  implied  authority  com* 
municated  by  the  defendant  to  his  partners  to  enter  into  this  agree- 
ment But  *  *  *  it  is  necessary  to  make  out  that  the  part- 
ners meant  to  pursue  that  authority,  and  meant  to  make  a  contract 
on  behalf  of  their  copartner  Drake  and  themselves,  in  order  to  make 
the  partnership  liable.  That  is  rather  a  question  of  fact  than  of 
law;  and  the  facts  which  are  submitted  for  the  consideration  of  the 
court,  from  which  to  draw  that  inference,  are  sufficient,  in  my 
opinion,  to  enable  us  to  come  to  the  conclusion  that  the  contract 
was  for  the  benefit  of  the  partnership.  •  *  k  All  those  propo- 
sitions which  are  necessary  in  point  of  law  to  be  proved,  in  order  to- 
render  the  defendant  Drake  liable,  are  made  out  in  the  present  case; 
and,  judging  from  the  whole  evidence  taken  together,  I  think  Drake^ 
was  bound,  and  that  the  result  is  that  he  is  liable  upon  this  contract. 
If  the  plaintiff  entered  into  the  contract  in  ignorance  of  Drake 
being  a  real  partner,  the  case  would  be  within  the  same  principle  of 
law  which  applies  to  the  introduction  of  a  principal  before  unknown, 
where  the  party  who  contracted,  upon  the  supposition  that  thcr 
agent  was  the  principal,  is  entitled  to  all  the  same  benefits  and 
rights,  and  stands  precisely  in  the  same  situation  as  he  would  have 
been  if  he  had  been  aware  of  the  real  principal.  For  all  questiona 
between  partners  are  no  more  than  illustrations  of  the  same  ques- 
tions as  between  principal  and  agent."  In  Ernest  v.  Nichotts, 
6  H.  L.  Cas.  401,  417  (1867),  Lord  Wensleydale  said:  "The^ 
law  in  ordinary  partnerships,  so  far  aa  relates  to  the  powers  of  one 
partner  to  bind  the  others,  is  a  branch  of  the  law  of  principal  and 
agent. 

When  in  1860,  in  Cox  v.  Hickman,  8  K  L.  Cas.  268 ;  S.  C,  9  C 
B.  (N.  S.)  47,  88-102,  it  was  held  by  Campbell,  Brougham, 
Cbakwobth,  Weksleydalb  and  Chelmsfobd,  that  ^'  The  liabil- 
ity of  one  partner  for  the  acts  of  his  copartner  is,  in  truth,  the 
liability  of  a  principal  for  the  acts  of  his  agent; "  that  **  the  law  aa 
to  partoership  is  undoubtedly  a  branch  of  the  law  of  principal  and 
agent;"  that  upon  the  question  of  agency — the  question  of  the 
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authority  of  one  person  as  agent  to  make  a  oontract  binding  another 
as  principal  — ''  we  most  look  at  the  real  nature  of  the  transaction, 
according  to  the  understanding  of  '^  the  persons  alleged  to  be  prin- 
cipal and  agent  —  it  was  not  a  new  doctrine  those  venerable  jurists 
declared.  Wenslbtdale,  as  a  new  lord,  and  as  Mr.  Baron  Parks 
of  the  Court  of  Exchequer,  and  as  Mr.  Justice  Pabke  of  the  King's 
Bench,  had  been  repeating  it  for  more  than  thirty  years,  without 
any  suspicion  that  he  was  broaching  a  novelty. 

Ibx  V.  Clifton,  6  Bing.  776  (1830),  was  assumpsit  against  seven 
defendants  to  recover  a  debt  due  the  plaintiff  from  the  ^'  Imperial 
Distillery  Company/'  the  plaintiff  claiming  to  hold  the  defendants 
as  partners.  It  was  tried  before  Tikdal,  C.  J.,  who  submitted  to 
the  jury  three  questions:  ''Ist.  Whether,  when  the  contract  was 
entered  into  with  the  plaintiff,  all  the  defendants  were,  as  partners, 
entitled  to  a  share  of  the  profits  of  the  concern;  2dly.  Whether,  if 
this  were  an  inchoate  partnership,  the  defendante  had  legally  with- 
drawn themselves  from  the  concern  before  the  partnership  was 
complete;  3dly«  Whether,  in  such  case,  they  had  held  themselves 
out  as  partners."  The  first  question  recognizes  a  distinction  be- 
tween being  entitled  to  a  share  of  the  profits  ^'as  partners,"  and 
being  entitled  to  a  share  not  as  partners.  The  jury  found  a  verdict 
for  the  plaintiff,  which  the  court  set  aside  on  the  ground  that, 
under  the  circumstances  proved,  the  directors  had  no  authority  to 
bind  the  defendants.  Tin^dal,  C.  J.,  delivering  the  opinion  of  the 
court  (after  holding  there  was  no  evidence  of  an  estoppel)  upon  the 
main  question  whether  the  defendante  were  actually  partners,  said: 
''  The  question,  therefore,  becomes  this  —  whether,  at  the  time  of 
this  contract  made  by  the  directors,  the  relation  between  the 
defendante  and  them  was  such  that  the  directors  were  constituted 
the  agente  of  the  defendante  to  bind  them  by  their  contracte." 
This  is  the  doctrine  of  Cox  v.  Hichmany  steted  with  a  precision 
that  leaves  no  room  for  a  doubt  of  the  meaning.  In  the  course  of 
the  opinion,  the  Chief  Justice  says,  upon  the  question  '^  whether  a 
partnership  was  actually  formed,  we  think,  if  the  right  to  partici- 
pate in  the  profits  of  a  joint  concern  is  to  be  token,  as  undoubtedly 
it  ought  to  be,  as  a  test  of  a  partnership,  these  defendante  were  not 
entitled  at  any  time  to  demand  a  share  of  profits,  if  profits  had 
been  made,  inasmuch  as  they  had  never  fulfilled  the  conditions 
upon  which  they  subscribed*  We  think  the  matter  proceeded  no 
further  than  that  the  defendante  had  offered  to  become  partners 
Vol.  XVL— 33 
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in  a  projeoted  oonoem,  and  that  the  oonoem  proved  aburtiYe  beforo 
the  period  at  which  the  partnership  was  to  oommenoe;  and,  there* 
fore,  with  respect  to  the  agency  of  the  directors,  which  is  the  legal 
oonsequenoe  of  a  partnership  completely  formed,  we  thinjL  une 
directors  proceeded  to  act  before  they  had  aathority  from  these 
defendants."  While  he  says  the  question  of  liability  when  there  is 
no  estoppel  is  the  question  of  agency  and  authority,  he  also  recog- 
nizes a  diarlng-proflts  test  in  the  form  of  *^  the  right  to  participate 
in  the  profits  of  a  joint  concern,"  meaning,  by  **  the  profits  of  a 
Jomt  concern,"  the  net  profits  of  a  concern  of  joint  principals. 

Upon  a  second  trial  of  Ibx  y.  Clifton,  9  Bing.  115  (1882),  the  jniy 
again  found  a  verdict  for  the  plaintiff,  '^  notwithstanding  tlie  direc- 
tion of  TiHDAL,  0.  J.,  that  the  facts  proved  did  not  constitute  the 
defendants  partners  in  the  concern,"  nor  make  out  an  estoppeL 
This  verdict  also  the  court  set  aside,  on  the  ground  that  it  was 
''against  the  legal  result  of  the  facts  proved,"  and  a  new  trial  was 
granted.  Tin^dal,  0.  J.,  again  delivering  the  opinion  of  the  conrt» 
says,  **  The  questions  in  this  case  submitted  to  the  jury  were  not 
questions  of  mere  fact,  but  questions  in  which  the  law  and  the  fact 
were  so  intimately  involved  and  combined  together,  that  the  jury 
cannot  be  said  to  have  come  to  a  right  conclusion  upon  the  f  ac^ 
unless  they  are  contented  to  take  the  law  upon  the  subject  from 
the  judge  who  presides  at  the  trial  Whether  particular  persons 
have  entered  into  a  partnership  together,  is,  indeed,  when  abstract* 
edly  put,  a  question  of  mere  fact."  He  then  goes  on  to  distinguish 
the  law  from  the  fact,  and  the  province  of  the  court  from  the  prov- 
ince of  the  jury  in  such  cases,  without  giving  any  explanation, 
that  would  be  satisfactory  in  our  system  of  practice,  of  the  action 
of  the  court  in  instructing  the  jury  and  granting  two  new  trials, 
instead  of  ordering  a  nonsuit  The  explanation  and  action  of  the 
court  in  that  case  illustrate  the  practical  confusion  of  law  and  fact 
in  English  practice,  that  tends  to  involve  legal  tests  in  a  degree  of 
obscurity. 

In  Ex  parte  Chuck,  8  Bing.  469  (1882),  there  was  an  undisclosed 
partner  entitled,  not  to  ''any  definite  aliquot  proportion  of  the 
profits,"  but  to  a  certain  sum  annually  "out  of  the  clear  profits, ** 
"  clear  profits "  being  used  in  the  sense  of  the  profits  left  after 
paying  all  creditors. 

In  Qreen  v.  Beesley,  2  Bing.  N.  C.  108  (1885),  the  ddclaratioc 
was  held  bad  on  demurrer,  because  it  alleged  a  communion  of 
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profit  and  loss  between  the  plaintiil^  and  the  defendant  that  made 
them  partners.  Tdstdal,  0.  J. ,  said,  ^'  I  have  always  understood  the 
definition  of  partnership  to  be  a  mutual  participation  in  proflj;  and 
loss.'*  If  by  '^ a  oommunion  of  profit  and  loss'*  is  meant  a  joint 
ownership  of  the  gross  profits  left  after  making  up  all  bssee  and 
paying  all  debts,  it  is  a  sufficient  proof  of  the  relation  of  joint  prin- 
cipala ;  but  the  phrase  is  often  used  in  a  very  indefinite  sense. 

In  Owen  v.  Bodi/y  5  A.  &  E.  28  (1836),  it  wai9  held  that  a  certain 
assignment  for  the  benefit  of  creditors,  with  a  stipulation  for  the 
assignees  continuing  the  debtor's  business,  and  appropriating  the 
profits  to  the  payment  of  such  creditors  as  should  sign  the  assign- 
ment, was  inyaUd,  because  it  might  be  construed  to  create  a  part- 
nership among  the  creditors  signing  it.  Creditors  were  not  bound 
to  accept  the  assignment  with  the  possibility  of  the  court  holding 
the  true  construction  of  it  to  be  that  the  creditors  accepting  it 
would  be  interested  as  principals  in  carrying  on  the  business. 
Janes  v.  Whitbread,  11  0.  B.  406,  417,  418,  419;  Coaies  v.  Wil- 
Kams,  7  Exch.  205,  206;  Oqx  y.  Hickman,  18  C.  B.  617,  632,  634- 
638;  S.  0.,  3  0.  B.  (N.  S.)  523,  528,  538,  541,  558,  559;  S.  C,  9 
id.  47,  86,  101. 

In  Bond  and  ano.  y.  Pittard,  3  M.  &  W.  357  (1838),  the  question 
being  whether  the  plaintifls  were  partners,  Pattbsov,  J.,  told 
the  jury  that  to  constitute  a  partnership,  there  ought  to  be  a  com- 
munity of  loss  as  well  as  profit  Out  of  the  profits  of  the  joint 
business  of  the  plaintifls,  one  of  them  was  to  have  300/.  annually. 
The  Court  of  Exchequer  held  them  to  be  partners,  Parks,  B.,  re- 
marking that  the  3001.  was  to  come  out  of  the  net  profits. 

Wilsons.  Whitehead  and  ano.,  10  M.  &  W.  503  (1842),  was 
assumpsit  for  paper  sold  and  delivered;  and  was  an  attempt  to  hold 
liable,  as  partners,  the  defendants  who  were  to  share  the  profits  of 
publishing  a  review.  The  Chief  Baron,  in  directing  a  nonsuit,  and 
the  Oourt  of  Exchequer  (Abinoer,  Parke,  Ourket  and  Rolfe), 
in  refusing  to  set  it  aside,  may  have  taken  the  place  of  the 
jury  in  drawing  an  inference  of  fact  Parke,  B.,  said  the  question 
was  one  of  authority:  ''Did  the  other  defendants  authorize  White- 
head to  purchase  the  paper  on  their  account  P''  This  is  the  doo- 
trine  of  agency  —  the  doctrine  of  Cox  v.  Hickman,  in  the  decijBion 
of  which  case,  eighteen  years  afterward.  Parks  and  Rolte  (as 
Lords  Weksleydale  and  Crakworth)  took  part. 

Pott  V.  Eyton,  3  0.  B.  32  (1846),  was  assumpsit  by  the  assignees 
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of  bftnkrapt  bankers,  brought  to  hold  the  defendants,  Eyton  and 
Jones,  as  partners.  Jones  was  def  aolted.  An  agreement  hac^  been 
made  between  the  defendants  for  opening  a  shop,  prindpally  with 
a  view  of  supplying  goods  to  the  workmen  of  Eyton's  oollieiy. 
Byton  built  the  shop,  and  his  name  was  placed  over  the  door. 
Jones  sold  the  goods.  Eyton  receiyed  a  certain  per  cent  of  the 
amount  of  sales  to  his  workmen;  and  Jones  had  the  rest  of  the 
profits.  TiHDAL,  0.  J.,  left  it  to  the  jury  to  say,  first,  whether 
there  had  been  a  sharing  of  profit  and  loss  between  Eyton  and 
Jones,  so  as  to  constitute  an  actual  partnership;  secondly,  whether 
Eyton  had  been,  by  his  own  permission,  held  out  as  a  partner,  and 
his  credit  pledged  to  the  bank.  The  jury,  answering  both  ques* 
tions  in  the  negatiTe,  returned  a  verdict  for  the  defendants;  and 
the  court  being  of  opinion  that  the  verdict  was  right,  the  plaintifV 
motion  for  a  new  trial,  on  the  ground  of  the  verdict  being  against 
the  evidence,  was  denied.  Tutpall,  0.  J.,  delivering  the  opinion 
of  the  court,  says,  **  There  was  no  evidence  to  show  that  credit  was 
in  fact  given  to  Eyton,  or  that  the  bankers  knew  that  his  name  was 
over  the  door  of  the  shop  at  Mostyn  Quay,  or  that  they  supposed 
him  to  be  a  partner.  *  *  We  must  assume,  therefore,  that 
credit  was  given  to  Jones  alone;  and  if  Eyton  is  to  be  made  liable^ 
that  must  be  on  the  ground  of  an  actual  partnership  between  him- 
self and  Jones.  It  was  contended  that  an  actual  partnership  was 
proved,  for  that  Eyton,  by  taking  52.  pw  cent  on  the  sales  to  his 
workmen,  received  a  share  of  the  profits,  and  was  therefore^  in 
point  of  law,  a  partner  as  to  third  persons.  But  we  are  of  opinion 
that  the  taking  of  that  money  was  not  sufficient  to  make  him  a 
partner.  Traders  become  partners  between  themselves  by  a  mutual 
participation  of  profit  and  loss;  but,  as  to  third  persons,  they  are 
partners  if  they  share  the  profits  of  a  concern;  for,  he  who  receives  a 
share  of  the  profits,  receives  a  part  of  that  fund  upon  which  the 
creditors  of  the  concern  have  a  right  to  rely  for  payment,  and  is, 
therefore,  to  be  made  liable  to  losses,  although  he  may  have  expressly 
stipulated  for  exemption  from  them.  Grace  v.  Smithy  2  W.  BL 
998  ;  Waughi.  Carver,  2  K  BL  235."  He  quotes  DeGbet's  ''true 
criterion,^  ^'to  inquire  whether  Smith  agreed  to  share  the  profits 
of  the  trade  with  Bobinson,  or  whether  he  only  relied  on  those 
profits  as  a  fund  of  payment ; ''  says  this  distinction  has  been  recog^ 
nized  in  many  cases,  of  which  it  may  suffice  to  mention  Dry  v. 
BoswMy  1  Oamp.  829,  Benjamin  v.  Porteus,  2  H.  Bl.  590;  Bz  park 
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Hamper,  17  Yes.  404 ;  and  Ex  parte  Watmn^  19  Yes.  459,  and  :x)ii- 
eludes  thoa:  ''It  appears  to  us  that,  in  the  present  case,  the 
payment  to  By  ton  was  in  the  nature  of  commission  on  certain  sales 
supposed  to  be  effected  through  his  inflnenoe  oyer  the  workmen, 
and  was  not  sufficient  to  render  him,  as  a  matter  of  legal  inference, 
liable  as  a  partner;  and  in  so  far  as  it  was  a  question  of  fact,  it  was 
disposed  of  by  the  jury.''  This  decision  is  a  strong  authority  to  the 
point  that,  when  there  is  no  estoppel,  if  a  man  is  made  liable  to 
third  persons,  as  a  partner,  it ''  must  be  on  the  ground  of  an  actuai 
partnership"  inter sese.  The  court  seem  to  have  been  confused,  as 
others  have  been,  by  the  specious,  superficial,  and  unmeaning  gen- 
erality of  Orace  v.  SmUh  and  Waugh  y.  Oarver,  about  taking  a 
part  of  the  profits,  and  creditors  relying  on  the  profits ;  but  the 
decision  is  flatly  opposed  to  the  creation  of  a  liability  to  third 
persons  for  taking  a  part  of  ''  the  profits,"  in  an  undefined,  undis- 
criminating,  and  unlimited  sense,  when  there  is  no  estoppel,  and 
no  actual  partnership  inter  sese. 

The  remark  of  Pabkb,  B.,  in  McAlpine  y.  MangndU,  3  0.  B. 
496,  516  (1846),  that  creditors,  for  whose  benefit  a  debtor's  assign- 
ment is  made  and  his  business  continued,  are  not  responsible  as 
partners  to  persons  furnishing  goods  for  carrying  on  the  business, 
may  be  questionable.  It  does  not  recognize  a  sharing-profits  test 
of  liability ;  but  whether  creditors,  who  become  parties  in  such  an- 
arrangement,  are  joint  principals  in  the  business  carried  on,  with 
their  assent,  for  their  benefit,  whether  it  is  their  business,  con- 
ducted by  their  agents  authorized  to  make  necessary  contracts, 
binding  them  as  principals,  is  a  question  that  is  not  disposed  of  by 
rejecting  a  sharing-profits  test 

Barry  and  ano.  v.  Neaham  and  Lowthin,  3  C.  B.  641  (1846), 
was  assumpsit  to  recover  for  goods  alleged  to  have  been  sold  to  the 
defendants  as  partners  in  the  publication  of  a  newspaper.  Lowthin 
was  defaulted.  A  verdict  was  taken  for  the  plaintiffs,  subject  to 
the  opinion  of  the  court  upon  the  evidence  ;  if  the  court  should 
be  of  opinion  that  the  plaintiffs  were  entitled  to  maintain  the  action, 
the  verdict  was  to  stand  ;  otherwise,  to  be  entered  for  the  defendant 
Nesham.  In  cases  brought  up  for  decision  in  this  manner,  in  the 
English  practice,  the  court  frequently  pass  upon  the  weight  of  the 
dvidence,  much  as  if  the  case  were  tried  by  the  court  without  a 
jury,  and  the  distinction  between  law  and  fact  is  not  observed  ;  and 
•i  the  court  infer  partnership  from  sharing  profits,  the   question 
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renuuns  whether  the  inference  is  one  of  law  or  fact  The  plaintifb 
aigoed  that  the  real  question  was^  whether  Nesham  was  entitled  to 
a  part  of  the  fund  on  which  creditors  relied  for  the  payment  of  their 
debts  (dting  to  that  point,  Orace  t.  Smith  and  Waughy.  Qarver)^ 
and  claimed  that  ''this  court,  in  the  recent  case  of  Pott  y.  JSytan, 
3  0.  B.  32,  distinctly  recognized  the  principle,  that  one  who  takes 
a  share  of  the  profits,  as  such,  of  a  trading  concern,  thereby  becomes 
a  partner  as  to  third  persons,  on  the  ground  of  those  profits  form- 
ing a  portion  of  the  fund  upon  which  creditors  have  a  right  to  rdly 
for  payment.''  For  the  defendant,  it  was  argued  that  he  did  **  not 
stipulate  for  any  part  of  the  profits,  as  such.''  The  court  (Wildb, 
GoLTMAK,  Maule  and  Williams)  were  of  opinion  that  Nesham 
was  liable  as  a  partner.  Wildb,  0.  J.,  said,  ''Looking  at  the 
intention  of  the  parties  to  this  agreement,  I  am  unable  to  come  to 
any  other  conclusion  than  that  it  created  an  interest  in  the  profits 
of  the  concern  in  Nesham,  which  constituted  him  a  partner,  quoad 
third  persons.  *  *  All  the  cases  seem  to  agree  that,  whatever 
be  the  private  stipulations  between  the  parties  themselves,  an 
agreement  for  a  participation  in  the  profits  constitutes  a  partner- 
ship as  to  third  persons ;  for  it  is  but  reasonable  that  one  who  stip- 
ulates for  an  interest  in  the  profits  should  be  held  liable  to  those 
who  supply  the  means  of  carrying  on  the  trading  concern  out  of 
which  those  profits  are  to  arise.  It  is,  therefore,  material  to  ascer- 
tain what  was  the  interest  which  Nesliam  created  for  himself  by  this 
agreement  He  was  to  receive  all  the  profits  acquired  by  the  pub- 
lication of  the  newspaper,  beyond  150L  per  annum,  until  the  1,500Z» 
and  interest  and  5001,  in  addition  should  have  been  fully  paid. 
If  no  profits  were  realized  beyond  1501.  per  annum,  he  would  get 
nothing.  *  *  Throughout  each  year  of  the  term,  Nesham'i 
right  to  receive  any  thing  depends  upon  the  contingency  of  a  fund 
accruing  from  profits.  *  *  It  seems  to  me,  therefore,  upon  the 
simplest  principles  applicable  to  the  law  of  partnership,  that  Ne- 
sham has  entered  into  the  contract  under  circumstances  that  impose 
upon  him  a  liability  for  goods  supplied  for  the  carrying  on  of  the 
concern.  It  would  be  most  unjust  and  unreasonable  that  he  should 
be  permitted  to  take  the  whole  profits  of  the  publication,  and  not 
behold  responsible  for  the  debts."  Colthast,  J.,  said,  "A  party 
^  ho  stipulates  for  a  participation  of  the  profits,  as  such,  is  liable  as 
a  partner,  quoad  third  persons,  notwithstanding  he  may  have 
expressly  stipulated  that  he  shall  not  bo  subject  to  losses."  Mauli^ 
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J.,  saidy  ''Iquite  agree  that  we  are  to  look  at  the  subBtanoe,  and 
not  at  the  mere  f orm,  of  the  traasaotion.  The  question  is^  whether 
it  gaye  Neaham  an  interest  in  the  profits  of  the  newspaper.  Before 
the  date  of  the  agieementy  the  whole  profits  belonged  to  him. 
What  does  he,  in  sabstancoy  part  with  ?  Lowthin  is  to  manage  the 
oonoem,  and  to  reoeiye  1502.  a  year^  at  aH  eyents,  for  seyen  years. 
That  is  all  that  Lowthin  is  certain  of  reoeiying.  Deduct  that  sum 
from  the  whole  interest  in  the  newspaper,  and  Nesham  is  interested 
in  the  excess,  except  in  the  improbable  eyent  of  the  profits  realis- 
ing more  than  sufficient  to  pay  the  annual  installments  of  the  1,500/., 
the  1502.  a  year  to  Lowthin,  and  the  further  sum  of  5002.  in  the 
seyen  years.  Upon  that  simple  statement,  it  might  yery  well  be 
questioned  whether  Lowthin  was  a  partner,  or  whether  he  was  not 
a  sort  of  a  salaried  manager,  remotely  interested  in  surplus  profits. 
It  is,  howeyer,  unnecessary  to  discuss  that,  for  no  one  disputes 
that  Aa  is  a  partner.  I  think  Nesham  is  a  much  more  unquestion- 
able partner  than  Lowthin." 

In  Heyhoe  y.  Bwrgey  9  0.  B.  431  (1850),  the  question  was, 
whether  the  defendant  was  liable  as  a  partner  with  others,  with 
whom,  or  from  whom,  he  was  to  receiye  a  share  of  the  clear  profits 
arising  from  a  contract  to  construct  a  piece  of  railway.  At 
the  first  trial.  Pollock,  0.  B.,  told  the  jury  that,  if  they  belieyed 
the  written  agreements  to  be  the  agreements  which  they  purported 
to  be,  '^  they  ought  to  find  that  the  defendant  was  interested  in  the 
piofits,  and  consequently  a  partner."  '^The  jury  accordingly 
returned  a  yerdict  for  the  plaintiff,"  which  the  court  (Coltmak, 
Maulb,  Obbsswbll  and  Willlahs)  set  aside.  The  decision 
(deliyered  by  Coltmak,  J.)  was  this:  ^^It  appears  to  the  court 
that  there  was  in  this  case  a  question  of  fact  which  ought  to  haye 
been  submitted  to  the  jury,  yiz.,  whether  the  defendant  had  assent- 
ed to  the  agreement  of  the  5th  of  August,  1846.  We  think  that 
the  omission  to  present  that  to  the  jury,  and  dealing  with  the  whole 
as  a  question  of  law,  was  a  miscarriage,  and,  consequently,  that  the 
rule  should  be  made  absolute  for  a  new  trial."  At  the  second  trial, 
Mr.  Baron  Pabkb  presided.  A  part  of  his  charge  to  the  jury 
occupies  seyen  and  a  half  pages  of  the  report.  The  jury  found  a 
yerdict  for  the  plaintiff,  which  the  court  refused  to  set  aside. 
Pabks  *^  left  the  question  to  the  jury  on  the  whole  of  the  evidence^ 
not  leaying  it  that  that  instrument  (the  principal  written  agree* 
ment  relied  on)  constituted  a  partnership ;  on  the  contrary,  he  said 
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it  would  not ''  The  reporters  say  that,  in  presenting  the  case  to  the 
jury,  he  told  them  that  the  first  question  for  them  to  consider  was, 
whether  there  was  a  partnership  between  the  defendant  and  Fly 
and  Frost;  whether  he  entered  into  a  contract  with  them  to  share 
in  the  profit  and  loss  of  the  particular  adventure ;  that,  if  the 
defendant  did  actually  agree,  by  a  binding  contract^  to  take  a  share 
of  the  profits  of  the  adventure,  in  point  of  law  he  was  a  partner, 
and  authorized  every  thing  that  was  necessary  for  the  purpose  of 
carrying  the  contract  into  effect,  and  constituted  Fly  and  Frost  his 
agents  for  the  purpose  of  entering  into  any  sub-contracts  which 
might  be  necessary  for  that  purpose.  The  report  goes  on  to  give 
Pabke's  own  words.  Among  the  observations  appearing  to  be  in 
his  own  language  are  the  following :  **  This  agreement  purports  to 
give  the  defendant  a  fourth  part  of  the  clear  profits,  not  the  gross 
profits  of  the  contract.'^  A  person  who  shares  gross  profits  is  not  a 
partner ;  but  a  person  who  shares  net  profits  is  frxmafads  to  be 
considered  as  a  partner.  *  *  Upon  the  whole  of  the  facts,  taken 
together,  the  question  will  be,  whether  you  are  satisfied  that  this 
was  a  binding  agreement,  *  *  that  tiie  defendant  should  have  a 
share  of  the  net  profits  of  carrying  into  effect  this  particular  con- 
tract If  you  are  not  satisfied  of  that,  there  is  an  end  of  the  plain- 
tifl'scase,  because  the  whole  rests  upon  the  inference  to  be  drawn, 
of  the  defendant's  being  a  partner  in  the  profit  and  loss  of  the  con- 
tract If  he  is  not  a  partner  in  the  profit  and  loss,  then  the  defend- 
ant is  entitled  to  your  verdict  But,  if  you  are  satisfied  that  he 
was  a  partner  in  the  contract,  then  the  defendant  is,  I  think, 
responsible  for  all  the  acts  done  by  Fly  and  Frost,  which  were  nec- 
essary for  the  purpose  of  carrying  the  contract  into  effect  *  * 
I  am  of  opinion  that  the  rule  of  law,  as  to  sharing  net  profits,  is  not 
confined  to  the  general  dealings  of  that  nature,  but  is  also  applicable 
to  particular  transactions ;  that,  if  a  person  agree  to  share  with 
another,  by  a  binding  agreement,  the  profits  of  a  particular  adven- 
ture, they  are  partners  in  that  particular  adventure.  Sometimea 
oases  arise  in  which  a  person,  although  he  is  taking  a  share  of  the 
profits,  is  not  a  partner  for  some  purposes ;  such,  for  instance,  is 
the  case  of  the  whale-fisheries ;  it  is  well  known  by  persons  conver- 
sant with  that  trade,  that  the  master,  the  mates,  and  the  seamen 
all  take  a  share  in  the  ultimate  profits  of  the  voyage,  proportioned 
to  their  rate  of  wages  ;  but  that  does  net  constitute  them  partners, 
Ro  as  to  render  them  liable  for  articles  supplied  in  the  equipment 
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vi  the  Teasel ;  it  is  only  a  mode  of  remunerating  them  for  their 
«ervioee.  But,  where  a  person  stipulates  for  a  share  in  the  net 
profits  of  a  concern,  and  has  a  right  to  an  account  of  the  net  profits 
as  a  partner,  he  is  liable,  although  the  partnership  is  limited  to  a 
single  transaction  or  adventure.  *  *  If  you  are  satisfied  that 
there  was  this  contract  between  Fly  and  Frost  and  the  defendant^ 
then  oomes  the  question  whether  Fly  and  Frost  were  authorized 
to  enter  into  a  contract  for  the  work  in  respect  of  which  it  is  now 
sought  to  charge  the  defendant  as  a  partner.'' 

Such  are  the  most  important  English  cases,  before  Gaz  v.  Hieh^ 
man  (1860),  relating  to  the  subject  of  a  sharing-profits  test.  What- 
ever loose,  general  notions  may  have  been  entertained  as  to  the 
effect  of  these  cases,  they  do  not  establish  such  a  test  in  an  unqual- 
ified form.  They  cannot  be  arrayed  as  a  mass  of  authorities  over- 
ruled by  Cox  V.  Hickman  and  the  subsequent  cases,  which  have 
settled  the  law,  for  England,  that  sharing  profits,  in  a  general 
unlimited  sense,  is  not  a  test. 

Neither  is  such  a  test  established  by  a  preponderance  of  the 
weight  of  American  cases,  decided  without  reference  to  Cox  v. 
Hickman.  The  subject  has  been  much  considered  in  Massachu- 
setts ;  and  the  result  is  far  from  being  a  simple,  absolute  sharing- 
profits  test  Reynolds  v.  Toppan,  15  Mass.  370  i  Rice  v.  Austin^ 
17  id.  197;  Baxter  v.  Rodman^  3  Pick.  436;  Oroxier  r.Atwood, 
4  id.  234 ;  Cutler  v.  Winsar,  6  id.  335 ;  Turner  v.  BisseU,  14 
id.  192;  Denny  v.  Cabot,  6  Mete.  82;  Bradley  v.  White,  10  id. 
303  ;  Holmes  v.  0.  C.  R.  R,,  5  Gray,  68 ;  Fitch  v.  Harrington,  13 
id.  468  ;  Julio  v.  Ingalls,  1  Allen,  41 ;  Ounnisqn  v.  Langley,  3 
id.  337;  Pratt  v.  Lafigdon,  12  id.  544;  S.  C,  97  Mass.  97. 
Sometimes  such  a  test  seems  to  be  recognized  with  the  qualification 
''as  a  principal."  Loomis  v.  Marshall,  12  Conn.  69;  Bertholdy. 
Goldsmith,  24  How.  636,  548  ;  OoUyer  on  Part.,  Book  1,  ch.  1,  §  26  ; 
Story  on  Part,  §§  49,  54, 65.  Of  course,  if  one  shares  profits  ''  as  a 
principal,"  i.  0.,  in  the  capacity  of  a  principal,  he  is  a  principal ; 
and  so  he  is  if  he  does  any  thing  else  in  that  capacity. 

When  sharing  profits  is  accepted  as  a  test,  it  is  almost  universally 
with  this  qualification,  that  if  the  proofs  are  received  as  compen- 
sation for  services,  or  payment  of  any  debt,  sharing  them  is 
not  a  test  The  number  of  cases  that  favor  an  unqualified  sbar- 
tng-profits  test  is  hardly  appreciable  among  the  vast  uumbeis  op* 
P'ised  to  it     What  is  said  in  Brantley  v  Elliot,  38  N.  H.  287,  306, 
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against  the  oompenntioii  or  creditor  qnaUfloation  of  the  tert,  i» 
against  an  irresistible  weight  of  authority,  ffobnst  t.  0.  C.  B.  B., 
5  Gray,  58,  60;  Fitch  t.  Harrington,  13  id.  468,  474;  BwrckU  t. 
Bckart,  1  Denio,  887,  841;  S.  0.,  8  Oomst  132,  188;  HrimUre$t 
y.  ffowland,  5  Denio,  68,  70;  Perrine  t.  Hankinaon,  6  Halst.  181; 
Story  on  Part,  §§  41-49;  Parsons  on  Part.  85  n;  CoUyer  on 
Part>  Book  1,  oh.  1,  §§  25-50;  cases  cited  in  notes  of  Am.  ed.  at 
8  M.  ft  W.  361,  and  9  0.  B.  458;  1  Smith's  Lead.  Oas.  805,  Hare  ft  W., 
note.  ^*  A  person  may  be  allowed,  in  special  cases,  to  receive  part 
of  the  profits  of  a  business  without  becoming  a  legal  or  responsible 
partner.  Thus  a  party  may  by  agreement  receive,  by  way  of  rent,  a. 
portion  of  the  profits  of  a  farm  or  tavern,  without  becoming  a  partner. 
So,  to  allow  a  clerk  or  agent  a  portion  of  the  profits  of  sales  as  a> 
compensation  for  labor,  or  a  factor  a  percentage  on  the  amount  of 
sales,  does  not  render  the  agent  or  factor  a  partner,  when  it  appears 
to  be  intended  merely  as  a  mode  of  payment  adopted  to  increase 
and  secure  exertion,  and  when  it  is  not  understood  to  be  an  interest  in 
the  profits  in  the  character  of  profits,  and  there  is  no  mutuality 
between  the  parties.  A  person  in  business  may  employ  another  a» 
a  subordinate,  and  agree  to  pay  him  a  share  of  the  profits,  if  any 
shall  arise,  without  giving  him  the  rights  or  liabilities  of  a  partner. 
So,  seamen  take  a  share,  by  agreement  with  the  ship-owner,  in  the 
profits  or  gross  proceeds  of  a  whale-fishery  or  coasting  voyage,  by 
way  of  compensation  for  their  services;  and  shipments  from  ihi^ 
country  to  India,  upon  half  profits,  are  usual,  and  the  responsibil- 
ity of  partners  has  never  been  supposed  to  fiow  from  such  special 
agreements.  This  distinction  seems  to  be  definitely  established  by 
a  series  of  decisions,  and  it  is  not  now  to  be  questioned."  3  Kent's 
Oom.  33.  Add  together  all  the  exceptions  recognized  by  the  au- 
thorities, and  the  rule  amounts  to  this:  a  sharer  of  profits  is  a  part- 
ner in  those  cases  in  which  he  is  not  a  creditor.  The  original 
qaestion  — creditor  or  partner?  is  presented  by  the  test  proposed 
for  the  solution  of  that  question.  '^  It  is,"  says  Judge  Story,  ^^  far 
from  being  universally  true  that  mere  participation  in  the  profits 
constitutes  the  party  a  partner;  at  most,  it  is  trae  only  8nb  modo.'* 
Story  on  Part,  §  36.  A  sharer  of  profits  is  a  partner;  that  is 
the  rule  sub  modo  ;  he  is  a  partner  when  he  is  not  a  creditor.  A 
sharer  of  profits  is  a  creditor;  that  is  the  rule  mb  modo  ;  he  is  a 
creditor  when  he  is  not  a  partner. 
The  sharing-profits  test,  in  this  modified  form,  enveloped  in  and 
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OQUofidated  with  its  mass  of  qualiiioations  and  exceptions — the 
only  form  in  which  it  can  be  claimed  to  be  established  by  the  an- 
thorities  —  is  nothing  bnt  the  elementary  doctrine  of  the  liability  of 
a  principal,  disclosed  or  nndisclosed,  on  an  authoriied  contract 
made  by  his  agent,  which  is  the  doctrine  of  Cox  y.  Hichmanf 
and  the  snbseqnent  English  cases.  Oax  y.  Hickman,  BeaYan, 
164;  25  L.  J.  Ch.  142;  18  0.  B.  617;  3  0.  B.  (N.  S.)  523;  8  H. 
L.  Oas.  268;  9  0.  B.  (N.  S.)  47;  KiUhioo  y.  Jukes,  3  B.  &  S.  847; 
BuUm  Y.  Shatyf,  18  0.  B.  (N.  S.)  614;  L.  B.,  1  0.  P.  86;  Redpath 
Y.  Wigg,  L.  B.,  1  Ex.  335;  Easterhrooh  y.  Barker,  L.  B.,  6  0.  P.  1; 
Hohm  Y.  Hammond,  L.  B.,  7  Ex.  218;  Shaw  y.  OaU,  16  Jr.  Oom. 
Law,  857;  Be  jE.  £  I.  C.  d  U.  A.  8.,  1  Hemming  &  Miller,  86; 
MoUwo  Y.  Court  of  Wards,  L.  B^  4  P.  C.  419;  Noakes  y.  Barlow, 
20  W.  B.  388;  26  L.  T.  (S.  S.)  136;  Bx parte  MacmiOan,  Be  Whit- 
taker,  24  L.  T.  (N.  S.)  143. 

In  the  supposed  case  of  floor  trade,  where  A  is  to  haYe  one-ninth 
of  the  profit,  if  it  is  net  profit  that  he  is  to  haYe  a  share  of^  he  is  to 
haYe  it,  not  as  a  creditor,  but  as  an  owner;  the  net  profit,  in  cash, 
specifically  ascertained,  identified  and  deposited  by  itself,  is  the 
joint  property  of  A  and  B  before  it  is  diYided;  it  is  the  residue  of 
the  proceeds  of  the  sales,  all  those  proceeds,  as  well  as  that  residue, 
were  the  joint  property  of  A  and  B;  the  fiour  which  produced  those 
proceeds  was  their  property;  it  was  bought  and  sold  by  them  as 
joint  principals;  the  title  passed  from  C  to  A  and  B,  and  not  to  B 
only;  B,  in  buying  it,  acted  as  agent  of  A  as  well  as  for  himself; 
by  the  contract  of  purchase,  made  by  B  as  a  joint  principal  and 
agent  of  A,  A  is  bound  as  a  principal.  If  we  begin  with  net  profit, 
as  the  result  and  test,  and  cite  in  support  of  it  the  cases  usually 
grouped  under  Waugh  y.  Carver,  net  profit  leads  us  back  to  the  re- 
lation of  principal  and  agent  (the  doctrine  of  Cose  y.  Hickman)  as 
the  starting  point  If  we  begin  with  the  relation  of  principal  and 
agent,  it  leads  us  forward,  OYer  the  same  course,  to  net  profit  as  the 
result.    For  legal  and  practical  purposes  it  is  one  route. 

In  Cox  Y.  Hickman  (and  in  other  cases)  there  was  a  difference  of 
opinion  as  to  the  construction  of  an  assignment  of  property  to  trus- 
tees for  the  benefit  of  creditors,  which  proYided  for  the  continuance 
of  the  debtor's  business,  and  the  appropriation  of  the  profits  to  the 
payment  of  creditors.  The  question,  who  were  the  principals  in  the 
continued  business  ?  was  rendered  difScult  by  the  complioatcd  natu  re 
of  the  assignment.    Whether  the  final  decision  of  that  question  of 
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oonstructioii  was  right  or  wrong  is  not  material  in  the  present  case. 
The  same  question  woald  haye  arisen  under  the  sharing-profits  test 
By  the  true  oonstmction  of  the  assignment,  were  the  profits  to  be 
receiyed  by  the  creditor  as  creditors,  or  as  joint  principals  and  part- 
ners in  the  continued  business?  The  insertion  of  the  word 
*'  profits  "  in  the  question  does  not  cause  the  difGiculty  of  the  ques- 
tion to  vanish. 

Lord  Gbakwobxh  said  a  right  to  participate  in  profits,  ''no 
doubt,  is  in  general  a  sufficiently  accurate  test ;  for,  a  right  to 
participate  in  profits  affords  cogent,  often  conclusiye,  evidence 
that  the  trade  in  which  the  profits  have  been  made  was  carried 
on  in  part  for  or  on  behalf  of  the  person  setting  up  such  a  claim.'' 
Ctevv.  Hickman^  9  0.  B.  (N.  S.)  92.  By  a  ''sufficiently  accurate 
test,"  he  meant  satisfactory  evidence.  His  remark  suggests  how 
easily  a  piece  of  evidence  could  be  transformed  into  a  legal  test 
sub  modo,  by  tribunals  accustomed,  as  English  courts  are,  to  de- 
clare their  judgment  on  questions  of  fact.  When  Lord  G&aitwobth 
said  sharing  profits  affords  cogent  evidence  of  a  partnership,  he  ex- 
pressed his  opinion  on  a  question  of  fact ;  and  the  evident  sound- 
ness of  such  an  opinion  tends  to  obliterate  the  distinction  betwoen 
the  law  and  the  fact  of  the  subject.  Sharing  profits,  in  the  absence 
of  all  other  evidence,  would  as  a  matter  of  fact,  be  cogent  evidence 
of  a  partnership  ;  but  every  item  of  cogent  evidence  is  not  a  legal 
test ;  moreover,  it  is  generally  impossible  to  have  no  other  evidence 
in  a  case  than  sharing  profits ;  whether  it  is  cogent  or  weak, 
depends  upon  its  character,  explained  by  other  circumstances  ;  in 
this  jurisdiction,  the  judge  does  not  give  the  jury  his  opinion  of  the 
strength  of  the  evidence. 

"  A  partnership,  in  which  the  entire  profit  was  to  belong  to  some 
of  them  in  exclusion  of  others,  would  be  manifestly  unjust ;  and, 
as  between  the  parties  themselves,  it  would  not  be  a  proper  part- 
nership. It  would  be  what  the  Boman  lawyers  called  socieku 
leaninay  in  allusion  to  the  fable  of  the  lion,  who  having  entered 
into  a  partnership  with  the  other  animals  of  the  forest,  in  hunting, 
appropriated  to  himself  all  the  prey."  8  Eenfs  Com.  29 ;  Story 
on  Part,  §  18.  This  is  civil-law  doctrine ;  it  relates  wholly  to  the 
force,  effect,  and  validity  of  partnership  inter  sese,  and  has  no  ref- 
erence to  the  rights  of  third  persons.  If  it  were  a  doctrine  of  tho 
common  law,  \t  would  go  to  show  that  the  contract  of  a  societaa 
Uonina  is  void  inter  eeee,  and  not  that  the  parties  are  liable  to  thin] 
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penona.  But'  it  is  not  to  be  admitted,  without  delibemtioii,  that 
there  is  anysnoh  doetrme  in  the  common  law.  ''  It  may  be  said. 
Bays  Mr.  Baron  Bsakwbll,  in  BuU&n  y.  Sharp,  L.  B.,  1  0.  P.  126» 
127,  ''that,  if  this  reasoning  is  right,  a  man  might  baigain  to 
reoeiye  all  the  profits  of  a  business,  and  not  be  liable.  The  answer 
is,  the  thing  is  impossible.  There  never  was,  and  nerer  will  be,  a 
bona  fide  agreement  by  one  man  to  cany  on  a  business,  bear  all  its 
losses,  and  pay  over  all  its  profits.  Should  such  an  agreement 
appear,  it  would  obviously  be  colorable."  Suppose  a  New  Hamp- 
shire merchant,  having  gained  a  sufKcient  estate  in  trade,  and 
desiring  to  continue  his  business  for  the  industrial  and  charitable 
purpose  of  supporting  a  missionary  in  Geylon,  gives  him  a  bond  to 
pay  him  all  the  futmre  profits  of  his  business  ;  and  suppose  the 
profits  are  called  **  net  profits  "  in  the  bond ;  was  there  ever  a  court 
that  would  hold  the  missionary  liable  as  a  partner  for  the  goods 
bought  by  the  merchant  in  carrying  on  his  business  P  It  would  be 
evident  diat  they  both  understood  the  misdonaiy  to  be  a  creditor 
and  not  a  partner ;  that,  by  '^  net  profits,"  they  meant  the  surplus 
of  gross  profits  left  after  paying  all  other  creditors  of  the  business  ; 
and  that,  in  the  literal  sense,  there  would  be  no  net  profits  of  the 
business.  Why  should  the  missionary  be  liable,  espedaUy  seeing 
he  was  not  to  defraud  the  other  creditors,  but  only  to  receive  the 
balance  of  profits  left  after  they  were  all  paid  P 

The  result  of  this  examination  of  the  authorities  is,  that  the 
instructions  given  to  the  jury,  in  the  present  case,  were  erroneous. 
There  is  a  provision  in  the  reserved  case,  that,  if  there  is  an  error 
in  the  instructions  as  to  the  effect  of  a  division  of  the  gross  receipts, 
judgment  is  to  be  rendered  for  Stillings.  But  the  mistrial  seems 
to  have  been  such  that  the  verdict  ought  to  be  set  aside,  and  a  new 
trial  granted. 

Sabgent,  G.  J.,  FoeTBB  and  Ladd,  JJ.,  ooncurring,  a  new 

trial  was  granted. 
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Fat  y.  Pabkhu 
mm.  B.9m 

In  aolTll  aettoii  to  a  tort  whieh  mmj  tdm  be  pnnlihed  orlmliianjy  pmdttf  «r 

•xempluy  damages  are  not  leooTerable. 
In  traspaoa  for  an  asBanlt  and  battery,  the  eoort  instraeted  tba  Jnijrtluit  If  Hmj 

foand  to  the  plaintiff  thej  might,  in  addition  to  the  oompeniatogy  damage^ 

give  exemplary  or  punitiye  damages.    MM,  error. 
QiuBve  whether  exemplary  or  ponitive  damages  are  allowable  In  aiy  dfil 

aetion. 

TRESPASS  by  Bobert  Fay  and  wife  against  Parker  to  an  asaanlt 
and  battery  upon  Mr8.<Fay. 

The  court  inBtimcted  the  jury  that  if  they  found  againgt  the  defend- 
ant they  should  assess  the  actual  damages,  which  would  include 
compensation  for  all  injury  to  the  feelings  as  well  as  to  the  person 
of  Mrs. Fay ;  that  if  the  assault  was  accompanied  by  actor  word  of 
indecency,  outrage,  insult  or  indignity  which  injured  her  feelings, 
compensation  therefor  should  be  included  in  the  actual  damages ; 
and  that  they  might  give  exemplary  damages,  which  would  be  puni- 
tiye and  not  compensatory,  if  they  thought  it  a  case  in  which  an 
example  ought  to  be  made  for  the  protection  of  the  publia  To 
these  instructions  the  defendant  excepted. 

The  jury  returned  a  verdict  for  the  plaintifl,  aaimering  tbe  aotaal 
damages  at  tl50,  and  the  exemplary  damages  at  $8ShSL 

DuHotm  and  BlauddL  tox 


0.  W.  S  B.  Dn  Band  and  Towng^  for  defendant 

Fosnit,  J.  A  synonym  of  damage  (when  applied  to  a  penoii 
sustaining  an  injury)  is  hu.  Loss  is  the  generic  term.  Damage 
is  a  species  of  loss.  Loss  signifies  the  act  of  losing,  or  the  thing 
lost  J)amage  — in  French  dammage;  Latin  damfimm^  from  d&mOf 
to  take  away — signifies  the  thing  taken  away — the  lost  things 
which  a  party  is  entitled  to  ha^  restored  to  him,  so  tittt  he  may 
be  made  whoU  again. 
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Damage,  we  remarked,  ia  derired  from  demo,  to  take  away ;  and 
therefore  it  is  not  derived  from  jmiuo»  to  pmiiah. 

When  need  to  signify  the  money  which  a  plaintiff  ought  to 
reooTer»  damage  is  never,  nor  in  any  aenae,  aynonymona  with,  nor 
^oOatenl  to,  the  terma  example,  fine,  penalty,  punishment,  revenge, 
discipline,  or  chastisement. 

Loss  or  damage  sustained — the  thing  taken  away  —  maybesup- 
plied  by  compensation ;  but  the  loss,  damage,  or  thing  taken  away, 
•cannot  be  supplied  or  restored  by  the  vindictive  punishment  of  him 
who  has  occasioned  the  loss  or  damage. 

It  is  just  as  easy  to  call  things  by  their  right  names  as  by  wrong 
Aames,  and  it  is  better  to  be  correct  than  careless  in  our  speech. 

The  defendant's  exception  presents  the  question  whether  puni- 
tive damages  (so  called,  by  a  perversion  of  language  and  ideas  so 
4mcient  and  so  common  as  seldom  to  attract^attention),  that  is  to 
•say,  damages  in  the  nature  of,  and  intended  as,  a  penalty  of  punish- 
ment, and  exemplary  damages,  that  is  to  say  (if  the  people  will  per- 
sist in  saying  it),  damages  in  the  nature  of,  and  intended  as,  an 
•example  for  the  protection  of  the  public  against  offenses  similar  to 
that  for  which  such  damages  are  awarded  (inflicted),  may  be  given 
to  the  plaintiff  in  a  civil  action  resulting  from  an  act  for  which  the 
defendant  may  be  indicted  and  pimished  by  force  of  the  criminal 
law. 

In  considering  this  question,  we  must  regard  the  terms  exem- 
phuy,  vindictive,  and  punitive  or  punitory,  as  meaning  the  same 
thing ;  such  being,  doubtless,  the  acceptation  of  the  language  of 
the  courts  generally  in  oases  where  these  terms  are  employed  frith 
reference  to  damages  in  a  dvil  action. 

In  so  far  as  the  settlement  of  this  question  depends  upon  the 
weight  of  authority,  it  will  be  appropriate  and  convenient  to  direct 
our  attention,  in  the  first  place,  to  those  decisions  of  the  courts  of 
this  State  wherein  the  subject  of  exemplary,  vindictive,  or  puni- 
tive damages  has  been  considered.  The  most  prominent  cases  of 
this  character  are  twenty  in  number.  We  will  refer  to  them  in 
chronological  order. 

Smbomy.  Neibon,  4  N.  H.  501,  A.  D.  1828.  This  was  an  action 
for  criminal  conversation  with  the  plaintiff's  wife,  an  offense  •then 
punishable  by  fine,  imprisonment,  and  whipping,  not  exceeiling 
thirty  stripes.     Act  of  Feb.  15,  1791. 

Upon  the  trial,  the  jury  were  instructed  that  'Mf  they  found  for 
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the  plaintifl  (her  ooiudn  and  master^  in  loco  parontU)  'or 
wounded  and  mortified  feelings  oocasioned  by  the  act,  and  such  aa 
wonld  Und  to  thock  the  commisBion  of  inioh  oftenaes. 

In  delivering  the  judgment  of  the  oonrt,  Gilchbisi,  J.,  remarlu 
that  he  is  unable  to  see  any  sufficient  objection  to  the  directions; 
and  adds:  ''It  is  hardly  necessary  to  say  that  exemplary  damages 
may  be  given  in  this  action^  since  such  damages  are  tiie  end  for 
which  it  is  ordinarily  brought"  He  refers  to  the  anomalous  char- 
acter of  the  principle  regulating  the  damages  in  suits  of  this 
character^  by  which  courts  and  juries  have  undertaken  to  render 
substantial  justice,  without  precise  confomuty  to  any  clearly  sci- 
entific rule. 

We  cannot  fail  to  observe  that  while  the  learned  judge  applies 
the  term  ''  exemplary  "  to  the  damages  which  such  a  case  aUows,  it  is 
in  reality  used  as  indicating  those  damages  which  the  betrayed  vic- 
tim sustains  in  her  feelings  and  for  her  disgrace;  that  all  the  ele- 
ments of  damage  are  such  as  come  clearly  within  the  boundaries 
limiting  compensatory  damages,  though  ''  tending,*^  indirectly,  '*  to 
check  the  commission  of  such  offenses." 

Whitney  v.  SwM,  22  N.  H.  10,  A.  D.  1850,  was  trespass  quaro 
dausum,  in  which  circumstances  of  abuse  of  authority,  such  as  to 
constitute  the  acts  of  the  defendants,  after  a  lawful  entry  upon  the 
land,  a  trespass  ab  initio,  and  where  the  question  of  exemplary 
damages  might  well  have  been  raised  —  but  it  was  not  suggested  — 
the  instruction  to  the  jury,  approved  by  Bbll,  J.,  in  the  opinion 
of  the  court,  being  that  the  jury  should  ''  take  the  whole  case  into 
consideration,  and  award  to  the  plaintiff  such  sum  in  damages  aa, 
under  the  circumstances,  they  thought  the  defendant  ought  to  pay 
and  the  plaintiff  ought  to  receive." 

The  collocation  of  words  here  seems  to  us  to  indicate  that  the 
court  intended  to  say  that  what  the  defendant  ought  to  pay  was 
that  which  the  plaintiff  ought  to  reoeive;  and  that  the  transposition 
of  the  two  terms  of  this  same  proposition,  in  Sanborn  v.  Ifeikon, 
before  cited,  does  not  vary  the  sense  and  meaning  in  that  case. 

Symonds  v.  Carter,  32  N.  H.  458,  A.  D.  1855,  was  slander.  Words 
other  than  those  laid  in  the  declaration  were  aumitted  as  evidence 
of  express  malice.  Fowleb,  J.,  among  other  cases  in  support  of 
the  precise  point  raised  by  the  exception  to  this  evidence,  cites 
£Vnn6y  v.  Hosea,  3  Harr.  897,  to  this  proposition  —  "if  there  be 
evidence  of  express  malice,  the  jury  may  give  exemplary  damages" 
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— the  only  instance  of  the  use  of  that  term  '' exemplary  "  in  the 
lengthy  opinion  of  the  coorty  or  in  any  of  the  oases  referred  to. 
The  damages  thns  designated  are  clearly  of  the  same  character  as 
those  regarded  as  compensatory  merely,  in  MerriU  y.  Pecuilee,  before 
cited,  and  other  cases  of  the  same  character.  They  are  precisely 
snch  damages  as  are  comprehended  within  the  rules  laid  down  in 
%  OreenL  Ey.  §§  266, 272,  and  which  go  in  aggravation  of  the  injury 
itself,  which  the  complaining  party  has  sustained  in  his  feelings  by 
the  manifestation  of  the  malice  of  his  adversary. 

Severance  v.  Healey,  32  N.  H.  289,  A.  D.  1855.  Sknder.  The  case 
is  precisely  like  the  preceding  case  of  Symonde  v.  Carter.  Withont 
alluding  in  any  manner*  to  the  question  of  exemplary  damages,  evi* 
dence  of  the  speaking  of  other  slanders  than  those  laid  in  the  deo» 
laration  was  held  admissible  as  showing  malice,  and  (said  the  court) 
the  plaintiff  was  entitled  to  the  benefit  of  it.  The  case  discloses 
evidence  of  such  deep  malignity,  and  such  circumstances  of  insult 
and  indignity,  as  would  seem  to  call  loudly  for  an  award  of  punitive 
damages,  if  such  were  admissible  in  any  case  of  slander;  but  with 
Judge  Pbrlet,  Judge  Babtlbit  and  Jambs  Bbll,  then  of  ooun- 
ael,  such  a  claim  was  not  suggested. 

Hopkins  v.  The  Railroad,  36  N.  H.  9,  A.  D.  1857,  is  clear  to  the 
point  that  the  jury  may  give  exemplary  damages  where  a  personal 
injury  has  been  caused  by  the  gross  carelessness  of  a  railroad  in  the 
management  of  its  trains. 

The  question  as  to  the  liability  of  a  defendant  to  pay  punitive 
damages,  beyond  a  compensation,  was  not  raised  in  the  case  (the 
question  being  whether  it  could  be  applied  to  a  corporation  in  the 
<»se  of  the  negligence  merely  of  their  servants),  such  a  rule  being 
conceded  by  the  defendant's  counsel  as  applicable  to  cases  where 
the  tort  is  aggravated  by  fraud,  malice,  violence,  cruelty,  or  the  like 
circumstances.  The  court  assent  to  the  rule  thus  admitted  in  the 
argument,  ^'  regarding  it  as  extremely  well  settled  that  exem- 
plary or  vindictive  damages  may,  in  certain  cases,  be  recovered;  and 
this  (the  opinion  goes  on  to  say)  is  perhaps  in  accordance  with  the 
legislative  policy,  which  has  given  pecuniary  penalties,  in  numer- 
ous instances,  to  private  prosecutors  of  certain  offenses.  Where 
the  wrong  done  to  the  party  partakes  of  a  criminal  character, 
tliough  not  punishable  as  an  offense  against  the  State,  the  publio 
may  be  said  to  have  an  interest  that  the  wrong-doer  should  be  pros- 
Bcutefl  and  brought  to  justice  on  a  civil  suit;  and  exemplary  dam* 
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ages  may  in  saeh  oaseB  enoonnige  proBOoationB,  where  a  mere  oom- 
pensation  for  the  private  injury  would  not  repay  the  trouble  and 
expense  of  the  proceeding. 

**  It  is  objected  that  in  this  caae  exemplary  damages  cannot  be 
recovered  because  the  foundation  of  the  action  is  n^ligence,  and 
not  a  willful  and  malicious  act  of  the  defendants.  Such  damages 
are  awarded  for  the  sake  of  the  public  example,  or  to  punish  some 
act  or  default  which  has  more  or  less  the  character  of  a  crime.'' 
**  Gross  carelessness,  where  duty  to  the  public  requires  the  utmost 
care,  *  *  *  has  certainly  a  strong  character  of  cruelty  and 
moral  turpitude.'*' 

The  didum  of  this  case  may  well  be  regarded  as  expressing  the 
opinion  of  the  distinguished  jurist  who  announced  it,  in  favor  of 
the  abstract  principle  which  would  allow  damages  beyond  oompen- 
sation  in  cases  of  much  aggravation. 

But,  waiving  for  the  present  the  consideration  of  that  general 
and  abstract  proposition,  it  need  hardly  be  observed  that  the  case 
is  not  an  authority  for  the  plain tifEs  here — that  being  a  case,  as 
this  is  not,  whore  the  interests  of  society  could  derive  no  protection 
fiom  the  arm  of  the  criminal  law. 

It  suggests  this  quiBr$ :  How  would  it  be  if  the  law  provided  a 
punishment  by  indictment  and  fine  for  the  same  act  of  n^ligenoe 
in  all  cases,  as  in  the  special  case  provided  for  by  Gen.  Stats.,  oh. 
264,  §  14? 

In  this  case  Judge  Pbblbt  suggests  that  one  reason  why  exem- 
plary damages  should  be  allowed  is,  because  the  public  may  be  said 
to  have  an  interest  that  the  wrong-doer  should  be  prosecuted  and 
brought  to  justice  on  a  civil  suit;  and  exemplary  damages  may  i 
such  cases  encourage  prosecutions,  where  a  mere  compensation  for 
the  private  injury  would  not  repay  the  trouble  and  expense  of  the 
proceeding.  But,  with  submission,  we  remark,  that  wherever  the 
public  interest  seems  to  require  the  private  prosecution  of  oflenses 
against  good  morals,  a  sufGicient  stimulus  is  afforded  by  those  salu- 
tary provisions  which  give  to  the  prosecutor,  as  in  qtii  tam  actions, 
for  instance,  a  part  or  all  of  the  penalty  which  the  wrtmg-docr  has 
incurred. 

Knight  v.  Foster,  39  N.  H.  576,  A.  D.  1859.  Slander.  Gushing, 
for  the  defendant,  arguendo y  says:  '^  The  doctrine  in  regard  to  via« 
dictive  damages  seems  to  be  now  in  such  an  unsettled  condition  as 
to  justify  and  call  for  an  examination  of  the  authorities.'' 
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Such  an  examination^  howeyer,  the  court  declined,  disposing  of 
the  whole  matter  in  these  words  and  no  more:  ''  In  case  of  actual 
Budioey  the  jury  may  award  exemplary  damages  —  what  the  plain- 
iill  ought  to  receive  and  the  defendant  ought  to  pay  —  citing  only 
Sjfnwnds  v.  Cari&r,  Whipple  y.  Walpoky  and  Hopkins  y.  The  Rail' 
road. 

In  Page  v.  Parker,  40  N.  H.  72,  Mr.  Justice  Fowlbb  speaks  of 
aggravaling  circumstances  of  indignity  and  insult,  of  abusive  Ian- 
guage,  etc.,  as  tending  ''  to  show  the  whole  extent  and  degree  of 
the  injury.** 

In  PerJdna  v.  Towls,  43  N.  H.  220,  A.  D.  1861,  Sabgbkt,  J., 
after  a  review  of  some  of  the  English  cases,  to  which  reference  will 
hereafter  be  made,  concludes  the  opinion  of  the  court  with  the  re- 
mark that  the  court  does  not ''  intend  by  this  decision  to  extend  the 
doctrine  of  exemplary  damages  as  held  in  this  State,  but  to  hold, 
simply,  that  exemplary  damages  may  be  recovered  in  an  action  of 
trespass  qiMre  claiieum  fregiiy  as  well  as  in  any  other  action  where 
there  are  such  circumstances  of  aggravation,  of  insult  and  of  malice 
as  would  warrant  such  recoverv." 

It  will  be  observed  that  precisely  such  damages  as  are  there  called 
exemplary  would  be  included  within  the  term  ^^  compensatory,"  as 
used  in  the  instructions  to  the  jury  in  the  case  now  before  us. 

We  shall  expect  to  show  hereafter  that  the  English  cases  cited, 
viz.,  Merest  v.  Harvey,  5  Taunt  230,  and  Sears  v.  Lyons,  2  Stark. 
317,  do  not  sustain  the  principle  for  which  their  authority  is 
invoke(? ;  and  that  in  those  cases  (as  in  the  case  of  Perkins  v. 
Tomh^j  ^uch  damages  as  are  caUed  exemplary  were,  or  might 
havi  been,  given  on  the  plain  and  fair  ground  of  compensation 
merely. 

Moore  v.  Bovmuin,  47  N.  H.  494,  A.  D.  1867,  is  a  case  illustrating 
forcibly  the  unsettled  and  doubtful  condition  of  the  law  as  it  is  re- 
garded in  this  State  upon  the  point  in  question,  the  court  holding  \ 
that ''  an  officer  who  attaches  goods  is  not  liable  for  exemplary  dam-  \ 
ages,  simply  because  he  rashly  and  heedlessly  took  them  without 
taking  due  care  to  learn  the  rights  of  the  plaintiff.*'  \ 

In  the  opinion  of  the  court,  by  Hellows,  J.,  no  more  is  said  upon  \ 

the  subject  than  this:  ^^  Where  the  act  complained  of  is  malicious  { 

or  wanton,  or  is  characterized  by  gross  negligence  in  the  defendant, 
axemplary  damages  may  be  awarded  according  to  the  decisions  in         • 
UiiP  State;  bnt  we  are  not  aware  that  they  have  gone  so  far  as  the 
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rale  in  this  case.  In  Whipple  y.  Walpole,  10  N.  H.  180,  the  rob 
laid  down  was  that  exemplaiy  damages  might  be  awarded  where 
there  was  gross  n^ligenoe;  and  the  role  laid  down  by  Mr.  Sedg^ 
wick,  in  his  yaloable  work  on  Damages,  p.  89,  is  that  ezemplarj 
damages  may  be  awarded  whenever  the  elements  of  fraud,  malioe» 
gross  negligence  and  oppression  mingle  in  the  controyersy.  This 
rale,  however,  is  qaestioned  in  2  Greenl.  By.,  §  S58  and  note,  where 
the  aathorities  are  eztensiyely  reviewed."  ''Upon  the  whole,"  he 
adds,  ^'we  are  not  disposed  to  extend  the  rale  which  allows  exem- 
plary  damages  to  cases  where  the  injorioos  acts  are  merely  rash  and 
heedless." 

TawU  v.  Blak$,  48  N.  H.  92,  A.  D.  1868.  Trespassfor  an assaolt 
and  battery.  The  head-note  is,  ''  In  torts  involving  cironmstanoee 
of  aggravation,  and  indicating  malice,  insult,  oppression,  wanton 
or  willful  violence,  the  jury  may  be  instructed  to  give  vindictive 
damages  in  compensation  for  the  injuries  received.  The  criminal 
prosecution  is  no  bar  to  the  civil  suit  atone  and  the  same  time. 

The  court  instructed  the  jury  that  the  defendant  would  be  liable 
for  all  the  damages  to  the  plaintiff  thi^t  were  the  natural  and  nec- 
essary consequences  of  the  violence  used  by  him,  including  both 
bodily  and  mental  pain  and  suffering ;  and  that  to  this  the  jury 
were  at  liberty  to  add  a  further  sum,  by  way  of  exemplary  damages, 
such  as  the  defendant  ought  to  pay  and  the  plaintiff  to  receive. 

Neshtth,  J.,  says,  **  that  the  instructions  as  to  the  measure  of 
damages  seem  to  accord  with  the  rales  laid  down  in  the  elementary 
books,  that  in  torts  involving  circumstances  of  aggravation,  show- 
ing malice,  insult,  oppression,  wanton  or  willful  violence,  courts 
are  at  liberty  to  instruct  a  jury  that  they  may  find  exemplaiy  dam- 
ages,  such  as  the  plaintiff  ought  to  have  and  the  defendant  ought 
to  pay/' 

Observe,  that  the  rule  here  laid  down  is  simply  an  interpreta- 
tion or  explanation  of  the  language  used  by  the  court  below  in  the 
charge  to  the  jury.  The  instructions  are  approved  as  correct ;  and 
then  the  language  above  quoted  is  immediately  appended,  by  way 
of  more  elaboration  of  the  same  doctrine,  and  obviously  intended 
to  express  precisely  the  same  thing.' 

When,  therefore,  Nesmith,  J.,  speaking  for  the  court,  declarei 
that  exemplary  damages,  in  the  case  then  before  the  court,  are  such 
as  the  plaintiff  ought  to  have  and  the  defendant  ought  to  pay,  he 
means  just  what  the  judge  at  the  trial  meant  when  he  said,  **  snob 
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as  the  defendant  ought  to  pay  and  the  plaintiff  to  reoeive  ; "  and 
we  suppose  both  judges,  and  thoee  concurring  in  the  opinion^ 
fncHDt  that  whatever  the  defendant  ought  to  pay,  thai  thepUdntifl 
ought  to  receive ;  not  that  the  plaintiff  ought,  by  way  of  full  com- 
pensation for  the  malice,  insult,  oppression,  and  wanton  violence 
directed  against  and  wounding  his  feelings,  and  so  operating  as  a 
mental  injury  capable  of  being  satisfied  by  compensatory  damages 
strictly,  to  receive  one  sum,  and  then  the  defendant  ought,  by  way 
of  punishment,  to  pay  another  and  further  sum,  which  the  plain- 
tiff, by  way  of  compensation,  ought  not  to  receive ;  but,  in  short, 
that.oS  the  defendant  should  pay,  under  the  unnecessary  denomina- 
tion of  exemplaiy  damages,  were  compensatory  damages,  neither 
more  nor  less.  Such  damages  as  these  are  those  spoken  of  by 
Greenleaf,  2  Ev.,  §  266,  when  he  says,  ^Mt  is  frequently  said,  tha^ 
in  actions  ex  cUieh,  evidence  is  admissible  in  aggravation  or  in 
mitigation  of  damages.  But  this,  it  is  conceived,  means  nothing 
more  than  that  evidence  is  admissible  of  facts  and  circumstances 
which  go  in  aggravation  or  in  mitigation  of  the  injury  itself.  The 
circumstanoes  thus  proved  ought  to  be  those  only  which  belong  to 
the  act  complained  of.  The  plaintiff  is  not  justly  entitled  to  receive 
compensation  beyond  the  extent  of  his  injury,  nor  ought  the 
defendant  to  pay  to  the  plaintiff  more  than  the  plaintiff  is  entitled 
to  receive." 

And  again,  §  272  :  *'  Where  an  evil  intent  has  manifested  itself 
in  acts  and  circumstances  accompanying  the  principal  transaction, 
they  constitute  part  of  the  injury.  *  *  And,  generally,  when- 
ever the  wrongful  act  of  the  defendant  was  accompanied  by  aggra- 
vating circumstances  of  indignity  and  insult,  whether  in  the  time, 
place,  or  manner,  though  they  may  not  form  a  separate  ground  of 
action,  yet,  being  properly  alleged,  they  may  be  given  in  evidence 
to  show  the  whole  extent  and  degree  of  the  injury." 

Such  damages  are  the  same  referred  to  by  Chancellor  Kekt, 
where  he  speaks  of  the  jury  being  at  liberty  to  award  damages  "  with 
a  liberal  hand ; "  or,  as  Lord  Abikges  said,  in  1  Mees.  &  Wels.  342, 
that  the  JQiy,  in  regarding  the  wanton  and  oppressive  conduct  of  tbe 
defendant,  **  should  not  be  sparing  in  the  damages." 

Our  court  did  not  mean,  any  more  than  these  distinguished  jurists 
did,  that  when  the  defendant  was  made  to  pay  such  damages  ^'as  the 
defendant  ought  to  pay  and  the  plaintiff  ought  to  receive,"  the 
plaintiff  otf^A/  to  receive,  or  the  defendant  ought  to  pay  ^  Aim,  a 
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mere  fine^  any  more  than  to  any  other  dtiien,  or  to  the  aflronted 

dignity  of  the  State. 

If  our  oonrt  did  mean  otherwise^  the  hmgnage  adopted  to  expreaa 
the  doctrine  was  extremely  unfortunate ;  for  the  oonrt,  after  expresB* 
Ing  approval  of  the  instractionB  of  the  jury  in  the  manner  alluded 
to,  proceed  as  follows :  ^'  Where  the  oondnot  of  the  defendant 
clearly  evinces  motires  and  acts  of  a  wanton,  or  of  an  ezceBsiTOy 
Tiolent,  malicious,  or  evil  nature,  we  think  the  jury  may  give,  as 
compensaiory  damages,  what  are  usuatty  denominated  TindictiTe 
damages." 

This  principle,  in  the  form  of  language  thus  chosen  to  express  it, 
is  not  modified  by  the  impartial  review  which  follows,  of  the  contra- 
dictory views  of  Prof.  Greenleaf  and  Mr.  Sedgwick  upon  this  subject, 
concerning  which  the  organ  of  the  court  is  careful  to  express  no 
preference,  by  way  of  approbation  or  dissent. 

In  dismissing  the  further  consideration  of  Tmale  v.  Blahe^  it  must 
be  remarked  that  the  instructions  to  the  jury  in  the  present  case^ 
namely,  that  they  might  give,  by  way  of  compensation,  such  dam- 
ages as  resulted  from  the  indecency,  outrage,  insult,  or  mdignity 
which  injured  Mrs.  Fay's  feelings,  are  sustained  by  the  authority  of 
Towle  V.  Blake. 

It  is  equally  clear  that  the  further  instructions,  namely,  that  they 
might  also  give  exemplary  damages  which  would  be  punitive  and 
not  compensatory,  if  they  thought  it  a  case  in  which  an  example 
ought  to  be  made  for  the  protection  of  the  public,  derive  no  support 
from  the  authority  of  Totole  v.  Blake, 

Oram  v.  Hadtey,  48  N.  H.  191,  A.  D.  1868,  was  trespass  guare 
elausum,  and  in  the  circumstances,  was  not  a  case  where  exemplary 
damages,  in  any  view,  could  be  claimed.  All  that  is  said  upon  the 
subject  is  contained  in  this  language  of  Sargent,  J. :  ''  It  is  only 
where  the  elements  of  fraud,  malice,  gross  negligenoe,  or  oppression 
mingle  in  the  controversy,  that  exemplary  damages  are  to  be  given." 

Taylor  v.  The  Grand  Trunk  Railway y  48  N.  H.  303,  A  D.  1869. 
This  case  contains  a  somewhat  lengthy  review  of  the  authorities 
upon  the  subject  of  exemplary  damages;  not,  of  course,  of  the 
majority  of  them,  which  would  be  impossible,  so  numerous  have 
thoy  become,  nor,  indeed,  of  some  of  the  most  prominent  cases. 

To  some  of  those  referred  to  in  support  of  the  views  there  ex- 
pressed, as  well  as  to  others  not  mentioned,  reference  will  be  made 
hereafter.    The  works  of  the  text-writers,   Oreenleaf,  Sedgwick, 
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Metoalf  and  Kent  nire  also  considered,  and  a  preference  expressed 
for  the  opinions  and  conclusions  of  Mr.  Sedgwick. 

The  substance  of  the  decision  is  a  full  indorsement  of  the  doc 
trine  of  exemplary  or  punitive  damages,  over,  above  and  beyond 
oompensation,  in  cases  of  malicious  tort  or  gross  negligence. 

The  opinion  by  Bellows,  J.,  contains  dicia  expressing  concur* 
lence  in  the  doctrine  that  such  damages  are  not  incompatible  with 
the  infliction  of  punishment^  at  the  same  time,  by  fine,  under  crim- 
inal procedure. 

Eoiyoke  v.  The  Grand  Trunk  Railway,  48  N.  H.  541,  A.  D.  1869. 
NsBiOTH,  J.  ''  Plaintiff  is  to  have  a  reasonable  satisfaction  for 
actual  suffering  of  both  body  and  mind.  Also  exemplary  damages 
may  sometimes  be  recovered  in  this  form  of  action,  embracing  cases 
of  gross  negligence." 

Belbnap  v.  Boston  A  Me.  R.  B.,  49  N.  H.  358,  A.  D.  1870.  Tres- 
pass for  an  assault,  and  ejecting  the  plaintiff  from  the  defendants' 
oars.  The  court  dispose  of  the  question  of  damages  by  expressing 
the  language  of  Mr.  Sedgwick  (Damages,  §38):  ^'When  either 
of  these  elements  (t.  9.,  fraud,  malice,  gross  negligence  or  oppres- 
sion) mingles  in  the  controyersy,  the  law,  instead  of  adhering  to 
the  system,  or  even  the  language  of  compensation,  adopts  a  wholly 
different  rule,  and  permits  the  jury  to  give  what  is  termed  punitory, 
vindictive  or  exemplary  damages;  in  other  words,  blends  together 
the  interests  of  society  and  of  the  aggrieved  individual,  and  gives 
damages,  not  only  to  recompense  the  sufferer,  but  to  punish  the 
offender.'^ 

AH  these  remarks  were  wholly  unnecessary  to  the  decision  of  the 
question  before  the  court  It  was  sufficient  to  say,  as  the  court  did, 
that  none  of  the  supposed  elements  of  exemplaiy  damages  existed 
in  the  case. 

The  remarks,  however,  none  the  less  indicate  the  view  enter- 
tained  by  the  author  of  the  opinion  upon  this  subject  It  will  never- 
theless be  observed  that  all  the  elements  of  damage  referred  to  are 
such  as  are  taken  into  consideration  in  estimating  purely  compen- 
satory damages.  The  precise  point  raised  by  the  present  inquiry 
dia  not  arise  there,  since  the  offense  charged  upon  the  corporation 
was  not  the  subject  of  an  indictment 

Woodman  v.  Nottingham,  49  N.  H.  387,  A.  D.  1870;  S.  C,  6  Am 
Bep.  526,  was  case  against  a  town  to  recover  damages  for  injuries 
received  in  consequence  of  a  defective  highway. 
Vol.  XVI.  —  36 
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The  point  decided  was  that  the  statate  r^gnlatiiig  this  sabject 
does  not  contemplate  exemplary  or  yindictiTe  damages  to  the  sof* 
f ering  party. 

But,  if  the  common  law  contemplates  snch  damages  in  the  cast 
of  corporations  guilty  of  gross  negligence,  it  is  not  qoite  easy  ta 
see  why  the  statute,  which  has  no  expression  upon  the  subject,  does 
not  contemplate  such  damages,  unless  it  be  that  an  indictment 
will  lie  against  the  town  for  the  n^ligence  resulting  in  the  defeoV 
ive  highway. 

As  being  the  latest  decision  in  our  State  in  which  the  questioiL 
of  exemplary  damages  is  considered,  the  remarks  of  the  court  upon 
the  subject  possess  no  little  significance.  The  court,  Nebmith,  J., 
say:  *^  We  have  interpreted  the  word  damages  to  mean  here  a  com- 
pensation, recompense  or  satisfaction  to  a  party  plaantifF  for  an  in- 
jury actually  received  by  him  from  the  defendant,  and  precisely 
commensurate  with  the  injury,  whether  it  be  to  his  person  or 
estate,''  citing  2  GreenL  Ey.,  §  253. 

The  court  below  instructed  the  jury  that  they  might  give  exem- 
plary damages  if,  in  their  judgment,  the  circumstances  warranted 
it  But  the  court  abbve  said:  ''  We  are  aware  that  exemplary  or 
yindictiTe  damages  have,  under  instructions  of  the  court,  been 
sometimes  given  by  juries  in  this  class  of  actions  against  towns. 
In  this  State  the  case  of  Whipple  t.  Walpoh,  10  N.  H.  130,  is  re- 
ferred to  as  the  leading  authority  to  justify  such  a  verdict.  The 
facts  in  that  case  seem  to  have  made  out  a  case  of  gross  negligence, 
therefore  the  plaintiff  seems  to  have  been  entitled  to  claim  a  higher 
compensation  [the  word  is  italicised]  than  he  would  have  been  en- 
titled to,  had  the  agents  of  the  town  exercised  more  diligence  in 
meeting  the  just  claims  of  the  plaintiff.  It  appears  to  us  the  true 
measure  of  damages  should  be  limited,  and  measured  by  the  ruh 
to  one  full,  actual  compensation  [italicised]  for  the  injuiy  re- 
ceived; neither  more  nor  less.  Professor  Greenleaf,  in  his  able 
treatise  on  this  subject,  well  remarks:  ^If  the  plaintiff's  injury 
be  aggravated  by  the  criminal  act  or  neglect  of  the  defendant,  by 
evidence  of  recklessness,  insolence,  wanton  or  malicious  or  oppress- 
ive violence,  and  the  like,  on  the  part  of  the  defendant,  all  such 
conduct  should  be  properly  considered  in  estimating  the  plaintiff's 
actual  [italicised]  damage,  and  objects  [italicised]  to  wn^lHng  ap  g 
larger  sum  in  the  form  of  punitive  or  vindictive  [italicised]  dam- 
iges.'    2  Greenl.  Ev.,  note  to  §  253. " 
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H  tbiB  is  not  a  full  and  aqnare  indorsement  of  Professor  Green- 
leafs  theory,  by  the  same  court  which  had  very  recently  expressed 
its  disapproval  of  the  same,  it  would  be  difficult  to  find  appropriate 
language  with  which  to  signify  such  indorsement  and  approvaL 
Between  these  two  cases,  Bdhnap  r.  The  Railroad  and  Woodman^* 
JfbUingham,  dedded  by  the  same  judges  {quorum  pars  fui)  at  the 
same  term  of  courts  there  is  no  conflict  concerning  the  questions 
required  to  be  decided;  but,  at  the  same  time,  there  seems  to  be  na 
agreement  between  the  dida  of  the  learned  authors  of  the  respectiye 
opinions. 

The  court,  in  Woodman  t.  Nottingham,  cite  Emblem  y.  Myers,  6 
H.  &  N.,  to  which  reference  will  hereafter  be  made,  as  an  autiiority 
in  support  of  the  views  expressed. 

These,  I  believe,  are  all  the  cases  which  our  own  reports  afford, 
touching  the  subject  now  under  consideration* 

Is  the  question  now  before  us  legitimately  open  for  consideration 
at  this  time,  or  is  the  question  settled  f 

Only  one  case,  Towle  v.  Blake,  raises  and  decides  the  precise 
question  here  presented,  as  to  the  compatibility  of  the  doctrine  of 
two  punishments  of  precisely  the  same  character,  at  the  same  time, 
for  the  same  offense,  the  one  by  civil  and  the  other  by  criminal 
procedure. 

Probably  a  majority  of  the  cases  indicate  the  viewt)f  the  courts, 
that,  independent  of  any  considerations  concerning  the  application 
of  the  criminal  law,  exemplary  damages  may  be  awarded  as  punish- 
ment and  not  as  compensation,  in  cases  of  express  fraud,  malice, 
indignity,  wantonness,  oppression,  insult,  cruelty,  etc. 

Not  one  of  these  oases,  in  my  view  of  them,  treats  of  any  element 
of  damage  such  as  is  called  vindictive,  punitory,  or  exemphuy,  which 
might  not  properly  be  considered  in  estimating  the  compensatory 
damages  which,  under  such  circumstances,  everybody  concedes  the 
injured  party  might  justly  receive. 

Not  one  of  them  goes  so  far  as  to  hold  that  the  same  elements  of 
damage  may  be  three  times  considered  and  damages  three  times 
awarded,  once  to  the  plaintiff  as  a  compensation,  again  to  the 
plaintiff  by  way  of  punishing  the  defendant,  and  again,  by  way  of 
fbie  under  the  criminal  law. 

Not  one  of  them  goes  so  far  even  as  to  hold  that  the  same  element! 
ef  damage  may  be  ttaice  considered  and  damages  twice  awarded, 
once  to  the  plaintiff  as  a  compensation  for  an  actual  injury  sustained^ 
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and  again  to  the  plaintifl  as  a  punishment  of  the  defendant ; 
because,  wherever  the  elements  of  ezemphuy  damages  are  consid« 
eredy  they  are  inyariably  regarded  and  spoken  of  as  something  addi- 
tional to  and  other  than  the  elements  going  to  maika  np  what  is 
sometimes  called  actual  damage. 

Not  one  of  them  adopts  the  rule,  in  words,  in  spirit^  in  intention, 
or  in  substance,  expressed  by  the  instructions  in  the  present  oase, 
namely,  to  this  effect,  that  tiie  jury  may  consider  all  the  elements 
which  anybody  ever  claimed  could  enter  into  the  calculation  of 
exemplaiy  damages,  and  give  such  damages  to  the  plaintifl  as  camr 
pensatiofiy  to  be  included  in  the  adfuU  damages,  and  then  give 
the  plaintiff  exemplary  damages  for  the  '^  purpose  ^  of  punishment, 
and  for  the  sake  of  the  public  example. 

Perhaps  it  would  not  be  erroneous  to  say  that  the  question  has 
not  been  thoroughly  examined  and  very  carefully  considered,  but 
has  been  suffered  to  lean  upon  and  sustain  itself  by  the  supposed 
weight  of  authority,  rather  than  to  stand  upon  principle  and  inher- 
ent  strength. 

At  any  rate,  in  view  of  the  more  recent  cases,  wholly  contradict- 
ory 9rid  irreconcilable  as  we  have  seen  them  to  be  (compare  Hop- 
kins V.  The  Railroad,  Belknap  v.  ITie  Railroad,  and  Taylor  v.  The 
Railroad,  with  Woodman  v.  Nottingham,  the  latest  of  them  all),  we 
are  constrained  to  adopt  the  language  of  Judge  Oushino  in 
Symonds  v.  Carter,  and  to  say,  as  he  said  in  the  year  1859,  ^'  the 
doctrine  in  regard  to  vindictive  damages  seems  to  be  now  in  such 
an  unsettled  condition  as  to  justify  and  call  for  an  examination  of 
the  authorities." 

''By  damage,  we  understand  every  loss  or  diminution  of  what  is 
a  man's  own,  occasioned  by  the  fault  of  another."  Buthl  Inst  B. 
Z ,  ch.  xxii,  §  1 ;  Orotius,  Lib.  II,  cap.  xxii,  2. 

**  The  definition  of  damage  extends  the  notion  of  it  beyond  a 
man's  goods.  His  life,  his  limbs,  his  liberty,  an  exemption  from 
pain,  his  character  or  reputation,  are  all  of  them  his  own,  in  a  strict 
and  proper  sense ;  so  that  the  loss  or  diminution  of  any  of  them 
gives  him  a  right  to  demand  reparation  from  those  by  whose  fau^t. 
thej  have  been  lost  or  diminished.  Id. 

*'  He  who  has  maimed  another  does  not  make  him  fuU  repara- 
t  ion  for  the  damage  sustained,  unless  he  pays  for  the  cure,  and  gives 
nim,  besides  such  payment,  the  value  of  what  he  has  lost  by  being 
rendered  incapable  to  earn  so  much  by  hin  labor  as  he  otherwige 
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might  haye  earned  if  he  had  not  been  maimed.''  Such  ia  Bather- 
f orth's  translation  of  Orotins,  lib.  11,  cap.  xrii,  §  ziy. 

But  he  tells  as  these  particulars,  which  all  that  Grotins  .men* 
lions,  do  not  indnde  the  whole  of  the  damage.  And  after  ennmi^ 
rating  seyeral  other  elements,  he  continues  :  ''  The  person  who  is 
maimed  has  a  right  to  freedom  from  causeless  pain  ;  and  he  who 
has  hurt  him  has  injured  him  in  this  right  He  may  therefora 
iemani  smart  moneff,  or  some  consideration  in  amends  for  the  pain 
which  he  has  unjustly  suffered.  Now,  under  this  head  we  may 
fairly  include  any  blemish  which  remains  after  the  first  smart  or 
pain  is  oyer ;  for,  as  far  as  the  injured  person  had  a  right  to  be 
free  from  such  blemishes  or  from  the  uneasiness  which  any  deform- 
ity will  occasion  him,  he  has  a  right  to  be  paid  for  haying  them 
brought  upon  him.  If  the  person  who  has  been  ill-treated  should 
escape  without  losing  his  limbs  or  the  use  of  them,  yet,  if  he  has 
been  wounded,  the  expense  of  cure,  the  loss  of  time,  the  pain  which 
he  has  felt,  are  all  of  them  damages,  for  which  reparation  is  due. 
Or  if  he  has  been  only  beaten,  so  that  there  has  been  no  expense  of 
cure  and  oo  loss  of  time,  he  has  still  a  demand  of  smart  money y  or 
of  satisfaction  for  the  pain  that  he  has  felt. 

''  What  has  been  said  concerning  maiming,  wounds,  or  blows, 
will  be  sufficient  to  show  what  sort  of  amends  is  due  to  a  man  who 
has  been  dopriyed  of  his  liberty  by  unjust  imprisonment.  His  loss 
of  time  is  one  article  in  the  account,  but  it  is  not  the  only  one ;  the 
mere  uneasiness  of  such  a  situation,  under  which  we  may  include 
the  disgrace  attending  it,  is  a  damage  to  him."    Id.,  §  10. 

We  see  here  how  carefuUy  the  idea  of  damage  is  limited  to  rep- 
aration and  compensation  for  injury  to  that  which  is  strictly  a 
man's  own,  and  the  idea  of  punishment  for  the  pecuniary  adyan- 
tage  of  the  injured  party  or  for  public  example,  to  the  pecuniary 
profit  of  the  indiyidual,  is  as  carefuUy  excluded.  And  it  is  inter- 
epting  as  well  as  instructiye  to  obserye  that  one  hundred  and  twenty 
years  ago  the  term  smart  money 'w^  employed  in  a  manner  entirely 
different  from  the  modem  signification  which  it  has  obtained,  being 
then  used  as  indicating  compensation  for  the  smarts  of  the  injured 
person,  and  not,  as  now,  money  required  by  way  of  punishment, 
and  to  make  the  wrong-doer  smart. 

Pufeudorf  discourses  thus:  '^  Lors  que  lejuye  donne  le  choix  d  la 
p&rsonne  voUe^  ou  de  recouvier  son  bien,  ou  de  fairs  pendre  le  voh 
ewr :  ear  si  eUe  choisit  U  dernier y  Me  n^a  plus  rien  &  pritendrs. 
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Mais  oomme  Tuaage  des  Peines  doU  ttrt  rSglS  sur  rutiliie.jnMijue, 
^  nan  pas  sur  la  passion  ou  swr  la  caprics  dss  parHeuKsrs;  unjugs 
n$  faii  pas  Hen  de  Jaisser  uns  Mh  chose  en  la  disposiHon  de  laper^ 
Sonne  lixie.**^  Pu/endorff  Le  Droit  de  la  Nature et  des  Oens.,  LiVm 
UI,  ch.  1,  §  11. 

What  are  now  called  exemplary,  vindictiYe  or  pnnitiYe  damagei 
seem  to  be  entirely  unknown  to  the  chil  law.  It  ia  true  that  the 
measnre  of  damages  is  regnlated  by  the  character,  qnaliiy  and 
motiye  of  the  act  from  whence  the  injury  proceeds;  and  the  judges, 
who,  under  the  ordinances  of  France,  **  regulate  **  the  damages^ 
take  all  the  circumstances  of  aggravation  or  mitigation  into  ac- 
count. 

In  a  case  of  injury  resulting  from  an  innocent  act^ ''  we  ou^t," 
•ays  Domat,  '^  to  moderate  -the  reparation  that  is  to  be  made  *  ^ 
but  knavish  dealing  cuts  ofF  all  pretensions  to  any  mitigation  of  the 
damages." 

^*  Thus,  for  example,  if  a  creditor  causes  his  debtor  to  be  thrown 
into  jail,  when  he  has  no  right  to  use  the  said  constraint,  whether 
it  be  that  his  debt  does  not  give  him  that  power,  or  that  the  age  of 
his  debtor  or  some  other  cause  does  make  the  said  imprisonment 
to  be  unjust,  and  the  said  debtor  is  a  day  laborer  or  other  person 
who  by  his  labor  maintains  his  family,  which,  for  want  of  this  as- 
8:«^Ance,  suffered  likewise  other  losses,  it  will  depend  on  the  pru- 
dence of  the  judge  to  regulate  a  reparation  both  for  the  loss  of  the 
day's  work  of  this  prisoner,  and  for  the  other  damages,  according 
as  the  injustice  of  the  said  creditor  may  deserve,  upon  consideration 
of  the  drcumstances."  1  Domaf  s  Oivil  Law,  by  Strahan,  Pt  I, 
Book  m.  Tit  V. 

But  the  whole  idea  running  through  this  measure  of  damages  is 
reparation  and  compensation,  not  punishment  All  this  is  very 
plainly  shown  by  the  examples  cited  in  the  same  chapter.  Tit  V, 
§  2,  Art  VIII,  and  notes. 

Thus,  again,  we  are  told  that  the  Emperor  Justinian,  in  order  to 
avoid  perplexity  and  difficulty,  by  a  law  '*  reduced  all  the  cases 
where  there  happen  any  damages  to  two  kinds.     The  one  is  of  those 

*  Whenever  the  judge  has  given  to  the  plundered  person  his  oholoe  whethef 
to  recover  his  goods  or  to  cause  the  robber  to  be  hung,  if  he  choose  the  lattei 
lie  has  no  further  claim.  But  as  the  infliction  of  punishment  should  be  admin- 
Iflered  with  a  view  to  the  public  good,  and  not  with  a  view  to  the  passion  or 
eaprioe  of  individuals,  the  judge  ought  not  to  leave  inch  a  matter  to  the  detsr* 
-viination  of  the  Injured  person. 
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cams  where  the  qnertioii  is  about  a  certain  qiuuitityy  or  which  ha^ 
their  nature  fixed  and  regulated,  such  assaleeand  loaaoo;  and  under 
this  kind  he  comprehended  all  contracts.  Theother  kind  is,  of  all 
the  other  cases  whatsoeyer,  without  distinction,  whateTer  m^t  be 
the  cause  of  the  damage. 

<<  As  for  the  cases  of  the  first  kind,  which  haye  their  nature  fixed, 
and  where  the  question  is  concerning  a  certain  quantity,  he  estab- 
lished it  for  a  rule  that  the  damages  should  not  exceed  the  double 
•of  the  said  quantity;  and,  as  to  all  the  other  cases  where  there 
ahould  Iiappen  any  damages,  he  ordered  that  they  should  be  regu- 
lated by  the  prudence  of  the  judge,  according  to  the  estimate  of 
the  real  damage  that  was  sustained."  Id.  Pt  I,  Book  in.  Tit  Y, 
H.  1936,  1937. 

''  Damages/'  says  Professor  Oreenleaf,  '^  are  given  as  a  compen- 
sation, recompense  or  satisfaction  to  the  plaintiff,  for  an  injury 
actually  received  by  him  from  the  defendant.  They  should  be  pre- 
cisely commensurate  with  the  injury;  neither  more  nor  less;  and 
this,  whether  it  be  to  his  person  or  estate.  All  damages  must  be 
the  result  of  the  injury  complained  of.  It  is  frequently  said  that 
in  actions  ex  delicto,  eyidence  is  admissible  in  aggravation  or  in 
mitigation  of  damages.  But  this,  it  is  conceived,  means  nothing 
more  than  that  evidence  is  admissible  of  facts  and  circumstances 
which  go  in  aggravation  or  in  mitigation  of  the  injury  itself.  The 
circumstances  thus  proved  ought  to  be  those  only  which  belong  to 
the  act  complained  of.  The  plaintiff  is  not  justly  entitled  to  re- 
ceive compensation  beyond  the  extent  of  his  injury,  nor  ought  the 
defendant  to  pay  to  the  plaintiff  more  than  the  plaintiff  is  entitled 
to  receive.  Injuries  to  the  person  or  to  the  reputation  consist  in 
the  pain  inflicted,  whether  bodily  or  mental,  and  in  the  expenses 
and  loss  of  property  which  they  occasion.  The  jury,  therefore,  in 
the  estimation  of  damages,  are  to  consider,  not  only  the  direct  ex- 
penses incurred  by  the  plaintiff,  but  the  loss  of  his  time,  his  bodily 
sufferings,  and,  if  the  injury  was  willful,  his  mental  agony  also; 
the  injury  to  his  reputation,  the  circumstances  of  indignity  and 
contumely  under  which  the  wrong  was  done,  and  the  consequent 
public  disgrace  to  the  plaintiff,  together  with  any  other  circum- 
stances belonging  to  the  wrongful  act  and  tending  to  the  plaintiff's 
discomfort  And,  on  the  other  hand,  they  are  to  consider  any  cir- 
cumstances of  recent  and  immediate  misconduct  on  the  part  of  the 
pl&intiff,  in  respect  to  the  same  transaction,  tending  to  diminish 
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the  degree  of  injury  whioh,  on  the  whole,  is  fairly  to  be  attributed 
to  the  defendant. 

"  Where  an  eyil  intent  has  manifested  itself  in  acts  and  circum- 
stanoes  acobmpanying  the  prindpal  transaction,  they  constitute  part 
of  the  injury,  and,  if  properly  alleged,  may  be  proved  like  any  othei 
facts  material  to  the  issue.  Thus,  in  trespass  for  taking  goods, 
besides  proof  of  their  yalue,  the  inconTenienoe  and  injury  occasioned 
to  the  pkdntifl  by  taking  them  away,  under  the  particular  circum- 
stances of  the  case,  and  the  abusive  language  and  conduct  of  the 
defendant  at  the  time  are  admissible  in  evidence  to  the  jury,  who 
may  give  damages  accordingly.  And  evidence  of  improper  lan- 
guage or  conduct  of  the  defendant  is  also  admissible  under  proper 
allegations,  in  an  action  of  trespass  on  the  case,  or  of  trespass  quar0 
dausumfregU,  as  constituting  part  of  the  injury.  And,  generally, 
whenever  the  wrongful  act  of  the  defendant  was  accompanied  by 
aggravating  circumstances  of  indignity  and  insult,  whether  in  the 
time,  place,  or  manner,  though  they  may  not  form  a  separate 
ground  of  action,  yet,  being  properly  alleged,  they  maybe  given  in 
evidence  to  show  the  whole  extent  and  degree  of  the  injury."  % 
Oreenl.  Ev.,  §§  253,  254,  266, 267,  272. 

On  the  other  hand,  Mr.  Sedgwick  lays  down  the  rule  in  these 
terms  :  ^^  Where  the  elemente  of  fraud,  malice,  gross  negligence,  or 
oppression  mingle  in  the  controversy,  the  law,  instead  of  adhering 
to  the  system,  or  even  the  language  of  compensation,  permite  the 
jury  to  give  what  it  terms  punitory,  vindictive,  or  exemplary  dam- 
ages ;  in  other  words,  blends  together  the  interest  of  society  and 
of  the  aggrieved  individual,*  and  gives  damages,  not  only  to  recom- 
pense the  sufferer,  but  to  punish  the  offender."  This  rule,  he  says, 
seems  settled  in  England  and  in  the  general  jurisprudence  of  this 
country.    Sedgwick  on  Damages  (5th  ed.),  84.   Id.,  ch.  18,  pctmm. 

For  a  rule  that  seems  settled  in  England  and  America,  it  is  quite 
remarkable  that  the  learned  jurists,  who  set  up  and  maintain  doc- 
trines diametrically  opposite,  should  be  able  to  present  such  for. 
midable  arrays  of  authorities  in  support  of  their  respective  opposing 
theories  as  are  exhibited  in  the  celebrated  note  to  sec.  258  of  the 
later  editions  of  Mr.  Greenleaf  s  book,  and  the  equally  voluminous 
notes  to  the  18th  chapter  of  Mr.  Sedgwick's  treatise ;  and  that  the 
one  should  take  comfort  from  the  assumed  support  of  Judge  Mei- 
calf ,  and  that  the  other  should  point  triumphantly  to  Mr.  Chancel- 
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lor  Kent  as  haying  decided  the  controTeny  in  his  favor.    See  Sedg. 
on  DauL  466*,  note. 

But  what  is  Ghanoellor  Kent's  decision  t  **  It  appears  to  me,^'  he 
•aysy  ''  that  the  conclnsions  in  Mr.  Sedgwick's  treatise  are  ttcU 
warranted  by  the  decisions,  and  that  the  attempt  to  exclnde  all  con- 
siderations of  the  malice  and  wickedness  and  wantonness  of  the 
tort,  in  estimating  a  proper  compensation  for  the  victim,  is  imprac* 
ticable,  yisionary,  and  repugnant  to  fine  feelings  of  social  sympathy." 

It  is  quite  evident  that  the  distinguished  chancellor  had  no  ref- 
•renoe  to  ProL  Oreenleaf  in  these  remarks,  for  the  rules  laid 
down  by  Prof.  Oreenleaf  would  not  sanction,  but  would  absolutely 
forbid  snoh  oritioism,  and  a  leferenoe  to  1  Kent's  Oom.  606,  note 
(11th  ed.),  shows  that  the  blow  is  directed  against  an  article  in  the 
Boston  Law  Beporter  of  April,  1847,  wherein  somebody  discoursed 
as  follows  :  **  There  would  seem  to  be  no  reason  why  a  phuntijl 
ahould  reoeiye  greater  damages  from  a  defendant  who  has  inten- 
tionally injured  him,  than  from  one  who  has  accidentally  injured  him, 
his  loss  being  the  same  in  both  cases.  It  better  accords,  indeed, 
with  our  natural  feelings,  that  the  defendant  should  sufFer  more  in 
one  case  than  in  the  other  ;  but  points  of  mere  sensibility  and  mere 
casuistry  are  not  allowable  to  operate  in  judicial  tribunals ;  and, 
if  they  were  so  allowed,  still  it  would  be  difficult  to  show  that  a 
plaintiff  ought  to  reoeire  a  compensation  beyond  his  injury.  It 
would  be  no  less  difficult,  either  on  principles  of  law  or  ethics,  to 
prove  that  a  defendant  ought  to  pay  more  than  the  plaintiff  ought 
to  receive.  It  is  impracticable  to  make  moral  duties  and  legal 
obligations,  or  moral  and  legal  liabilities,  co-extensive.'' 

What,  then,  in  fact,  is  the  learned  chancellor's  decision  P 

We  find  it  in  his  note  to  page  15*,  vol.  2  (11th  ed.),  of  his  Com- 
mentaries :  ''The  rule  of  *  *  damages  *  *  for  a  compensof^ 
Hon  for  civil  injuries  to  the  person  or  property  or  character,  has 
been  recently  discussed  *  *  by  Theodore  Sedgwick,  Bsq.  *  * 
The  general  rule  is,  that,  if  a  case  be  free  from  fraud,  malice,  will- 
ful negligence,  or  oppression,  the  compensation  is  taken  strictly  for 
the  real  injury  or  actualj>ecumanf  loss  to  the  party,  and  perhaps 
the  natural  and  legal  consequences  of  the  act  complained  of,  and  the 
aotual  costs  and  expenses  sustained.  But,  if  fraud,  malice,  and 
mata  mens  mingle  in  the  controversy  ,  the  claim  goes  beyond  abso- 
Itf  is  compensation,  and  punitive,  vin^ctive,  or  exemplary  damage^ 
by  way  of  punishment  and  for  example's  sake,  seem  to  be  admitted^ 
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*  *  It  follows  neooBsarily  that,  except  in  matters  of  contrBot^ 
the  amoimt  of  damages,  when  bad  passions  or  motives  are  inter- 
mixedy  must  be  left  to  the  sound  discretion  of  a  jnry.  *  -  *  But, 
in  oases  of  loss  without  aggrayation  or  intentional  wrong,  the  law 
confines  itself  to  a  complete  indemnity  without  adding  exemplary 
damages,  or  estimated  profits,  or  remote  consequences.'' 

Then  he  remarks  upon  remote  and  consequential  damages,  and 
adds,  ^'  in  the  Law  ReparUr  *  *  there  is  an  article  on  exemplary 
damages,  endeaToring  to  show  that  the  decisions  do  not  *  ^ 
go  beyond  campenMstary  damages.  ^  *  On  this  subject,  it 
appears  to  me  that  the  conclusions  in  Mr.  Sedgwick's  treatise  are 
weU  warranted  by  the  decisions,  and  that  the  attempt  to  eosdud$9Si 
considerations  of  the  malice  and  wickedness  and  wanionness  ol  the 
tort,  in  estimating  fk  proper  oompenscUion  to  the  yictim,  is  imprao- 
tioable,  visionary,  and  repugnant  to  just  feelings  of  social  sympathy." 

This  note  b^ins  with  a  reference  to  ''  compensation  for  civit 
injuries  to  person,  or  property,  or  character." 

The  first  natural  suggestion  upon  reading  it  is  the  inquiry,  how 
can  a  sum,  assessed  as  a  fine  for  the  violation  of  the  criminil  law* 
for  the  protection  of  the  public,  be  a  part  of  a  compensation  to  an 
individual  for  a  civil  injury  ? 

It  is  not  possible  that  so  accurate  a  writer  as  Kent  (if  he  had 
considered  the  point  carefully)  could  have  intended  to  inckde  such 
a  fine  in  such  a  compensation  ;  and  his  whole  note,  taken  together, 
shows  he  meant  no  such  thing. 

Again :  ''  Oony^ensation  for  dvil  injuries  to  person,  or  property, 
or  character.*' 

An  injury  to  property  or  character  is  totally  different  from  an 
injury  to  the  feeiings*  The  feelings  may  suffer  in  consequence  of 
an  injury  to  person,  property  or  character;  but  when  we  tell  a 
jury  tiiey  may  give  compensation  for  damage  done  to  person,  prop- 
erty or  character,  we  are  net  understood  to  include  compensation 
for  mental  agony  resulting  from  injury  to  person,  property  or  rep- 
utation. 

The  word  **  person,"  as  used  by  Mr.  Kent,  evidently  means  the 
tnaterial  person,  —  the  fleshly  body,  and  not  the  spiritual  souL 
Injury  to  person,  property  or  character,  and  similar  expressions, 
abound  in  the  books,  but  they  never  convey  the  idea  cf  a  direct 
mjury  to  the  mind,  or  a  production  of  mental  suffering.  Such 
suffering  may  be  a  consequential  damage.    But,  if  A  pli2iges  hia 
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knife  into  B  and  bonus  his  house  and  accuBes  him  of  forgery,  and 
the  person  and  property  and  reputation  of  B  are  injured  thereby 
such  injuries  to  person,  property  and  reputation  are  not  spoken  of 
as  injuries  to  the  spirit,  or  soul,  or  mind.  The  knife  causes  pain, 
but  the  pain  is  always  taken  in  the  sense  of  bodily  pain  only;  and 
if  we  have  reference  to  the  mental  suffering,  the  sense  of  disgrace, 
the  wounded  honor,  etc.,  we  always  go  on  to  describe  it  by  other 
words  than  '*  injuries  to  person,  property  and  character;  '^  we  do 
not  practically  recognize  those  words  as  conveying  the  idea  of  a 
mental  injury.  By  usage,  no  doubt,  "  injury  to  the  person  "  might 
oome  to  mean  an  injury  to  the  spiritual  as  well  as  the  physical 
part  of  man;  but  the  plurase  has  not,  in  fact,  been  used  in  law  in 
that  sense. 

This  analysis  was  not  in  the  mind  of  the  eminent  chancellor 
when  he  wrote  his  note.  He  did  not  pause  to  observe  that  one 
class  of  injuries  was  omitted  in  his  enumeration,  which  enumera- 
tion is  the  one  commonly  used  in  the  books.  His  attention  was  not 
called  to  the  fact  that  in  that  enumeration,  in  the  sense  of  the 
words  as  commonly  used,  one  class  of  cases  was  omitted.  But  at 
the  end  of  his  note  he  breaks  forth  with  indignation  against  the 
idea  of  **  excluding  all  considerations  of  the  malice  and  wickedness 
and  wantonness  of  the  tort,  in  estimating  a  proper  compensation^** 
**  as  visionary  and  repugnant  to  just  feelings  of  social  sympathy.'' 
He  begins  the  note  with  *^  oompensaiion  for  civil  injuries,"  and  he 
ends  it  with  ^*  compensaiion.**  It  is  compensation  ^m  beginning 
to  end  that  he  means,  and  it  is  compensation  that  he  says. 

When  he  says,  **  if  fraud,  malice  and  nuUa  mens  mingle  in  the 
controversy,  the  claim  goes  beyond  absoluie  compensation,''  his  mean- 
ing is  explained  by  the  context  to  be  '^  beyond  absolute  compensation, 
for  civil  injuries  to  the  person,  or  property,  or  character,"  that  is, 
beyond  damage  to  physical,  material  things.  The  claim  is  for  in- 
jury to  the  feelings,  an  injury  omitted  in  his  enumeration  of  inju- 
ries to  person,  property  and  character.  It  is  true  that  he  did  not 
examine  the  subject  thoroughly  and  critically  enough  to  express 
himself  in  this  form;  but  the  whole  note  taken  together  is  capable 
of  and  consistent  with  this  explanation,  and  is  not  capable  of  or 
consistent  with  any  other. 

Finally,  the  second  and  third  sentences  from  the  end  of  the 
note  are  conclusive.  He  understands  the  controversy  between  Mr. 
Sedgwick  and  the  writer  of  the  article  in  the  Law  Reporter  tc  be. 
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whether  **  all  consideration  of  the  malice  and  wickedness  and  wan- 
tonness of  the  tort '^  should  be  excluded  **  in  estimating  a  proper 
€ampm$aiion.*^ 

Now,  we  insist  that  Mr.  Sedgwick  has  no  right  to  claim  that 
Ohanoellor  Kent  has  ''  decided  this  controyersy  '^  in  his  faror,  sim- 
ply because  of  (and  it  all  rests  upon  that)  an  ebullition  of  the  right- 
eous indignation  and  the  immense  disgust  of  a  righteous  man  and 
an  eminent  jurist,  in  riew  of  the  unaccountable  and  intolerable 
heresy  of  the  Law  Beporter^s  article. 

We  may  not  know  precisely  what  the  writer  in  the  Law  Reporter 
did  really  mean.  Mr.  Kent  may  hare  misunderstood  him.  We 
may  not  know  for  a  certainty  whether  he  contended  for  the  exclu- 
sion of  all  considerations  of  malice,  wickedness  and  wantonness,  or 
whether,  in  fact,  he  only  meant  to  contend  against  punitiye  dam- 
ages in  a  literal  sense.  In  the  former  sense  Kent  understood  him, 
and  was  led  to  suppose  that  the  question  about  punitive  dam- 
ages was,  whether  all  considerations  of  malice  and  wantonness 
should  be  excluded  in  eetimating  a  proper  gohfbhsatioh .  If  the 
question  really  was  (what  Kent  supposed  the  writer  in  the  Law  Be- 
porter  claimed  it  was),  whether  all  considerations  of  malice  and 
wantonness  should  be  excluded  "  in  estimating  a  proper  cen^fensor 
tion/*  I  trust  this  court  would  agree  with  Mr.  Kent,  as  would  every- 
body  who  entertains  ''just  feelings  of  social  sympathy." 

It  is  intolerable  that  the  true  rule  of  damages  should  sufEer  re- 
proach from  such  misrepresentations  as  characterized  the  article  in 
the  Law  B^porter ;  and  applause  should  greet  the  boldness  of 
speech  of  the  eminent  chancellor,  roused  by  ''just  feelings  of  social 
sympathy''  to  protest  against  a  doctrine  so  repugnant  to  ''social 
sympathy,"  that  it  would  be  monstrous,  if  it  were  not,  instead, 
ridiculous. 

If  an  apology  seems  to  be  required  for  so  elaborate  a  review  of 
Mr.  Kenf  s  note,  it  will  be  found  in  the  immense  importance  which 
is  attached  to  it  by  one  of  the  combatants  in  this  great  controversy* 
But  the  advocates  of  Professor  OreenleaPs  doctrine  may  well 
claim  that  the  decision  of  the  controversy  by  Mr.  Kent  is  on  their 
side  and  not  on  the  other,  and  so  they  may  "  take  pleasure  in  ie> 
cording  the  i^robation  <rf  an  eminent  man  *  •  •  whose  life 
was  one  of  uninterrupted  and  useful  activity,  and  whose  old  age 
presented  one  of  those  beautiful  pictures  that  we  are  somedmes 
permitted  to  behold — as  satisfied  in  its  retrospect  as  the  imper< 
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fections  of  humanity  allow,  as  hopefnl  of  the  futare  as  an  an- 
wayering  confidence  in  a  higher  power,  and  a  conscioasness  of  fac- 
ulties neither  wasted  nor  abused,  may  warrant."  Sedg.  on  Paou 
466,  note. 

In  a  note  to  page  38  of  his  treatise  on  damages,  Mr.  Sedgwick 
concludes  that  the  difbrence  between  himself  and  ^'  the  critics  "  is, 
after  all,  little  more  than  a  Terbal  one.  So,  indeed,  it  is  if  the 
question  be  simply  whether  certain  elements  of  damage  are  to  be  re- 
garded as  compensatory  or  exemplary,  the  plaintiff  in  either  eyent 
getting  the  adyantage  of  them;  but  it  manifestly  becomes  a  mat- 
ter of  more  than  yerbal  consequence  if  the  plaintiff  is  to  receiye  and 
the  defendant  to  pay  for  the  same  elements  of  injury  and  dam- 
age twice,  once  as  compensatory  and  again  as  exemplary;  a 
fcriiori  it  is  of  more  than  yerbal  consequence  if  the  def endimt  is 
required  to  pay  for  the  same  thing  the  third  time,  by  a  fine,  for 
the  benefit  of  the  public. 

Mr.  Mayne,  speaking  of  the  admissibility  of  motiye  as  an  element 
in  assessing  damages,  declares  that  malice  may  be  shown.  ''  If, 
then,  malice  can  render  an  innocent  act  wrongful,  Bkforiiort  it 
must  render  a  wrongful  act  more  wrongful,  and  therefore  be  proy- 
able  in  aggrayation  of  damages." 

The  recognition  of  this  principle  seems  to  him  to  decide  ''  an 
important  question,  yiz.,  whether  damages  are  a  compensation  or 
a  punishment"  In  cases  of  contract,  he  says,  they  are  only  a 
compensation,  and  frequently  a  yery  inadequate  one.  In  cases  of  tort 
to  the  property,  where  there  are  no  circumstances  of  aggrayation, 
they  are  geneially  the  same.  '^  Where  the  injury  is  to  the  person, 
or  character,  or  feelings,  and  the  facts  disclose  fraud,  malice, 
yiolence,  cruelty,  or  the  like,  they  operate  as  a  punishment  for  the 
benefit  of  the  community  and  as  a  restraint  to  the  transgressor." 
Mayne  on  DauL  (2d  ed.)  25. 

He  proceeds  with  the  inquiry  whether  damages  in  cases  of  tort 
are  a  compensation  or  a  penalty,  and  cites  Buller's  N.  P.  27,  and 
TMidge  y.  Wad$,  3  Wils.  18,  A.  D.  1769,  to  the  point  that  the 
numberless  cases  in  which  damages  totally  disproportioned  to  the 
actual  harm  inflicted  haye  been  giyen  and  sanctioned,  where  the  act 
was  of  a  grosdy  unconstitutional  nature,  or  attended  with  studied 
insult,  can  only  be  accounted  for  on  the  principle  that  damages  in 
iuch  cases  are  something  more  than  a  payment  only  for  an  injury. 

Accordingly,  he  quotes  Wilmot,  C.  J. ,  saying,  in   Tullidge  y. 
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Wdd$9  an  action  for  sedactioni  '^  actions  of  this  sort  are  brought  for 
example's  sake ;  and,  although  the  pkdntifF  's  loss  in  this  case  may 
not  reallj  amount  to  the  value  of  20^.,  yet  the  jury  have  done  right 
in  giving  liberal  damages." 

Do  oases  of  the  character  of  TuUidge  t.  Wade  sustain  the  prin* 
ciple  which  Mr.  Mayne  and  Mr.  Sedgwick  deduce  from  them  ?  Do 
they  not  almost  invariably  disclose  circumstances  attended  with 
studied  insult ;  such  cases  as,  in  modem  times  at  least,  are  admit- 
ted by  all  oourts  and  jurists  to  come  within  the  rule  authorizing 
damages  for  the  insult,  by  way  of  compensation,  **  operating,^ 
indeed,  as  Mr.  Mayne  says,  ''as  a  punishment  ?" 

Did  it  occur  to  Mr.  Gh.  J.  Wilmot  that  wounded  feelings  were 
an  element  of  actual  damage,  as  in  later  times  it  is  universally 
allowed  to  be  F  or,  was  the  idea  of  pecuniary  compensation  for 
mental  sufferings  a  sentiment  ethereal,  intangible,  and  too  refined 
for  the  age  in  which  he  lived  P 

Call  them  what  you  may,  compensatory  in  fact,  or  punitory  in 
their  operation,  if  the  same  damages  are  awarded  but  once  the  dis- 
tinction is  merely  verbal,  and  we  may  well  doubt  whether  the 
learned  chief  justice,  in  recommending  the  award  of  damages  with 
a  liberal  hand,  intended  any  thing  more  or  other  than  we  mean^ 
when  we  tell  juries  to  give  the  plaintiff  what  the  defendant  ought 
to  pay  and  the  plaintiff  ought  to  receive  in  view  of  the  wrong  and 
■uffering  inflicted  by  the  malice,  insult,  and  indignity  exhibited  by 
the  circumstances  of  the  case. 

Blackstone  defines  damages  as  the  money  '^  given  to  a  man  by  a 
jury  as  a  compensation  and  satisfaction  for  some  injury  sustained ; 
as  for  a  battery,  for  imprisonment,  for  slander,  or  for  trespass.''  % 
BL  Oom.  438. 

**  By  damage,  we  understand  every  loss  or  diminution  of  whai  ie 
aman^e  own,  occasioned  by  the  fault  of  another."  1  Rutherf. 
Inst,  Book  I,  ch.  17,  §  1,  p.  385. 

The  learned  writer  last  cited  also  says,  ''  as  the  heirs  of  the  crimi- 
nal have  no  claim  to  such  goods  as  he  loses  in  the  way  of  punish- 
ment, so  neither  has  the  injured  person  any,  considered  mwrelj  aa 
the  injured  person.  He  has  indeed  a  right  to  so  much  of  the  crimi- 
nal's goods  as  will  make  him  amends  for  the  damage  which  he  has 
suffered  ;  but  no  reason  can  be  given  why  he  should  have  a  right  to 
more,  unless  some  positive  law  has  given  liim  such  a  right.  The 
ends  which  justify  punishment  will  by  no  means  extend  his  claim 
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any  f luiher  than  tliia.  The  Griminaly  by  sufFering  in  his  goodie 
may  be  disoonraged  or  pxevented  from  offending  again ;  bat  a 
design  to  disooniage  or  present  him  from  offending  again  can  be 
nogroond  for  that  person,  whom  he  has  injured  by  offending  onoe^ 
to  claim  properly  in  the  goods  which  he  is  deprived  oL  The  ends 
of  pnnishment  may  oe  answered  by  taking  the  criminal's  goods 
from  him  ;  bntthese  ends  do  not  require  that  the  property  which 
he  loses  should  be  vested  in  the  person  whom  he  has  injurad.''  1 
Butherf.  Inst.,  B.  I,  ch.  18,  §  14,  p.  484. 

Mr.  Tidd  defines  damages  as  '*  a  pecuniary  compensation  for  an 
injury."  Tidd's  Pr.  870. 

The  subject  and  the  nature  of  damages  in  civil  actions  are  treated 
of  in  Child  v.  Sanda^  Carthew,  S96,  and  in  StrnU  v.  Bobmis,  id. 
416;  but  punitive  or  exemplary  damages  are  not  enumerated 
among  the  kinds  of  damages  which  are  said  to  be  the  foundation 
for  an  action. 

Judge  BouTiBiu  in  his  law  dictionary.  Tit  ^  Vindictive  Dami^ 
ges,"  while  admitting  that  **  the  currant  of  authorities  sets  strongly 
(in  numbers,  at  least)  in  favor  of  allowing  punitive  damages," 
indicates  most  clearly  his  own  opposition  to  the  doctrine,  saying, 
such  a  '^  view  of  the  matter  is  certainly  open  to  the  objection  that 
it  admits  of  the  infliction  of  pecuniary  punishment  to  an  almost 
unlimited  extent  by  an  irresponsible  jury,  a  view  which  is  theoret- 
ically more  obnoxious  (supposing  that  there  is  no  practical  differ- 
ence) than  that  which  considers  damages  merely  as  a  compensation^ 
of  the  just  amount  of  which  the  jury  may  well  be  held  to  be  proper 
judges.  It  would  also  seem  to  savor  somewhat  of  judicial  l^sli^ 
tion  in  a  criminal  dei>artment,  to  extend  such  damages  beyond 
those  cases  where  an  injury  is  committed  to  the  feelings  of  the 
innocent  plaintiff." 

Gomyns,  treating  of  ^damages — how  assessed,"  nowhere  inti- 
mates a  power  of  assessment  beyond  or  other  than  as  compensation. 
3  Com.  Dig.,  Damages,  E. 

Mr.  Justice  Bxtllbb,  in  all  the  chapters  of  his  '*  Nisi  Prius  "  on 
the  subject  of  actions  founded  upon  torts,  has  no  word  about  ex- 
emplary^ vindictive,  or  punitive  punishment. 

It  is  impossible  to  read  these  chapters  (ch.  1,  of  Slander;  2,  of 
Malidona  Prosecution;  3,  of  Assault  and  Battery;  4,  of  False  Im- 
prisonment; 69  of   Injuries  arising  from   Negligence;  and  6,  of 
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Adultery),  without  the  oonviotion  that  this  eminent  judge  regarded 
damages,  in  all  oaseB,  aa  compensatory  merely. 

In  chapter  3,  page  SI,  he  remarks  that,  by  the  Jewish  oonstitQ- 
tion,  he  that  hurt  his  neighbor  was  responsible  on  fire  aooomits  : 

1.  For  the  damages ;  S.  For  the  pain ;  8.  For  the  cure ;  4  For 
the  cessation  of  work ;  6.  For  the  affront  or  disgrace. 

Whatever  may  hare  been  considered  as  comprehended  under  the 
first  head,  there  is,  here,  no  intimation  of  any  thing  beyond  com- 
pensatory damages. 

But,  if  the  Jewish  constitution  had  proceeded  with  the  enumera- 
tion of  elements,  as  thus :  6.  For  an  example  to  others ;  ?•  For 
punishment  by  way  of  fine,  pro  bono  ptMico;  and  8.  For  the 
same  fine,  also  pro  bono  publico,  by  criminal  procedure,  it  would 
have  gone  far  in  advance  of  the  code  which  prescribed  no  more 
than  an  eye  for  an  eye  and  a  tooth  for  a  tooth,  and  would  have  ap- 
proximated the  modem  doctrine,  as  indicated  by  the  instructions 
to  the  jury  in  the  case  before  us. 

Again,  speaking  of  adultery,  Hr.  Justice  Bulleb  says,  ''  As  the 
injury  is  great,  so  the  damages  given  are  commonly  very  consider- 
able ;  but  they  are  properly  increased  or  diminished  by  Uie  particu- 
lar circumstances  of  each  case  ;*^  but  no  damages  by  way  of 
punishment  or  example  are  indicated. 

Undoubtedly  many  of  the  cases  cited  and  relied  upon  by  Mr. 
Sedgwick,  in  support  of  his  doctrine,  sustain  to  the  fullest  extent 
the  position  assumed  by  him  (see  his  text  and  notes,  pp.  515-^39); 
but  some  of  them  fall  so  far  short  of  affording  such  support,  as 
would  seem  to  indicate  a  misconception  of  their  true  import  and 
meaning. 

In  this  latter  category,  as  it  seems  to  me,  must  be  classed  the 
case  of  Tullidge  v.  Wad$y  to  which  I  have  already  sufSdently  ad- 
verted. 

The  case  of  Huckh  v.  Money,  2  Wils.  205,  A.  D.  1768,  is  subject 
to  the  same  criticism.  *^  The  personal  injury  done  to  the  plaintiff /' 
said  Lord  Chief  Justice  Pbatt,  afterward  Lord  Oahdbn,  ''was 
very  small,  so  that  if  the  jury  had  been  confined  by  their  oath  to 
consider  the  mere  personal  injury  only,  perhaps  £20  damages  would 
have  been  thought  damages  sufficient ; "  but  the  jury  who  assessed 
£800  ''saw a  magistrate  over  all  the  king's  subjects  exercising arbi* 
trary  power,  violating  magna  charta,  and  attempting  to  destroy 
the  liberty  of  the  kingdom    *    *     endeavoring  to  support  and 
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muntain  the  legality  of  the  warrant  in  a  tyrannical  and  eevere 
manner,  *  *  and  I  think  they  hare  done  right  in  giying  exem- 
plary  damages." 

If  liord  Gahdbk  said  no  more  than  this,  he  said  no  more,  in 
sabstanoe,  than  that  for  the  outrage  and  indignity  heaped  upon  the 
plainfcifF  by  the  insolence,  oppression,  and  tyranny  of  the  defend- 
ant, a  jnry  might  give  the  plaintifl  liberal  damages,  and  snch  as 
«honld  qperaie  (to  use  Mr.  Mayne's  language)  by  way  of  example. 

In  a  note  commenting  npon  this  case,  Mr.  Tidd  says,  **  It  may, 
however,  admit  of  a  doubt  whether,  as  the  damages  are  intended 
merely  as  a  compensation  to  the  plaintiff  for  the  injury  he  has  sus- 
tained, they  ought  in  any  civil  case  to  be  exemplary,  or  given  for 
the  sake  of  example  to  other  persons."    Tidd's  Pr.  889,  note  a. 

Lord  Campbell,  in  his  lives  of  the  Chancellors,  VoL  Y,  p.  207^ 
reports  the  lord  chief  justice  as  having  said  in  Beardmare  v.  Gar* 
ringtofif  2  Wils.  244,  '*A8  to  the  damages,  I  continue  of  opinion  that 
the  jury  are  not  limited  to  the  injury  received.  Damages  are 
•designed,  not  only  as  a  satisfaction  to  the  injured  person,  but  like- 
wise as  a  punishment  to  the  guilty,  and  as  a  proof  of  the  detesta- 
tion in  which  the  wrongful  act  is  held  by  the  jury." 

I  do  not  know  what  is  Lord  Campbell's  authority  for  attributing 
this  language  to  the  lord  chief  justice.  It  is  not  to  be  found  in 
the  elaborate  report  of  the  opinion  by  Wilson. 

Was  it  this  supposed  language  of  Lord  Camden  which  prompted 
Lord  Campbell,  in  giving  a  history  of  this  case,  to  say,  ^'  The  im- 
mense popularity  which  Lord  Chief  Justice  Pbatt  now  acquired, 
I  am  afraid,  led  him  into  some  intemperance  of  languagey  although 
his  decisions  might  be  sound  P  "  Lives  of  t^e  Lord  Chancellors, 
Vol.  V,  p.  249. 

But  what  Lord  Camdek  did  say,  according  to  the  original  and 
almost  contemporary  report  of  Wilson,  was  very  different.  The 
application  was,  to  set  aside  the  verdict  for  excessive  damages.  And 
his  lordship  said,  ''  for  any  thing  we  know,  the  jury  might  say  'we 
will  make  no  difference  between  the  minister  who  executed  and  the 
magistrate  who  granted  this  illegal  warrant ; '  so  the  court  must 
consider  these  damages  as  given  against  Lord  Halifax  ;  and  can 
we  say  that  £1,000  arc  monstrous  damages  as  against  him,  who  has 
granted  an  illegal  warrant  to  a  messenger  who  enters  into  a  man's 
house,  and  pries  into  all  his  secret  and  private  affairs,  and  carries 
bim  from  his  house  and  business,  and  imprisons  him  for  six  daysf 
Vol.  XVI.  —  38 
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It  is  ftn  onlawfiil  power,  asBiimed  by  a  great  minister  of  state ;  can 
anybody  say  that  a  guinea  jiar  diem  is  sufficient  damages  in  this  ex-^ 
traordinary  case,  which  concerns  the  liberty  of  evexy  one  of  the 
king's  subjectsP  We  cannot  say  the  damages  of  £1,000  are  enor- 
mouB,  and,  therefore,  the  role  to  show  cause  why  a  new  trial  should 
not  be  granted  must  be  discharged." 

Another  case  of  similar  character,  and  much  relied  upon  by  the 
adTocates  of  exemplary  damages,  is  Merest  t.  Harvey ^  5  Taunt 
442,  A.  D.  1814,  which  was  trespass  qtMre  dausumy  wherein  it  ap- 
peared that  the  plaintiff,  a  gentleman  of  fortune,  was  shooting  on 
his  own  estate,  when  the  defendant,  a  banker,  magistrate,  andmem-^ 
ber  of  parliament,  forced  himself  on  the  plaintiff's  land,  fired  at 
game  sereral  times,  and  used  very  intemperate  language.  The 
jury  found  a  verdict  for  £500;  and,  on  motion  to  set  aside  for  ex- 
cess, GiBBS,  G.  J.,  said:  ^'I  wish  to  know,  in  a  case  where  a  man 
disregards  eyery  principle  which  actuates  the  conduct  of  a  gentle- 
man, what  is  to  restrain  him  except  damages?  To  be  sure,  one  can 
hardly  conceiye  worse  conduct  than  this.  What  would  be  said  to- 
a  person  in  a  low  situation  in  life,  who  should  behave  himself  in 
this  manner?  I  do  not  know  upon  what  principle  we  can  grant  a 
rule  in  this  case,  unless  we  were  to  lay  it  down  that  the  jury  are 
not  justified  in  giving  more  than  the  absolute  pecuniary  damage 
that  the  plaintiff  may  sustain.  Suppose  a  gentleman  has  a  paved 
walk  in  his  paddock,  before  his  window;  and  that  a  man  intrudes 
and  walks  up  and  down  before  the  window  of  his  house,  and  looks 
in  while  the  owner  is  at  dinner:  is  the  trespasser  to  be  permitted 
to  say,  ^  Here  is  a  half-penny  for  you,  which  is  the  full  extent  of  all 
the  mischief  I  have  done. '  Would  that  be  a  compensation?  I  can- 
not say  that  it  would  be." 

Now,  that  is  all  that  Mr.  Chief  Justice  Oibbs  said,  in  Mereei  t. 
Harvey y  about  exemplary  or  punitive  damages. 

But  Mr.  Justice  Heath  interposed  and  said:  ''I  remember  a 
case  where  the  jury  gave  £500  damages  for  merely  knocking  a  man's 
hat  off;  and  the  court  refused  a  new  trial.  There  was  not  one 
country  gentleman  in  a  hundred  who  would  have  behaved  with  the 
laudable  and  dignified  coolness  which  this  plaintiff  did.  It  goes 
to  prevent  the  practice  of  duelling,  if  juries  are  permitted  to  pun 
ish  insult  by  exemplary  damages." 

Now,  notwithstanding  the  remark  of  Mr.  Justice  Hbath,  whiob 
may  indeed  reflect  his  view  of  the  propriety  of  punishment  in  daaoK 
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ages,  beyond  compensation,  I  fail  to  see  in  this  case  any  element  of 
damage  other  than  snch  as  would  fall  naturally  within  the  dootrine 
of  compensation  for  actual  injury  sustained  by  the  plaintifF  from 
the  insult  and  oppression  visited  upon  him. 

Sears  t.  Lyons,  2  Stark.  N.  P.  317^  is  another  of  the  cases  on 
which  Mr.  Sedgwick  plants  his  doctrine.  This  case  was  trespass 
for  breaking  the  plaintiffs  close,  and  laying  poison  upon  it  with 
intent  to  destroy  the  plaintiffs  poultry. 

Oumey,  for  tihe  defendant^  contended  that  the  plaintiff  was  not 
entitled  to  reeoyer  greater  damages  than  the  value  of  the  fowls,  and 
that  the  jury  could  not  take  into  consideration  the  malicious  inten* 
tion  conceived  by  the  defendant 

Why  not,  if  the  doctrine  of  exemplary  and  punitive  damages  waa 
*hen  so  well  settled  as  has  been  supposed?  And  this  was  only  a 
little  more  than  fifty  years  ago  — A.  D.  1818. 

Abbott,  J.,  charged  the  jury  that  it  had  always  been  held  that, 
in  trespass  quare  clausum,  a  jury  might  consider,  not  only  the  mere 
pecuniary  damage  sustained  by  the  plaintiff,  but  also  the  intention 
with  which  the  fact  had  been  done,  whether  for  insult  or  injury;  at 
the  same  time  he  cautioned  the  jury  to  guard  their  feelings  against 
the  impression  likely  to  have  been  made  by  the  defendant's  conduct 

Now,  it  must  have  been  observed  that  language  similar  to  that 
of  Mr.  Justice  Abbott's  is  well-nigh  universal  in  the  English  cases 
of  his  time  and  prior  thereto. 

What  does  it  mean?  Clearly  nothing  more  than  to  mark  a  dis- 
tinction between  physical  damage,  so  to  speak,  very  often  called 
actual  damage — an  injury  to  a  man's  person  or  to  his  material 
property,  on  the  one  hand,  and  mental  damage,  or  an  injury  to 
spirituid  or  psychological  things,  on  the  other  hand.  In  ancient 
days,  if  not  in  the  present,  a  jury  would  perhaps  regard  only  the 
former,  unless  their  attention  was  directly  called  to  the  question 
whether  the  plaintiff's  feelings  were  injured  by  what  Mr.  Justice 
Abbott  called  the  insult  of  the  defendant's  act  Instructions  of 
this  character  merely  authorize  the  award  of  damages  for  an  injury 
done  to  the  plaintiff's  feelings  by  the  outrage  and  insult  of  the 
defendant's  act,  as  well  as  for  injury  done  to  his  property,  or  his 
material  person,  by  the  act  itseU. 

LeUh  V.  Pope,  2  Wm.  Blaokstone,  1327  {anno  20  Qeo.  Ill),  was 
an  action  for  maUdona  arrest  and  prosecution  of  the  plaintiff  on  a 
chaigvi  of  borse-ttealing. 
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DeQzsy,  J.,  said  not  a  word  aboat  vindictiye  or  exemplary  dam- 
ages, eo  nomim  ;  but  he  said  this:  ^^  Now,  the  plaintiff  is  a  man  of 
family,  a  baronet,  an  ofScer  in  the  army,  and  a  member  of  parliament, 
all  of  them  respectable  situations,  and  which  may  render  the  value 
of  an  injury  done  to  him,  especially  when  directed  against  his  life, 
adequate  to  jC10,000/'  the  amount  of  a  verdict  which  the  court  re- 
fused to  set  aside  for  excess  of  damage. 

In  an  action  for  debauching  the  plaintiff's  daughter,  the  jury  gave 
£200  damages.  Upon  motion  to  set  aside  the  verdict  for  excessive 
damages,  Lord  Ashubst  said:  ^'The  damages  are  considerable; 
and,  if  we  had  been  on  the  jury,  we  possibly  might  have  been  dis- 
posed to  have  given  a  smaller  snm.'^  Bennett  v.  Attcott,  2  Term, 
166,  A.  D.  1787. 

'  There  was  no  suggestion  of  accounting  for  the  verdict  on  the 
ground  that  the  jury  had  exercised  the  prerogative  of  adding  ex* 
emplary  to  compensatory  damages. 

Pleydell  v.  The  Earl  of  Dorchester,  7  Term,  529,  A.  D.  1798,  was 
trespass  for  diverting  a  water-course.  Verdict,  £3,000.  The  court 
set  it  aside  as  being  excessive  and  not  warranted  by  the  evidence, 
though  they  said  that,  even  in  a  case  like  the  present,  which  was 
attended  with  several  circumstances  of  aggravation,  they  would 
not  measure  the  damages  which  the  jury  had  given  in  a  nice 
balance. 

It  did  not  occur  to  the  court  to  say,  ^^  these  circumstances  of 
aggravation  warrant  exemplary  and  punitive  damages." 

And  in  Duberhy  v.  Chinning,  4  Term,  651,  A.  D.  1792,  a  motion  to 
sot  aside  a  verdict  of  £5,000  damages  for  crim.  con.  was  strenuously 
resisted  by  Ebskinb,  Wood  and  Shepherd,  in  an  argument  of  con- 
siderable length,  in  which  no  suggestion  was  made  in  favor  of  sup- 
porting the  verdict  on  the  ground  that  the  jury  had  the  right  to 
assess  exemplary  damages;  but  counsel  contended  that  ''where 
tlie  spirit  is  principally  wounded  and  the  future  happiness  of  the 
sufferer  destroyed,"  ^'damages  for  such  an  injury  suffered  by  the  hus- 
band "  must  rest  in  "  the  judgment  of  the  jury  " — ^being  '*  incapable 
of  ascertainment  by  reference  to  any  known  rule."  And  the  counsel 
cited  the  case  of  Wilford  v.  Berkley^  ante. 

AsHCRST,  J.,  assenting  to  this  view  of  the  matter,  said,  "  Where 
damages  depend  in  anywise  upon  calculation,  the  court  have  some 
medium  to  direct  them,  by  which  they  are  enabled  to  correct  any 
mistake  of  the  jury.    But  where  there  is  no  such  light  to  guide 
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them,  where  the  damages  depend  upon  mere  sentiment  and  opinion, 
the  court  haye  no  line  to  go  by. 

Gbosb,  J.,  was  of  opinion  that,  even  if  the  court  had  power  to 
interfere,  they  ought  not  to  do  so  **  for  the  first  time,  in  a  case  like 
the  present,  where  the  adulterer  is  a  married  man  and  has  taken 
away  his  friend's  wife.  If  we  were  to  grant  a  new  trial,  I  should 
feel  myself  greatly  at  a  loss  to  point  out  to  the  jury  what  line  they 
ought  to  take." 

The  whole  case  goes  upon  the  ground  of  compensatory  damages, 
depending  upon  the  mere  sentiment  and  opinion  of  the  jury. 

If  there  was  any  known  rule  —  such  as  that  of  punishment  for  an 
example  —  by  which  to  regulate  the  assessment  of  damages,  it  was 
not  recognized  by  Lord  Ebittok,  and  Judges  Ashubst,  Bullbb, 
and  Obose,  who  had  '^no  such  light  to  guide  them.''  Lord  Ebkyok, 
at  Nisi  Priu8,  in  summing  up  the  evidence,  had  told  the  jury  that 
they  were  to  assess  '^  what  damages,  under  all  the  circumstances, 
the  plaintiff  was  entitled  to." 

Wilford  Y.  Berkley,  1  Burr.  609,  A.  D.  1758,  was  an  action  for 
criminal  conversion.  The  court  said,  '^  The  injury  sufEered  by  the 
husband,  and  the  estimate  of  the  damages  to  be  assessed,  must,  in 
their  nature,  depend  entirely  upon  circumstances." 

In  a  latter  case  of  similar  cdiaracter,  James  v.  Biddington,  6  0.  ft  P. 
589,  A.  D.  1834,  another  of  Mr.  Sedgwick's  cases,  the  declaration  in 
case  contained  three  counts  :  1st,  for  the  criminal  conversation ; 
2d,  for  harboring  the  seduced  wife ;  3d,  trover,  for  her  wearing 
appareL 

It  was  held  that  evidence  of  the  amount  of  the  defendant's  prop- 
erty was  properly  rejected  at  the  trial  Aldbbson,  B.,  said,  '^  In  a 
case  of  this  kind^  a  plaintiff  is  entitled  to  so  much  damage  as  a 
jury  think  is  a  compensation  for  the  injury  he  has  sustained,  and 
the  amount  of  the  defendant's  property  is  not  a  question  in  the 
cause.  In  a  case  of  breach  of  promise  of  marriage,  the  amount  of 
the  defendant's  property  is  material,  as  showing  what  would  have 
been  the  station  of  the  plaintiff  in  society  if  the  defendant  had  not 
broken  his  promise." 

We  see  here,  that  Baron  Aldebsok,  less  than  forty  years  ago, 
held  to  no  such  doctrine  as  exemplary  damages  in  a  sense  othei 
than  as  comprehending  compensation,  in  cases  of  this  character. 

Fbrde  v.  Skinner,  4  G.  &  P.  239,  is  a  case  in  which  damages  f oi 
an  injury  to  the  plaintiff's  feelings  were  called  an  **  aggravation  of 
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damages,'*  by  the  defendant's  malicious  intent  to  take  down  a 
female  pauper's  pride  by  ontting  off  her  hair,  being  a  great  injury 
to  her  feelings,  and  ordinarily  spoken  of  as  ground  of  exemplary 

Pearson  t.  LemmUrB^  5  M.  ft  O.  700,  A.  D.  1843,  is  one  of  the 
oases  always  cited  to  sustain  the  doctrine  of  punitire  damages ;  and 
yet,  in  that  very  case,  Tikdal,  0.  J.,  said  (p.  720),  '^  Upon  principle, 
we  think  that  the  spirit  and  intention  of  the  party  publishing  a 
libel  are  fit  to  be  considered  by  a  jury,  in  estimating  the  injury  done 
to  (ko  plaintiff .^^  He  said  nothing  about  punitiye  or  exemplary 
damages,  and,  indeed,  there  is  nothing  of  that  character  (properly 
so  called)  in  the  case  ;  it  is  all  compensatory  for  the  injury  done  to 
the  plaintiff,  that  injury  being  more  or  less,  according  to  the 
'*  spirit  and  intention  "  of  the  defendant — as  in  the  case  of  the 
bat  knocked  off,  which  Mr.  Justice  Hbath  so  well  remembered. 

The  comparatiyely  recent  case  of  BnMemy.  Myern,  decided  in 
1860,  6  H.  ft  N.  54,  forcibly  illustrates  the  ideas  which  I  have 
endeavored  to  express. 

The  head-note  is,  ^'  In  an  action  for  willful  negligence,  the  jury 
may  take  into  consideration  the  motives  of  the  defendant,  and  if 
the  negligence  is  accompanied  with  a  contempt  of  the  plaintiff 's 
rights  and  convenience,  the  jury  may  give  exemplary  damages." 

The  defendant  caused  his  own  building  to  be  puDed  down  in  such 
a  reckless  manner  as  to  greatly  injure  the  plaintiff's  adjoining 
stable  and  property  therein.  The  act  was  accompanied  by  inso- 
lence and  contempt  of  the  plaintiff's  rights. 

WiLDB,  B.,  charged  the  jury  that  for  the  defendant's  negligence 
they  should  give  such  damages  as  would  be  a  reasonable  compensa- 
tion for  the  injury  the  plaintiff  had  sustained ;  but  if  the  defend* 
ant  acted  willfully,  with  a  high  hand^  for  the  purpose  of  trampling 
on  the  plaintiff  and  driving  him  out  of  possession  of  the  stable,  they 
might  find  exemplary  damages. 

Here,  it  is  manifest,  ''the  injury  the  plaintiff  had  sustained" 
means  the  pecuniary  injury,  the  injury  to  property;  and  ''exemplary 
damages"  means  compensation  for  an  injury  to  the  plaintiff's 
feelings.  And  the  way  in  which  it  is  expresised  illustrates  the  loose 
and  inooneot  language  on  this  point  with  which  the  books  are 
filled. 

In  the  course  of  the  argument,  Pollook,  0.  B.,  said  that  if  the 
deferdant   did  not  intend    any  wrong,  the  verdict  should  be 
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limited  to  **  the  damages  really  sustained ;  but  if  the  injury  was 
Dommitted  in  an  insolent  way^  they  might  take  into  consideration 
the  motiye,  and  give  exemplary  damages."  Here  is  the  same  unao- 
4»untable  use  of  language.  '^  The  damage  really  sustained  "  evi- 
dently means  the  damage  to  the  plaintiff 's  property ;  and  **  exem- 
plary damages'*  as  evidently  means  damage  to  the  plaintiff's 
feelings  by  the  defendant's  manifested  '^  motive"  and  ^^ insolent 
way." 

An  aocurate  translation  of  the  terms  used  into  correct  legal 
phraseology,  nay,  into  any  diction  which  shall  faithfully  and  truly 
express  the  real  meaning  and  intention  of  the  judges,  causes  the 
idea  of  exemplary  damages,  in  the  sense  of  vindictive  dama- 
ages — the  sense  in  which  they  were  apparently,  but  unintention- 
ally used — to  vanish  into  thin  air,  and  utterly  disappear. 

Is  this  all  a  senseless  quarrel  about  words  P  Yes,  so  long  as  the 
true  meaning  is  understood  and  unobscured;  but  when  the  inad- 
vertent and  careless  use  of  such  language  leads  to  such  a  misunder- 
standing as  must  promote  injustice  in  a  given  case,  and,  by 
adoption  as  precedent  and  authority,  shall  finally  ripen  into  uncon- 
stitutional injustice,  it  is  no  longer  a  matter  of  verbal  insignifi- 
cance, but  it  becomes  a  matter  of  very  grave  importance. 

The  opinions  of  the  judges,  in  the  case  last  cited,  present  the 
point  of  this  contention  very  vividly. 

Pollock,  0.  B.,  says  damages  may  be  aggravated  by  the  con- 
temptuous and  insolent  manner  of  doing  a  wrong  to  property. 
Certainly.  The  contemptuous  and  insolent  manner  in  which  the 
defendant  smashed  in  the  plaintiff's  stable  over  his  wife,  who  was 
inside,  and  his  horse  and  his  cart,  might  injure  the  plaintiff's  feelings 
more  than  the  act  itself  injured  his  property.  And  if  you  choose 
to  call  compensation  for  such  an  injury  done  to  the  plaintiff's  feel- 
ings by  the  defendant's  contemptuous  and  insolent  act  ^^  exemplary 
damages,"  no  harm  results  from  the  misnomer,  provided  juries  and 
the  courts  understand  that  ^'exemplary  damages"  means  compen- 
sation for  injury  to  the  plaintiiFs  feelings.  The  trouble  is,  such 
language  is  persistently  misunderstood. 

Pollock,  0.  B.,  also  said  (furnishing  another  instance  of  the 
looseness  of  diction  which  vras  employed  in  speaking  of  damages), 
'^  The  courts  have  always  recognized  the  distinction  between  giving 
damages  with  a  liberal  and  a  sparing  hand." 

And  Brjjcwbll,  B.,  said,  ^'  Damages  might  be  given  for  the  insult^ 
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as  well  as  the  actual  injury."  In  other  words,  the  injury  inflicted 
upon  the  feelings  by  an  insult  is  not  an  actual  injury  in  the  legal 
Tocabulary  of  the  Court  of  Exchequer. 

But  of  what  consequence  is  it  whether  damages  given  for  insult 
and  oppression  are  caBed  compensatory  or  exemplary,  liberal  or 
sparing  ?  Of  none,  whatever,  till  fundamental  constitutional 
rights  are  imperiled  and  overthrown  by  a  misconception  of  the 
meaning  of  words;  then  it  becomes  high  time  to  express  ideas  in 
language  which  cannot  be  misunderstood* 

In  James  v.  CampbMy  5  0.  ft  P.  372,  A.  D.  1832,  which  was  tres- 
pass for  an  assault,  Bosakqubt,  J.,  told  the  jury,  ''  If  the  defend* 
ant  struck  the  plaintiff,  the  latter  is  entitled  to  your  verdict, 
whether  it  was  done  intentionally  or  not  But  the  intention  ia 
material  in  considering  the  amount  of  the  damages.'' 

That  is  the  whole  of  this  case.  Mr.  Sedgwick  regards  it  as 
authority  in  support  of  his  doctrine.  And  Mr.  Sedgwick  seeks  to 
fortify  his  position  by  such  a  case  as  Rogers  v.  SpeneSy  13  M.  &  W. 
571,  A.  D.  1844^  which  was  trespass  of  an  aggravated  character,  to 
the  disturbance  of  the  possession  of  an  assignee  in  bankruptcy. 

Lord  DsincAK,  0.  J.,  said  no  more  than  this  concerning  the 
damages:  *^  Substantial  damages  may  be  recovered  in  respect  of 
the  assignee's  right  of  possession,  though  no  loss  or  diminution  in 
value  of  the  property  may  have  occurred." 

In  Doe  Y.  FiUiter,  13  M.  ft  W.  47,  A.  D.  1844— cited  by  Mr. 
Sedgwick  —  Pollock,  0.  B.,  said,  **  In  actions  for  malicious  in- 
juries, juries  have  been  allowed  to  give  what  are  called  vindictive 
damages,  and  to  take  all  the  circumstances  into  consideration." 

This  remark  was  in  reference  to  the  plaintiff's  claim  to  recover^ 
as  damages,  full  costs  of  a  former  action,  in  a  subsequent  suit  for 
vexatioudy  prosecuting  the  former  action.  Full  costs  were  not 
allowed ;  but  "  the  taxed  costs  are  a  fair  indemntiy,**  said  the  chief 
boron,  Aldbbsok,  Oubvby,  and  Bolfb,  BB.,  concurring. 

The  principle  upon  which  damages  are  regulated  in  cases  of 
seduction  has  been,  as  we  have  seen,  sometimes  regarded  as  anom- 
alous and  indefinable  —  Damdaon  v.  Ghodhatt,  before  dted,  afUe. 
Mr.  Billiard  refers  it  to  the  doctrine  of  '^  exemplary  damages, 
beyond  the  mere  loss  of  service  and  payment  of  necessary  ex- 
penses." In  the  same  breath  he  undertakes  to  specify  these 
**  exemplary  damages  ; "  **  and  the  juiy,  in  assessing  damages,  may 
take  into  view  the  wounded  feelings  of  the  plaintiff,  and  not  only 
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recompense  him,  but  punish  the  defendant,  according  to  the  aggra- 
vation of  the  offense.  They  may  award  him  compensation  for  the 
destruction  of  his  domestic  peace^  as  well  as  the  disgrace  cast  upon 
his  family/'  2  Hilliard  on  Torts^  602.  Here  in  the  compass  of  a 
dozen  lines,  are  damages  spoken  of  as  exemplary,  as  compensatory, 
as  punishment,  and  as  a  recompense,  and  all,  we  submit,  meaning 
the  same  damage^. 

But  the  English  courts,  in  comparatively  recent  times  even, 
were  unable  to  recognize  the  doctrine  of  exemplary  damages  as 
applicable  to  this  class  of  cases;  for  Lord  Ellrnbobough  said  that 
the  action  of  seduction  was  ''  a  case  sui  generis,  where,  in  estimating 
the  damages^  the par&iUal  feelings,  and  the  feelings  of  those  who  stood 
in  loco  parentis,  had  always  been  taken  into  consideration;  and 
although  it  was  difficult  to  conceive  upon  what  legal  principles  the 
damages  could  be  extended  ultra  the  injury  arising  from  loss  of  ser- 
vice, yet  the  practice  was  now  inveterate,  and  could  not  be  shaken." 
Irwin  V.  Dearman,  11  East,  23. 

In  Andrews  v.  Askey,  8  (J.  &  P.  7,  A.  D.  1837,  Tindal,  0.  J., 
said  to  the  jury,  *^  Ton  are  not  confined  to  the  consideration  of  the 
mere  loss  of  service,  but  may  give  some  damages  for  the  distress 
and  anxiety  of  mind  which  the  mother  has  felt.  If  you  find  for 
the  plaintiff,  yon  will  take  into  consideration  the  situation  in  life 
of  the  parties,  and  say  what  you  think,  under  all  the  circumstances 
of  the  case,  is  a  reasonable  compensation  to  be  given  to  the  mother. 
And  see,  to  the  same  effect,  Edmonton  v.  MacheU,  2  Term,  4. 

Mr.  Selwyn  (2  Sel.  N.  P.  1116)  says,  ''It  may  be  remarked, 
that  although  this  practice  of  giving  damages  for  the  wounded 
feelings  of  the  party  can  scarcely  be  reconciled  with  the  strict  rule 
of  law  which  entitles  a  person  to  recover  only  secundum  aUegaia 
et  probata,  yet,  when  the  nature  of  the  vice  of  seduction  and  the 
pernicious  consequences  which  result  from  it  are  duly  considered, 
few  persons  (however  anxious  they  may  be  that  the  boundaries  be- 
tween civil  injuries  and  criminal  offenses  should  be  preserved 
as  distinct  as  possible)  will  regret  that  such  a  practice  has  been 
adopted. 

In  EdgeU  v.  Francis,  1  M.  ft  O.  222,  A.  D.  1840,  which  was  an 
aotian  for  trespass  and  false  imprisonment^  Bobakquei,  J^  said: 
^'  We  must  look,  not  only  at  the  fact  of  the  plaintiff*s  being  put  into 
confinement,  but  at  the  charge  on  which  he  was  given  in  custody. 
A  more  grave  charge  against  a  party  in  the  plaintiff's  situatioT)  in 
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life  cannot  well  be  imagined  than  that  which  the  defendant  saw  fit 
to  make  against  him;  and  if  the  jury  had  given  small  damagee,  his 
character  might  have  been  affected/'  And  EnsKiiarB^  J.,  added: 
^'  The  question  for  the  jury  was,  not  what  the  defendant  coald 
afford  to  pay,  but  what  was  a  fair  compensation  for  the  injury  he 
had  received;  ^*  but  neither  of  the  judges,  nor  the  counsel  tiying  to 
sustain  the  verdict,  said  any  thing  about  example.or  punishment. 

In  WiUiami  v.  Ourrte,  1  M.,  O.  ft  8.  841  (one  of  the  cases  relied 
on  by  Mr.  Sedgwick),  which  was  a  case  of  aggravated  and  annoying 
trespass,  the  jury  were  restricted  in  their  award  of  damages  to  a 
fair  campensaHan  far  the  injuries  suekdnedj  the  only  wamuit  for 
regarding  it  as  a  case  sustaining  the  doctrine  of  exemplary  damages 
being  found  in  the  remark  of  Gbbswsll,  J.,  that  the  jury  were  not 
necessarily  to  restrict  themselves  to  the  actual  amount  of  the  loss 
of  crops  proved  by  the  witnesses.  ^' In  cases  of  this  sort,"  said  the 
learned  judge,  **  it  is  not  to  be  expected  that  a  jury  will  measure 
their  verdict  so  nicely  as  in  cases  of  contract." 

Olissold  V.  MacAel  and  ano.,  26  U.  G.  422,  anno  30  Vict,  in  the 
Oourt  of  Error  and  Appeal,  was  an  appeal  from  a  judgment  in  the 
Queen's  Bench  in  a  case  of  trespass  and  false  imprisonment 

BicHABD.,  0.  J.,  said:  ^'Though  the  defendants  may  deserve 
punishment,  that  is  no  reason  why  the  plaintifl!s  should  reap  a  re- 
ward beyond  a  fair  indemnity,  in  consequence  of  the  bad  oonduot 
of  the  former." 

This  case  manifests  the  sound  sense  of  the  administrators  of  jua- 
tioe  in  the  dominion. 

Turning  our  attention  now  to  a  few  of  the  most  prominent  Amer- 
ican oases,  it  is  worthy  of  observatidn  that  the  courts  of  Massaohn- 
■etts  have  steadily  adhered  to  the  doctrine  of  compensation,  as 
affording  the  only  true  measure  of  damage. 

WMt.  BartUU,  10  Mass.  470,  A.  D.  1818  — one  of  Mr.  Sedg^ 
wick's  authorities — was  eaee  against  a  sheriff  for  the  negkot  and 
default  of  his  deputy,  whereby  the  plaintiff  lost  the  fruits  of  a  judg* 
ment  rooovered  against  one  Hill. 

Pabkbb,  J.,  said:  ^'  The  action  is  case  and  for  a  tort,  in  which 
it  is  peculiarly  the  right  of  the  jury  to  assess  the  damages;  and  in 
which  they  are  not  restricted  to  any  precise  sum.  They  may  give 
more  than  the  former  judgment  if  they  believe  the  wrong  was  will« 
ful  on  the  part  of  the  oiBoer;  for  they  may  and  sometimes  do  add 
to  the  amount  of  the  first  judgment  Uie  expenses  and  costs  not  tax- 
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ftble  in  actions  against  the  offloer  by  way  of  dama^  ♦  ♦  ♦  ^^ 
great  object  of  the  action  being  to  restore  the  plaintiff  to  what  i# 
has  lost  by  means  of  the  misdoings  of  the  officer." 

In  Richards  v.  Famham,  13  Pick.  461,  A.  D.  1833,  Shaw,  0. 
J.,  held  that  damages  in  tort  may  be  awarded  for  willful  injury  to 
feelings.  These  damages  are  not  spoken  of  by  the  oonrt  as  other 
than  compensatory;  still  Mr.  Sedgwick  afFects  to  derive  support 
from  this  case;  but  in  the  next — Barnard  v.  Poor,  21  Pick.  878» 
A.  D.  1838  —  the  same  eminent  chief  justice  affords  him  no  conso- 
lation by  holding  that  ^^  It  is  immaterial  whether  the  proof  estab- 
lishes gross  negligence,  or  only  want  of  ordinary  care.  In  either 
case,  the  plaintiff  would  be  entitled  to  recover  in  damages  the  actual 
amount  of  loss  sustained,  and  no  more,  in  the  form  of  vindictiYe 
damages  or  otherwise." 

Austin  and  ux.  y.  Wilson  and  ux*,  4  Gush.  278,  was  decided  in 
1849.  Present,  Shaw,  0.  J.,  and  Wildb,  Dewby,  Mbioalf  and 
Fletghbb,  JJ.,  all  concurring.  It  was  a  civil  action  for  a  libel  by 
the  female  defendant  upon  the  female  plaintiff.  On  the  trial  the 
court  instructed  the  jury  that  the  term  '' compensation  "  included 
a  remuneration  for  all  the  injury  which  the  plaintiff  had  sustained, 
whether  a  pecuniary  loss  or  an  injury  to  the  feelings  or  reputation; 
and  that,  so  far  as  the  actual  malice  of  the  defendant  had  a  ten- 
dency to  explain  or  give  more  force  to  the  evidence,  it  might  be 
taken  into  account  for  this  purpose  but  no  further;  and  by  the 
term  ^^  exemplary''  or  '^ punitive  "  damages  was  meant  such  sum 
as  in  some  cases  juries  awarded  against  a  defendant  as  an  example 
to  deter  others  from  similar  acts,  or  as  a  punishment  upon  him  for 
the  act  which  was  the  subject  of  the  action. 

These  definitions  were  held  to  be  correct;  but  Meioalp,  J.,  said: 
^^  If  exemplary,  vindictive  or  punitory  damages  are  ever  recovera- 
ble, we  are  clearly  of  opinion  that  they  cannot  be  recovered  in  an 
action  for  an  injury  which  is  also  punishable  by  indictment,  aa 
libel  and  assault  and  battexy.  If  they  could,  the  defendant  might 
be  punished  twice  for  the  same  act,"  dting  Taglor  v.  Casjfonter,  2 
W.  ft  M.  1,  22,  in  which  Woobbubt,  J.  (Spbagub,  J.,  expressing 
his  conounence),  referred  to  2  OreenL  Ev.,  §§  266-r272;  8  Am.  Jur. 
287--806;  and  19  Pick.  216,  aa  exprendng  the  true  doctrine,  ^  under 
modem  analyses  and  decisions  on  this  point.''  He  says:  *'  In  very 
corrupt  or  flagitious  wrongs,  if  a  criminal  prosecution  lies  for  the 
public  offense,  I  do  not  see  much  justification  for  what  are  called 
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yindictiye  damages  there,  or  smart  money  in  the  civil  snity 
as  the  criminal  one  covers  them;"  and  in  reference  to  the 
charge  of  the  court  below,  he  says:  *^  If  here,  by  exemplary  dam' 
ages,  the  judge  meant  a  full  indemnity  for  the  individubl  wro£:g  in 
every  equitable  view,  and  thus,  by  example,  operating  in  a  proven* 
tive  manner  the  more  effectually  against  a  repetition  of  such  in* 
juries,  then  no  error  happened  on  his  part  So,  if  he,  in  the  hurry 
of  the  trial,  used  language  which  the  jury  were  likely  to  construe 
as  going  beyond  that  range  of  indemnity,  yet,  in  point  of  fact,  the 
jairy  did  not  give  more  than  was  sujfficient  to  make  the  plaintiff 
whole,  but  rather  less  than  that  amount,  this  state  of  things  docs 
not  seem  to  constitute  a  good  ground  for  a  new  trial  Taylor  v. 
Carpenter,  2  Woodb.  &  M.  1. 

Meagher  v.  Driscoll,  99  Mass.  281,  A.  D.  1868,  is  the  latest  Mas- 
sachusetts case  on  the  subject.  It  was  trespass  for  breaking  a 
burial  lot,  and  removing  the  dead  body  of  the  plaintiff 's  child. 
Foster,  J.,  expressed  the  opinion  of  the  court  as  follows  :  ''Ue 
who  is  guilty  of  a  willful  trespass,  or  one  characterized  by  gross 
carelessness  or  want  of  ordinary  attention  to  the  rights  of  another, 
is  bound  to  make  full  compensation.  Under  such  circumstances, 
the  natural  injury  to  the  feelings  of  the  plaintiff  may  be  taken  into 
consideration  in  trespasses  to  real  estate,  as  well  as  in  other  actiona 
of  tort.  Acts  of  gross  carelessness,  as  well  as  those  of  willful  mis- 
chief, often  inflict  a  serious  wound  upon  the  feelings,  when  the 
injury  done  to  property  is  comparatively  trifling.  We  know  of  no 
rule  of  law  which  requires  the  mental  suffering  of  the  plaintiff,  or 
the  misconduct  of  the  defendant,  to  be  disregarded.  The  damages 
in  such  cases  are  enhanced,  not  because  vindictive  or  exemplary 
damages  are  allowable,  but  because  the  mental  injury  is  made 
greater  by  its  wantonness.'^ 

There  were  present,  and  concurring  in  the  decision  of  this  cause, 
Ohafkak,  0.  J.,  and  Hoar,  Obay,  Fostbb,  Wblls  and  Oolt, 
JJ.    See,  also,  Stowe  v.  Heywood,  7  Allen,  123. 

The  Oonnecticut  cases  will  be  found  to  exhibit  a  singular  degree 
of  confusion  upon  the  subject,  illustrating  most  dearly  the  mischief 
resulting  from  the  incorrect  apprehension  of  the  character  and 
meaning  of  damages,  when  applied  to  things  spiritual  and  mental 
rather  than  purely  material.  This  confusion  and  incongruity  of 
ideas  is  specially  exemplified  in  Linsley  v.  BuehnMf  15  Oonn.  226^ 
6l,  D.  1842  (cited  by  Sedgwick),  in  which,  at  nisi  prius,  the  oourt 
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told  the  jury:  ''The  law  has  fixed  no  definite  rale  of  damages  ;  bat 
ilie  plaintiff  is  entitled  to  recover  a  fair  and  reasonable  hidetnnity 
for  tiie  injaries  ho  hasreceiyed  in  his  person  and  health,  so  far  as 
yim  can,  as  reasonable  men,  acting  witfiout  vindictive  feelings,  ascer- 
tain the  airount.  In  actions  of  this  character  there  is  no  rale  of 
damages  fixed  by  law,  as  in  cases  of  contract,  trover,  etc.  The 
object  is  the  soHsf actum  and  remunwation  for  a  personal  injury 
which  is  not  capable  of  an  exact  cash  valuation." 

This  is  all  well  enough  ;  but  the  court  above,  not  content  to  let  well 
enough  alone,  while  expressly  approving  and  sustaining  the  charge, 
treat  it  as  instruction  to  the  jury  that  they  might  award  exemplary 
damages,  when  (it  seems  to  me  quite  dear)  the  judge  presiding  at 
the  trial  had  no  such  intention  or  notion. 

The  court  above,  seemingly  unable  to  conceive  of  campensaiian 
otherwise  than  by  the  application  of  such  a  market  value  as  may  be 
applied  to  a  material  loss,  go  on  to  enlarge  and  explain,  while  they 
commend,  the  charge  to  the  jury  as  follows  :  *^  The  circumstances 
of  aggravation  or  mitigation,  the  injury  to  the  plaintiff 's  business 
and  means  of  livelihood,  past  and  prospective,  all  these  and  many 
other  circumstances  may  be  taken  into  consideration  by  the  jury  in 
guiding  their  discretion  in  assessing  damag^es  for  a  wanton  per- 
sonal injury.*' 

All  this,  too,  is  well  enough,  for  all  these  considerations  affect 
the  plaintiff 's  actual  compensation.  It  was,  therefore,  quite  un- 
necessary to  go  on  and  say — ^what  the  court  below  found  it  entirely 
unnecessary  to  say,  and  what  was  not  intended  by  the  trial  judge  — 
"  there  is  no  principle  better  established,  and  no  practice  more 
universal,  than  that  vindictive  damages,  or  smart  money,  may  be, 
and  are,  awarded  by  the  verdicts  of  juries,  in  cases  of  wanton  and 
malicious  injuries." 

This  last  paragraph  illustrafces  the  confusion  of  ideas  which  lies 
at  the  foundation  of  the  great  mass  of  cases  which  go  to  make  up 
the  authority,  so  called,  for  the  imposition  of  double  or  treble 
damages,  and  a  fine  upon  the  top  of  all,  under  the  denomination  of 
exemplary  or  vindictive  damages. 

Therefore  it  was  natural  that  Huntley  v.  Bacon,  15  Oonn.  267, 
should  follow,  two  years  later,  in  the  same  track.  The  charge  to 
fche  jury  was:  *'  If  you  find  the  trespass  complained  of  was  commit- 
ted maliciously,  or  in  a  wanton  or  aggravated  manner,  and  with 
iestgn  to  injure  and  vex  the  plaintiff,  you  may  render  a  verdict  for 
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injuriesy  where  the  commission  of  the  act  complained  of  is  aocom* 
panied  with  circumstances  of  aggravation;''  which  abstract  propo- 
sition is  needless  for  application,  and  only  serves  to  show  that  vin- 
dictive  and  exemplary  damages  were  there  regarded  as  embracing 
every  thing  beyond  the  bare  outlay  ol  expenses. 

In  an  earlier  case,  within  the  same  jurisdiction,  Sncpsoiir,  0.  J., 
declares  that  the  right  of  the  plaintiff  to  recover  vindictive  dam- 
ages for  personal  injuries,  where  the  commission  of  the  act  com- 
plained of  is  accompanied  with  circumstances  of  aggravation,  has 
been  so  often  recognized  by  the  court  that  it  must  be  regarded  as 
a  settled  rule  of  law  in  Kentucky. 

He  then  goes  on  to  say:  '^This  rule,  when  properly  understood, 
is  supported  by  principle,  analogy  and  authority.  The  arguments 
used  in  opposition  to  the  rule  proceed  on  the  erroneous  assumption 
that  vindictive  damages  are  inflicted  by  way  of  criminal  or  penal 
punishment,  and  are  not  given  by  way  of  compensation  for  the 
injury  complained  of.  Such  damages  may  operate  by  way  of  pun- 
ishment, but  they  are  allowed  by  way  of  remuneration  for  the 
wrong  suffered.  "*  ^  *  Such  damages,  although  given  to  rec- 
ompense the  sufferer,  do  inflict  a  punishment  upon  the  offender. 
*  *  *  The  damages  are  allowed  as  compensation  for  the  loss 
sustained,  but  the  jury  are  permitted  to  give  exemplary  damages 
on  account  of  the  nature  of  the  injury.  It  is  therefore  the  increase 
of  the  damages  resulting  from  the  character  of  the  defendant's  con- 
duct that  is  denominafced  punitive  or  vindictive."  Chiles  v.  Drake, 
%  Mete.  (Ey.)  146. 

This  language  of  Mr.  Chief  Justice  Sucpsoiir  forcibly  illustrates 
the  suggestion  already  made,  that  it  is  of  no  sort  of  consequence 
what  appellation  you  bestow  upon  a  rule  of  damages  which  is,  in 
fact,  compensatory  merely,  if  everybody  understands  the  meaning 
of  the  terms  employed.  That  Judge  Sixpsoxr  understood  the 
matter  very  differently  from  the  understanding  of  Mr.  Sedgwick, 
who  cites  this  case  in  support  of  his  own  views,  seems  to  me  quite 
apparent. 

The  case  of  Elkworth  v.  Potter,  41  Vt  688,  fumfshes  an  illuBtra- 
tionof  the  application  of  the  terms  ^'exemplary/'  '' vindictive'* 
and  '^punitive  "  damages  to  such  as  belong  in  fact  to  compensa- 
tion merely.  Such  is  also  the  case  of  Baneatt  v.  McKay y  1  Houst^ 
(Del)  520,  though  the  doctrine  of  exemplary  damages  is  fully  in- 
listed  upon. 
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In  Bannon  t.  The  BaUimore  £  Ohio  Railroad,  24  Md.  123,  A. 
D.  1865,  the  court  in  express  terms  declines  to  '*  adopt  or  deny    * 

^  ^  the  proposition  so  ehiborstely  discnssed  by  the  learned 
jurists  Sedgwick  and  Oreenleat/' 

Barnet  y.  Beed,  51  Penn.  St  190,  is  another  instance  of  theoon- 
taaio.  which  serms  inseparable  from  the  consideration  of  this  mat- 
Ur  by  the  courts.  Stbono,  J.,  held  that  the  following  instructions 
were  unexceptionable:  ''Where  the  malice  is  only  such  as  results 
from  a  groundless  act,  and  there  is  no  adual  malice  or  design  to 
injure,  the  rule  is  compensatory  damages;  but  where  actual  malice 
exists,  a  formed  design  to  injure  and  oppress,  the  jury  may  give 
Tindictiye  damages;  that  is,  damages  to  punish  the  defendant  for 
his  fraud  and  malice.  Compensatory  damages  are  such  as  indem- 
nify the  plaintiff,  including  actual  loss  or  injury  of  property,  loss 
of  time  and  necessary  expenses,  counsel  fees,  and  any  other  aehuU 
loss  the  plaintiff  suffered." 

Obeenre  here  the  narrow  and  restrictiye  character  of  the  aekuU 
damages  for  which,  alone,  eompensaiion  can  be  made. 

Injury  to  t&e  feelings,  in  the  view  of  this  court,  is  no  actual  dam- 
age ;  but  for  the  infliction  of  the  injury  the  defendant  must  be 
punished  by  paying  to  the  plaintiff  damages  which  he  has  not  sus- 
tained. 

This  was  in  1867,  but  the  next  year  things  became  sadly  mixed; 
for  in  Carey  T.  Bright,  58  Penn.  St.  70,  the  following  instructions  to 
the  jury  were  held  to  be  correct :  ''  The  ordinary  rule  of  damages, 
in  troTer,  is  the  yalue  of  the  properly  at  the  time  of  the  conyersicm, 
with  interest  to  the  date  of  trial ;  although  the  jury  are  justifiable 
in  going  further  where  there  has  been  an  outrage  in  the  taking,  or 
yexation  and  oppression  in  the  detention,  as  a  compensation  to  (he 
party  injured." 

But  in  Penn.  d  Ohio  OanalY.  Graham,  63  Penn.  St  290,  damages 
for  pain  and  suffering  resulting  from  tortious  negligence  are  not 
spoken  of  as  exemplary  or  yindictiye,  but  are  comprehended  within. 
'*  general  damages." 

In  Ibx  y.  Stevens,  13  Minn.  272,  which  was  a  case  for  seduction, 
the  jury  were  instructed  that,  besides  loss  of  serrices  and  the  dis* 
bnrsements  for  medical  treatment  and  other  necessary  expenses, 
they  could  giye  such  additional  damages  for  wounded  feelings,  men- 
tal suffering,  and  for  the  dishonor  of  the  plaintiff  and  his  familyi 
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as  they  should  deein,  from  the  eyidenoe,  to  be  a  reasonable  and  just 
compensation  therefor. 

These  instructions  were  approved ;  but  the  court  seemed  ealled 
upon  to  remark  that,  in  cases  of  willful  wrongs,  it  is  settled  that 
exemplary  damages  may  be  given*  This,  I  suppose,  was  to  show 
that  mental  sufferings  and  dishonor  were  things  too  ethereal  and 
refined  to  be  capable  of  sustaining  adual  damage. 

In  Bussy  y.  Donaldson,  4  DaL  ^7,  case  for  gross  n^ligenoe,  it 
is  said:  '^  As  to  the  assessment  of  damages,  it  is  a  rational  and  a 
legal  principle,  that  the  compensation  should  be  equivalent  to  the 
injury.  There  may  be  some  occasional  departures  from  this  prin- 
ciple, but  I  think  it  will  be  found  safest  to  adhere  to  it  in  all  cases 
proper  for  a  legal  indemnification  in  the  shape  of  damages.'* 

In  Freidsnhart  t.  Edmundson,  36  Mo.  226,  Holkbs,  J.,  said: 
**  Exemplary  damages  would  seem,  in  the  ordinary  and  proper  sense 
of  the  word,  such  damages  as  would  be  a  good  round  compensation 
and  an  adequate  recompense  for  the  injury  sustained,  and  such  as 
might  serve  for  a  wholesome  example  in  other  like  cases.  As  we 
conceive,  this  does  not  go  beyond  the  sense  of  the  rule,  as  laid 
down  by  Oreenleaf,  and  certainly  comes  within  the  doctrine  main- 
tained by  Sedgwick.  Sedg.  on  Dam.  38,  458,  454.  The  jury 
may  give  damages  beyond  the  value  of  the  goods,  for  breaking 
and  entering  the  store,  seizing  his  property,  putting  his  person  in 
danger,  breaking  up  his  stock  and  injuring  his  business,  and  greatly 
annoying  and  disturbing  him.     2  Oreenl.  Ev.,  §  253,  and  n. 

'^  The  more  unsettled  question,  and  what  appears  to  be  the  prin- 
cipal thing  in  dispute  between  the  authors  above  cited,  whether  the 
jury  may  in  any  case  award  merely  vindictive  and  punitory  dam- 
ages, by  way  of  punishing  the  defendant  rather  than  compensating 
the  plidntifE,  proceeding  on  the  ground  that  the  general  good  and 
interest  of  society  demanded  such  punishment,  does  not  necessarily 
arise  in  this  case;  and  we  are  not  understood  as  sanctioning  a 
principle  which,  by  the  nature  of  it,  would  seem  to  belong  rather 
to  the  domain  of  criminal  than  civil  jurisprudenoe.'' 

In  MeKeon  v.  Oitieons  Railway  Co.,  42  Mo,  79,  the  same  judge 
said:  '^  It  is  at  least  very  questionable,  upon  principle  and  authority; 
whether  damages  for  punishment  can  be  given  in  any  dvfl  aetion. 
My  own  opinion  is,  they  cannot.'' 

One  of  the  judges  dissented,  but  did  not  express  his  views. 

(frsen  v.  Oraigf  47  Mo.  90,  indorses  the  doctrine  of  exemplary 
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and  punitive  punishment  to  the  fullest  extent ;  but  there  (as  in 
most  of  the  oases)  all  the  damages  eaUed  exemplary  might  have 
been  just  as  well  awarded  for  compensation  only. 

Cdobe  y.  Ellis,  6  Hill,  466,  is  cited  by  Mr.  Sedgwick  as  an 
authority  in  favor  of  exemplary  and  punitive  damages  in  a  case 
where  the  offense  may  also  be  punished  by  the  criminal  law,  and 
the  case  undoubtedly  goes  to  the  full  extent  of  that  doctrine;  bat^ 
if  it  is  founded  upon  the  authority  of  such  oases  aq  Jaeki  v.  BM, 
3  C.  ft  P.  316,  cited  there  in  support  of  the  decision,  it  must  be 
confessed  that  the  support  is  feeble  and  reluctantly  bestowed;  for 
in  Jacks  v.  Bell,  Lord  Tentbrbbit  said:  '^  In  this  case  there  must 
be  a  verdict  for  the  plaintiff ;  but  the  question  will  be  as  to  the 
amount  of  the  damages.  These  parties  have  been  indicted,  and 
now  an  action  is  brought  against  thenu  Here  is  a  two-fold  pro- 
ceeding, a  double  harass,  and  a  double  vexation  for  one  and  the 
same  offense.  In  actions  for  assaults,  juries  do  not,  in  general, 
confine  themselves  to  damages  for  the  personal  injuries  sustained. 
I  do  not  remember  any  instance  in  which  a  party  has  brought  an 
action  after  having  preferred  an  indictment  and  received  a  portion 
of  the  fine.  ^  *  You  will  therefore  say,  under  these  circumstances, 
what  damages  you  thin^  ought  to  be  given  to  the  plaintiff. '^  Ver- 
dict, one  farthing,  followed  by  a  severe  reprimand  of  the  plaintiff's 
attorney. 

In  Smithttriek  v.  Ward,  7  Jones'  Law  (N.  C),  64,  the  court  said: 
''  We  have  felt  some  doubt  whether  vindicatory  damages  ought  to 
be  given  to  a  party  in  a  civil  suit,  under  any  droumstanoes,  where 
the  case  api)ears  to  involve,  indubitably,  the  same  principle  and 
object  that  a  punishment  by  the  public  does ;  and  it  would  seem, 
therefore,  more  proper  to  keep  them  distinct.  But  the  practice  of 
allowing  this  element  of  damages  has  been  so  long  followed  in  our 
Circuit  Courts,  that  we  do  not  think  proper  to  disturb  it" 

That  is  to  say,  it  seems  to  us  improper  to  allow  such  damages  in 
a  dvil  suit ;  but  some  of  the  fathers  have  eaten  sour  grapes,  and 
the  children's  teeth  are  set  on  edge  ;  and  we  have  conducted  our- 
selves improperly  for  so  long  a  time,  and  we  have  acted  improperly 
because,  for  a  long  time,  we  misunderstood  what  we  now  under- 
stand, namely,  that  we  were  in  error;  that,  on  the  whole,  we  prefei 
to  trample  under  foot  the  sacredest  maxims  of  the  common  law, 
rather  than  sacrifice  the  pride  we  feel  in  our  stubborn  consistency. 

In  Hendrickson  v.  KiJigahury,  21  Iowa,  379,  the  court,  after  a 
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long  discassion  of  the  subject^  and  a  reyiew  of  the  relatiye  poBitioni 
of  Mr.  Sedgwick  and  Mr.  Oreenleaf,  in  which  they  inaist  that  the 
controversy  between  those  distinguished  jurists  is  a  mere  quarrel 
about  words  and  legal  terminology,  and,  notwithstanding  their  con- 
clusion in  favor  of  the  doctrine  of  exemplary  and  punitive  damages 
as  maintained  by  Mr.  Sedgwick,  do  nevertheless  admit  that  there 
must  be  some  limit  to  the  extent  of  the  punishment  by  damages  in 
a  civil  suit ;  and  therefore  they  are  careful  to  tell  the  world  that 
'^  it  must  be  remembered  that  the  doctrine  of  giving  damages  as  a 
punishment  for  the  malicious  or  oppressive  act  of  the  defendant,  if 
they  are  construed  as  punishment,  must  be  limited  to  cases  where 
the  act  done  is  not  punishable  by  the  penal  or  criminal  laws  of  the 
State.  For  it  is  a  principle  of  the  common  law,  and  one  which  is 
embodied  in  many  of  the  State  constitutions,  that  no  person  shall 
be  twice  punished  for  the  same  cause  —  nemo  bis  vexaHpro  eadem 
causa.''  And,  alluding  to  the  special  instructions  in  the  case  before 
them,  the  court  remark  that,  '^  after  telling  the  jury  they  may 
compensate  the  plaintiff,  punish  the  defendant,  and  protect  society 
and  not  scrutinize  these  amounts  very  closely,  and  that  they  may 
also  add  such  further  sum  as  will  manifest  the  detestation  in  which 
the  act  is  held  by  them,  is,  to  speak  mythologically,  Spiling  Pelion 
and  Ossa  on  Olympus.'" 

We  agree  with  this  criticism  ;  and  it  occurs  to  us  that  if  tha 
same  court  had  been  dealing  with  the  instructions  in  the  present 
case,  which  go  to  the  same  extent,  substantially,  in  a  oasei  such  as 
that  was  not,  where  the  offense  is  also  punishable  by  flue  under 
indictment,  the  fertility  of  classical  illustration  would  not  have 
failed  to  summon  up  the  figure  of  one  whose  form 

'•  dilated  atood. 
Like  Tenerlflb  or  Atlaa,  unremoved ; 
ffia  atatore  reaohed  the  aky,  and  on  hla 
Sat  horror,"— 

that  was  not  quite  tall  enough,  and  therefore, — 

**  on  hla  creat 


Sat  horror,  pinmed. 


t* 


The  last  of  the  American  cases  which  we  shall  stop  to  oonaider  u 
one  of  recent  date,  emanating  from  a  court  of  high  ability — the 
case  of  Detroit  Daily  Post  Co.  v.  McArthur,  16  Mich.  447, 
A.  D.  1868. 
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Among  the  head-notes  are  these  :  ''  While  those  damages  which 
depend  on  the  sound  discretion  of  a  jury  are  not  susceptible  of  anj 
accurate  regulation  by  the  court,  yet  the  jury  should  be  preventedt 
by  proper  caution,  from  acting  upon  improper  theories  as  to  the 
legitimate  elements  to  be  considered  in  estimating  them. 

'*  The  term  '  exemplary  or  yindictiye  damages  *  should  not  be 
used  without  such  explanation  as  may  prevent  a  jury  from  being 
misled  by  it.  For  Toluntary  wrongs,  additional  damages  are  allowed 
for  injured  feeling,  which  must  naturally  be  aggraTated  or  miti- 
gated by  the  degree  of  malice  actually  existing,  but  nothing  beyond 
the  individual  grievance  should  be  taken  into  the  account  in  esti- 
mating them." 

And  refreshing  as  a  well-spring  in  a  desert  is  the  sensible  talk  d 
Mr.  Justice  Campbell,  expressing  the  opinion  of  the  court:  **  It  is 
in  connection  with  the  various  degrees  of  blameworthiness  chargeable 
on  wrong-doers  that  the  discussions  have  arisen  on  the  subject  of 
vindictive  or  exemplary  damages,  which,  inasmuch  as  they  rest  upon 
actual  fault,  are  by  some  authorities  said  to  be  designed  to  punish 
the  wrong  intent,  while,  according  to  others,  the  damages  usually 
so  called  are  only  meant  to  recompense  the  sense  of  injury,  which 
is,  in  human  experience,  always  aggravated  or  lessened  in  propor- 
tion to  the  degree  of  perversity  exhibited  by  the  offender.  While 
the  term  *'  exemplary  "  or  '^  vindictive  damages ''  has  become  so  fixed 
in  the  law  that  it  may  be  difficult  to  get  rid  of  it,  yet  it  should  not  be 
allowed  to  be  used  so  as  to  mislead ;  and  we  think  the  only  proper 
application  of  damages,  beyond  those  to  person,  property,  or  reputa- 
tion, is  to  make  reparation  for  the  injury  to  the  feelings  of  the 
person  injured.  This  is  often  the  greatest  wrong  which  can  be 
inflicted,  and  injured  pride  or  affection  may,  under  some  circum- 
stances, justify  very  heavy  damages.  *  *  The  injury  to  the 
feelings  is  only  allowed  to  be  considered  in  those  torts  which  con- 
.  sist  of  some  voluntary  act  or  very  gross  neglect,  and  practically 
depends  very  closely  on  the  degree  of  fault  evinced  by  all  the  cir- 
cumstances. 

<«  It  has  been  very  wisely  left  to  the  jury  to  determine  each  case 
upon  its  own  surroundingSy  because  the  only  safe  rule  of  damages 
in  matters  of  feeling  is,  to  give  what  to  ordinary  apprehension  of 
impartial  men  would  seem  proportionate  to  an  injury  which  must 
(e  measured  by  the  instincts  of  our  common  humanity/' 

This  review  of  some  of  the  more  prominent  cases  touching  the 
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deliberately  uid  designedly  installed  as  a  doctrine  of  civil  remedies. 
Is  not  punishment  out  of  place,  irregular,  anomalous,  exceptional, 
unjust,  unscientific,  not  to  say  absurd  and  ridiculous,  when  classed 
among  civil  remedies  ?  What  kind  of  a  civil  remedy  for  the  plain- 
tiff is  the  punishment  of  the  defendant  ?  The  idea  is  wrong.  Ti 
is  a  monstrous  heresy.  It  is  an  unsightly  and  an  unhealthy  ex* 
crescence,  deforming  the  symmetry  of  the  body  of  the  law. 

It  germinated,  as  I  have  said,  in  the  misconceptions  and  inadver* 
tences  which  were  bom  of  righteous  indignation,  and  a  asealous 
eagerness  to  visit  justice  and  punishment  for  wrong  upon  a  con- 
victed offender,  by  means  of  the  first  judicial  process  which  might 
happen  to  bring  his  sins  to  light. 

When  Mr.  Justice  Abbott,  in  Sears  v.  Li/anSf  A.  D.  1818,  said 
the  jury  *'  might  consider  not  only  the  mere  pecuniary  damage 
sustained  by  the  plaintiff,  but  also  the  intention  with  which  the 
act  was  done,  whether  for  insult  or  injury,"  he  spoke  of  the  defend- 
ant's intention  to  insult  the  plaintiff.  And,  for  practical  purposes, 
it  might  be  immaterial  whether  the  jury  were  told  that  they  might 
consider  the  defendant's  intention  to  insult  the  plaintiff,  or  whether 
they  were  told  that  they  might  consider  the  injury  to  the  plaintiff's 
feelings  by  the  studied  insult  infiicted  by  the  defendant  The  in- 
jury to  the  plaintiff's  feelings  is  the  substance  of  the  instruction 
in  cither  form  of  language;  and  for  such  injury,  compensatory 
damages  may  be  given.  The  trouble  and  difficulty  and  embarrass* 
ment  arise  when  such  compensatory  damages  come  to  be  under* 
stood  and  considered  as  punitive  damages;  whereas,  in  truth,  they 
are  no  more  punitive  then  the  amount  of  actual  compensation  for 
the  plaintiff's  pecuniary  loss,  resulting  from  the  destruction  of  hia 
property.  And  yet  this  case  of  JSears  v.  Lyons  is  constantly  cited 
as  an  authority  for  vindictive  damages,  when,  in  fact,  it  is  neither 
more  nor  less  than  an  authority  for  giving  compensatory  damagea 
for  an  injury  to  the  feelings. 

Now  I  venture  to  say  that  a  vast  number  of  the  cases  (probably 
a  majority  of  them)  may  be  explained  in  the  same  way.  Take  tl^ 
case  referred  to  by  Mr.  Justice  Hbath,  in  Merest  v.  Harvey ^  where 
the  jury  gave  £500  for  knocking  a  man's  hat  off. 

If  the  defendant  inadvertently  knocked  off  the  plaintiff's  hat,  or 
smashed  it  down  over  the  plaintiff's  face,  his  hat  and  his  face  were 
hurt  just  as  much  as  if  a  low  villain,  or  an  irate  member  of  paaiia* 
ment,  had  infiicted  the  injury  by  intentionally  committing  an 
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nnprovoked  and  unjustifiable  assault  and  battery;  bat  in  the  former 
case  the  plaintiff's  feelings  (call  them  pride,  vanity,  sensibilities, 
delicacy,  or  what  you  please,)  are  damaged  very  little,  if  at  all, 
wlicreas,  in  the  latter  case,  a  jury  might  properly  give  £5  for  the 
injury  to  the  plaintiff's  person  and  property  —  that  is,  his  face  or 
his  nose,  and  his  hat  —  and  perhaps  £495,  more  or  less,  according 
to  the  aggravation  of  the  circumstances,  for  the  injury  to  his  feel* 
ings. 

Is  it  not  quite  natural  that  many  people  should  regard  the  £495 
as  punitive  instead  of  compensatory?  And  how  natural  it  would 
be  for  that  mistake  to  grow  into  law,  so  far  as  the  Jaw  consists  of 
authority  and  precedent!  An  injury  to  the  feelings  a  thousand 
times  greater  than  the  mere  pecuniai'y  damages  which  accompanied 
or  caused  the  injury  to  the  feelings  is  a  matter  too  refined,  it  may 
be  feared,  for  popular  comprehension  (except,  perhaps,  in  cases 
touching  the  honor  of  a  woman);  and  therefore  juries,  and  quite 
frequently  judges,  would  understand  they  were  giving  punitive 
when  they  were  really  giving  no  more  than  compensatory  damages. 

I  venture  to  affirm  that  the  most  patient  research  will  be  exhausted 
in  vain  in  the  effort  to  find  the  English  case  in  which  a  judge  ever 
deliberately  and  intentionally  told  a  British  jvaj,  in  any  form  of 
language,  that  they  might  give  the  plaintiff  four  kinds  of  damage, 
arithmetically  arranged  as  follows: 

1.  Damage  to  the  plaintiff's  hat,  £1 

2.  Damage  to  his  head  and  face,  6iL 

3.  Damage  to  his  feelings,  £100 

4.  Poniahment  of  the  defendant  by  way  of  example,  as 

a  protection  of  the  public  by  enf oroement  of 
criminal  law  in  a  civil  case,  £800 

Total  amount  of  verdict  £401  6iL 


The  truth  is,  this  method  of  oompenaation  is  a  modem  and 
American  invention,  resulting  from  a  misimderstainding  of  the 
loose  and  inaccurate  forms  of  expression  used  in  the  old  English  cases. 

The  imposition  of  vindictive  damage  is,  by  some,  supposed  to 
have  originated  in  actions  of  trespass  vi  et  armis,  slander,  and 
seduction;  which  means,  that  they  were  first  given  as  damages  for 
aoental  pain.    But  **  actual  **  damage,  to  use  the  very  common  word 
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employed  in  the  cases,  being  habitnally  ref  ened  to  things  purely 
gross  and  material,  an  injury  to  any  thing  mental  or  spiritoal  wais 
made  good  by  exemplary  damages,  so  called,  which,  in  fact,  were 
as  purely  compensatory  as  the  damages  given  for  injuries  to  mat<» 
rial  things,  —  both  kinds  of  damages  being  ooknpensatory,  and  ncth* 
ing  more. 

If  compensation  were  now  understood,  as  it  formerly  was,  to  be 
made  for  injuries  to  material  substance  only,  and  exemplary  dam- 
ages were  now  understood,  as  they  were  formerly,  to  refer  to  inju- 
ries to  the  spiritual  or  mental  psurt  of  the  human  nature,  there 
would  be  no  trouble  or  difficulty  in  the  matter;  but  in  pro- 
gress of  time  these  definitions  have  changedi  Compensatory 
damages  now  include  injuries  to  the  mental  and  spiritual  part  of 
mankind;  and  this  change  of  definition  leaving  nothing  for  ''ex- 
emplary damages,''  as  formerly  understood,  to  operate  upon  and  be 
applied  to,  by  a  very  natural  mistake  the  term  ''  exemplary  "  has 
been  supposed  to  refer  to  criminal  punishment  for  the  sake  of  pub- 
lic example;  an  idea  that  was  not  included  in  **  exemplary  dam* 
ages,"  as  formerly  uilderstood. 

What  are  called  exemplary  damages  may  be  given  in  assumpsit^  m 
in  the  case  of  a  breach  of  promise  of  marriage.  Baldy  v.  SiraUo% 
11  Penn.  St  322.  Why?  Evidently  because  of  the  injury  to  the 
feelings,  the  disappointment,  mortification,  chagrin,  loneliness,  and 
mental  suffering  of  many  kinds,  the  aggregation  of  which,  in  the 
language  of  the  law  of  England,  is  not  an  actual  injury.  A  broken 
head  is  perceptible  by  the  sight  and  touch,  but  a  broken  heart  ia' 
quite  incomprehensible.  This  English  use  of  language  is  well 
enough,  if  everybody  understands  its  meaning;  but  some  people^ 
misunderstanding  it,  have  erroneously  supposed  that  it  meant  the 
object  of  a  civil  suit  was  something  more  than  compensation. 

These  general  remarks  apply  just  as  well  to  a  great  many  Ameri- 
can cases  emanating  from  courts  of  the  highest  ability  and  author- 
ity; cases  so  numerous,  that  an  omission  to  refer  to  them  cannot 
be  regarded  as  invidious. 

But,  no  matter  how  numerous  the  cases,  nor  how  respectable  or 
elevated  the  tribunals  from  which  they  emanate,  if  they  enunciate 
a  doctrine  which  was  planted  in,  and  has  grown  out  of,  blind  mia- 
understanding,  — a  misconception  that,  so  long  as  it  is  indulged, 
must  inevitably  be  arrayed  in  opposition  to  sound  principles  of  law, 
and  the  removal  of  which  will  leave  the  element  of  damage  a  plain} 
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clear,  consistent,  and  symmetrical  branch  of  the  law,  if  this  fact  is 
recognized,  admitted,  and  understood,  the  inquiry  will  be,  not  how 
great  the  array,  nor  how  formidable  the  aspect,  nor  how  yenerable 
the  antiquity  of  adyerse  adjudications,  but,  simply,  how  long 
(being  finally  convinced  of  our  mistake)  shall  we  go  on  with  the 
infliction  of  double  and  treble  punishments  for  a  single  offense;  and 
how  long  shall  we  thus  continue  to  trample  on  sacred  rights,  rooted 
and  grounded  in  the  mazinis  of  the  common  law,  and  guaranteed 
by  the  constitution  of  our  political  government? 

The  case  demands  a  more  specific  consideration  of  its  aspect  in 
respect  of  fundamental  and  constitutional  law. 

Nmno  debet  bis  vexaripro  ufM  ei  eadem  caima. 

Nemo  debet  biapuniripro  uno  deticto. 

No  person  shall  be  subject,  for  the  same  offense,  to  be  twioe 
put  in  jeopardy  of  life  or  limb.  Art  Y,  Amendments  to  the  Oonst. 
U.  S. 

No  subject  shall  be  liable  to  be  tried,  after  an  acquittal,  for  the 
same  crime  or  offense.     N.  H.  Bill  of  Rights,  Art.  XVI. 

These  maxims  are  as  old  as  the  common  law;  and  these  consti- 
tutional provisions  are  neither  more  nor  less  than  a  solemn  recog- 
nition of  them  by  the  highest  legislative  authority. 

Mr.  Broom  mentions  but  one  ^*  remarkable  exception  which  for- 
merly existed"  to  the  principle  stated  and  illustrated  by  these 
maxims. 

This  occurred  in  the  proceedings  in  case  of  Appeal  of  Death  (see 
4  Bl.  Com.  312),  which  might  be  instituted  against  a  supposed 
offender  after  trial  and  acquittal,  and  by  which  punishment  for 
some  heinous  crime  was  demanded  on  account  of  the  particular  in- 
jury suffered  by  an  individual,  rather  than  for  the  offense  against 
the  public;  but  this  method  of  prosecution,  having  attracted  the 
attention  of  the  legislature  in  the  celebrated  case  of  Aahfard  v. 
Tharnion,  1  B.  &  Aid.  405  (qu.  vide),  was  abolished  by  Stat.  69, 
Geo.  ni,  c.  46;  Broom's  Leg.  Max.  25& 

Blackstone  tells  us  that  this  private  prooees  for  the  punishment 
of  crimes  probably  had  its  origin  in  those  times  when  a  private 
pecuniary  satisfaction,  called  a  weregild,  was  constantly  paid  to  the 
party  injured,  or  his  relations,  to  expiate  enormous  crimes  — 
a  custom  derived  by  our  British  ancestors,  in  oommon  with  other 
lorthem  nations,  from  the  ancient  Germans.  Tacitus  Man.  Qer. 
c.  21. 
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These  private  prosecntions  by  appeal,  so  called,  and  which  in- 
Tolyed  not  only  cases  of  homicide^  but  dso  of  treason  and  felony, 
were  gradually  discontmaed,  or  abolished  by  statute,  though,  to 
some  extent,  they  were  still  recognized  as  legal  remedies  in  the 
days  of  Blackstone.  But  they  were  plainly  regarded  by  that  emi- 
nent jurist  as  violative  of  the  fundamental  maxims  of  the  law;  for 
he  says:  '' These  appeals  may  be  brought  previous  to  any  indict- 
ment, and  if  the  appellee  be  acquitted  thereon,  he  cannot  be  after- 
ward indicted  for  the  same  offense."  And,  again:  **  If  he  hath 
been  found  guilty  of  manslaughter  on  an  indictment,  and  hath  had 
the  benefit  of  clergy,  and  suffered  the  judgment  of  the  law,  he  can- 
not afterward  be  appealed;  for  it  is  a  maxim  in  law  that '  fwmo  bis 
fuvdturpro  eadem  delicto.***    4  BL  Com.  312-815. 

In  trespass  the  old  process  was  acapias,  and  a  fine  was  set  in  pro- 
portion to  the  degree  of  the  offense,  and  levied  by  capiahtr.  Oom. 
Dig.^  Action,  G,  2.  This  practice,  by  which  a  fine  to  the  king  for  a 
breach  of  the  peace  was  recoverable  in  the  same  suit  in  which  the 
plaintiff  sought  damages  for  his  personal  injury,  was  never  adopted 
in  this  country.  And  by  statute  6  &  6  Wul  III,  c.  12,  the  practice 
was  abolished  in  England,  that  statute  having  enacted  that  ''no 
capias  pro  fine  shall  be  prosecuted  against  the  defendant,  either  in 
trover,  ejectment,  assault  or  imprisonment."  Idndsegr*  Olarbe,  6 
Mod.  285.     See  Morrism  v.  BedeU,  22  N.  H.  234,  244. 

Prior  to  the  statute  of  Wul  III,  it  is  believed  no  ease  can  be 
found  in  which  the  suggestion  of  exemplary,  punitive  or  vindictive 
damages,  or  any  thing  about  smart  money,  is  contained. 

It  is  possible  that  the  notion  of  punishing  an  offender  by  damages 
ultra  compensation,  in  a  civil  suit,  may  have  originated  in  an  effort 
thus  to  evade  the  statute  of  Wm.  HI. 

The  provision  of  our  federal  constitution,  that  no  man  ahall  be 
twice  put  in  jeopardy  of  life  or  limb,  is  by  no  means  to  receive  such 
a  construction  as  would  permit  a  man  to  be  twice  tried  for  any 
offense  other  than  such  as  is  actually  punishable  by  loss  of  life  or 
limb.  At  the  time  of  the  adoption  of  the  amendment  which  incor- 
porates this  provision,  I  suppose  there  was  no  State  in  the  Union 
which  prescribed  any  punishment  of  limb  to  guard  against  which 
the  constitutional  provision  should  have  been  intended.  But  the 
provision  was  no  doubt  adopted  from  ancient  English  statutes,  in 
which  the  expression  occurred — statutes  in  practical  operation 
when  such  puuishments  were  inflicted;  for  in  times  anterior  to  the 
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Norman  conqaest,  most,  if  not  all,  felonies  were  punishable  with 
death,  unless  redeemed  by  the  waregild.  1  Hale's  P.  G.  12,  note; 
and  in  the  time  of  Wm..I  and  Wm.II,  many  felonies  were  punished 
by  loss  of  limb.  See  argument  of  Emmett,  in  the  People  v.  Good- 
unn,  18  Johns.  187,  and  cases  there  cited;  but,  per  Spekcbb,  G.  J., 
!he  expression /dopard^y  of  limb,  in  the  constitution,  '^was  used  in 
reference  to  the  nature  of  the  offense,  and  not  to  designate  the 
punishment  for  an  offense.  Punishment  by  deprivation  of  limb 
would  be  abhorrent  to  the  feelings  and  opinions  of  the  enlightened 
age  in  which  the  constitution  was  adopted.  We  must  understand 
the  term  '  jeopardy  of  limb '  as  referring  to  offenses  which  informer 
ages  were  punishable  by  dismemberment,  and  as  intending  to  com- 
prise the  crimes  denominated,  in  the  law,  felonies. 

**  The  question  then  recurs,  what  is  the  meaning  of  the  rule  that 
no  person  shall  be  subject,  for  the  same  offense,  to  be  twice  put  in 
Jeopardy  of  life  or  limb?  Upon  the  fullest  consideration  which  I 
have  been  able  to  bestow  on  the  subject,  I  am  satisfied  that  it 
means  no  more  than  this:  that  no  man  shaU  be  tmc3  tried  for  the 
eame  offense." 

In  Whitney  v.  Hitchcock,  4  Den.  461,  which  was  trespass  for  an 
indecent  assault,  the  court  remark:  '^The  general  question,  what 
damages  can  be  recovered  by  way  of  punishment  in  the  class  of 
actions  where  exemplary  damages  are  usually  given,  is  not  involved 
here.  It  might  be  difficult  to  reconcile  what  has  been  said  in  the 
books  with  any  definite  principle,  but  we  do  not  intend  to  express 
any  opinion  upon  that  subject  in  this  case.  The  present  suit  is 
brought  for  the  loss  of  the  services  of  his  servant,  which  the  plain- 
tiff says  he  has  sustained  in  consequence  of  the  injury  which  the 
defendant  has  infiicted  upon  her.  This  he  is  entitled  to  recover; 
and  if  sickness  had  followed,  he  could  have  claimed  to  be  reim- 
bursed for  the  expenses  attending  such  sickness;  but  we  all  think 
he  cannot  recover  beyond  his  actual  loss.  The  young  female  can 
herself  maintain  an  action  in  which  her  damages  may  be  assessed; 
*  *  *  and  if  the  father  could  likewise  recover  them  in  this  case 
they  would  be  twice  claimed  in  civil  actions,  and  the  defendant 
would  also  be  liable  to  indictment." 

In  Fox  V.  Ohio,  5  How.  435,  McLbait,  J.,  remarks:  *'  There  ii 
no  principle  better  established  by  the  common  law,  none  more  fully 
recog^zed  in  the  federal  and  State  constitutions,  than  that  an 
individual  shall  not  be  put  in  jeopardy  twice  for  the  same  offense." 
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This,  ifc  is  true,  applies  to  the  respective  governments;  but  its 
q>irit  applies  with  eqnal  f oroe  to  a  double  punishment  for  the  same 
act  by  a  State  and  the  federal  courts. 

And  Judge  Stobt  says  this  constitutional  prohibition  is  but  a 
recognition  of  an  old  maxim  of  the  common  law,  and  therefore  we 
are  to  resort  to  the  common  law  to  ascertain  its  true  meaning.  He 
also  refers  to  another  provision  of  the  federal  constitution:  ''No 
fact  once  tried  by  a  jury  shall  be  otherwise  re-examined  in  any  court 
of  the  United  States  than  according  to  the  rules  of  the  common 
law."    Art.  7  of  the  Amendments. 

The  only  modes  of  making  this  re-examination  known  to  the 
common  law  are  by  a  writ  of  error  and  a  new  trial  Untied  Statu 
V.  Gilbert^  2  Sumn.  C.  C.  19,  and  see  Parsons  v.  Bedford,  3  Pet  433, 
448. 

In  U.  8.  V.  OUberty  Judge  Stobt  is  treating  of  the  application 
of  the  constitutional  provision  and  of  the  common-law  maxim  to  a 
capital  case,  which  that  was.  He  does  not,  however,  indicate  that 
there  is  any  such  restriction;  and  in  Cam.  v.  Purchase,  2  Pick.  521, 
at  p.  523,  Pabeeb,  C.  J.,  says:  ^' There  is  no  difference,  in  relation 
to  this  question,  between  felonies  which  are  capital  and  those  which 
are  not.  All  felonies,  whether  capital  or  otherwise,  are  included 
in  the  provision  "  of  the  amendment  to  the  constitution. 

The  learned  author  of  '^  Legal  Maxims  "  and  the  ^'  Commentaries 
on  the  Common  Law  "  recognizes  the  identity  of  these  maxims,  and 
the  language  of  our  United  States  constitution,  when  he  says :  ''  It 
is  a  principle  designated  by  Lord  Campbbll  as  a  '  sacred  maxim,' 
that  nemo  bis  vexari  debet  pro  eadem  causa  —  no  man  ought  to  be 
twice  tried  or  brought  into  jeopardy  of  his  life  or  liberty  more  than 
once  for  the  same  offense.''  Broom's  Com.  992.  And  Lord  Camp- 
bbll, in  Beg.  V.  Birdy  2  Denison's  Cr.  Cas.  222,  remarks:  ^'Itis 
only  the  ignorant  and  the  presumptuous  who  would  propose  that 
a  man  should  be  liable  to  be  again  accused,  after  a  judgment  ttg* 
ularly  given  pronouncing  him  to  be  innocent." 

I  presume  no  one  will  now  contend  that  the  constitutional  pro* 
vision  against  a  second  jeopardy  is  restricted  to  capital  cases. 
Jeopardy  of  limb,  if  it  has  any  technical  meaning,  can,  at  most,  bo 
applied  to  restraint  of  limb,  u  e.,  deprivation  of  liberty;  for,  as  we 
have  seen,  dismemberment  could  not  have  been  contemplated, 
lince  such  a  punishment  had  not  existed  for  ages  before^,  at  the 
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oommon  law,  except  the  loss  of  a  hand  for  striking  in  the  Idng'i 
courts. 

Patting  a  person  on  his  trial  for  any  offense,  the  resnlt  of  the 
trial  for  which  may  snbjecfc  him  to  a  fine  or  recognizance,  for  de- 
fanlt  of  the  payment  or  procurement  of  which  his  liberty  may  be 
jeopardized,  is  putting  him  in  jeopardy  of  limb,  that  is,  of  persona} 
restraint,  of  imprisonment. 

Tlie  word  jeopardy^  in  its  legal  as  well  as  etymological  senses 
means  danger  or  hazard. 

Therefore,  to  punish  a  defendant  civilly,  by  fine,  is  to  yiolate 
not  only  the  constitutional  immunity,  and  also  the  synonymous 
maxim  of  the  common  law,  nemo  debet  bis  puniri,  but  also  the  other 
maxim  (also  synonymous),  nemo  debet  bis  vexari  pro  una  et  eadem 
causa. 

These  maxims  apply  both  to  civil  and  criminal  proceedings. 

Said  Lush,  J.,  in  Winsor  v.  The  Queen,  Law  Rep.,  1  Q.  B.  289, 
3^:  **  I  think  it  is  clear  that  there  is  no  distinction  between  the 
two  as  to  the  applicability  of  the  fundamental  rule;  whenever  it 
applies,  it  applies  to  both.  The  rule  can  be  illustrated  or  inter- 
preted by  referring  to  the  plea  which  would  raise  the  defense — the 
plea  of  autrefois  acquity  or  its  converse  in  a  criminal  case,  or  a  plea 
of  judgment  recovered,  or  its  converse  in  a  civil  action.  The 
meaning  of  the  maxim  nemo  debet  bis  vexari  is,  that  where  the  mat* 
ter  has  been  once  litigated  and  brought  to  an  end  by  the  proceed- 
ings having  gone  on  to  a  termination,  the  verdict  or  judgment  shall 
be  a  bar  to  a  second  trial  or  litigation  upon  the  same  matter." 

In  the  same  case,  Blaokbubn,  J.,  said:  ^*  This  rule  of  law  meaiii 
that  a  man  shall  not  he  vexed  again  for  the  same  offense,  after  a 
previous  decision  upon  it." 

If,  then,  this  constitutional  prohibition  of  a  double  penalty  is 
indeed  nothing  more  than  an  affirmation  of  the  general  principle 
of  the  common  law,  applicable  alike  to  civil  and  criminal  cases, 
making  a  judgment  in  one  action  a  bar  to  another  action,  founded 
on  the  same  cause,  it  follows,  logically,  that  punitive  damages  are 
a  violation  of  the  general  principle  of  the  common  law  as  well  as 
of  the  constitution,  unless  indeed  they  shall  be  subject  to  this  im- 
portant condition,  that  they  cannot  be  given  when  a  fine  has  been 
prerriously  imposed  in  a  criminal  prosecutioii;  and,  when  they  have 
beai  given  first  in  a  civil  suit,  then  a  fine  cannot  be  imposed  for 
the  same  cause  in  a  criminal  prosecution.     This  would  result  in  a 
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party's  entire  exemption  from  such  satisfaction  as  is  supposed  to  be 
due  to  the  violated  peace  and  dignity  of  the  State  in  the  latter  case, 
and  in  both  cases  would  seem  inevitably  to  lead  to  a  development 
in  the  art  and  a  procedure  in  the  practice  of  pleading,  which,  while 
amusing  for  its  novelty,  illustrates  to  minds  regardful  of  legal  sim* 
plicity,  symmetry  and  correctness,  the  absurdity  of  the  confusion 
of  the  doctrine. 

Whoever  heard,  or  expects  to  hear,  or  hopes  to  hear  of  a  plea  of 
autrefois  acquit  or  autrefois  conviet  in  answer  to  a  civil  suit?  or  the 
plea  of  judgment  in  a  civil  suit,  in  abatement  of  an  indictment  for 
crime? 

The  provision  against  a  double  jeopardy  is  not  incorporated  into 
the  constitution  of  New  Hampshire,  as  it  is  in  the  fundamental 
law  of  many  States  of  the  Union.  Why  not?  Because,  in  the  first 
place,  the  provision  of  our  bill  of  rights  is  equiyalent;  secondly, 
because  the  maxim  of  the  common  law  is  recognized,  independentiy 
of  any  constitutional  or  statutory  provision,  as  lying  at  the  very 
foundation  of  human  rights  and  privileges — a  law  of  nature,  and 
of  obvious  common  sense  and  common  justice. 

So,  also,  the  provision,  expressly  declared  in  the  constitution  of 
some  States,  that  private  property  shall  not  be  taken  for  public  use 
without  compensation,  is  not  to  be  found  in  our  constitution,  but 
it  is  supplied  by  construction;  for,  said  Biohabdsok,  C.  J.,  in 
Bristol  V.  New  Ohestery  3  N.  H.  535,  '^  natural  justice  speaks  on 
this  point,  where  our  constitution  is  silenf  See  Sedgwick  on 
Statutory  and  Constitutional  Law,  494. 

The  constitutional  right  is  merely  a  re-enactment  or  affirmation 
of  the  common  -law  right  (probably  regarded  in  England  a  consti- 
tutional  right),  enforced  by  plea  of  autrefois  acquit,  or  autrefois 
convict f  in  bar  of  a  suit  in  a  criminal  case,  and  by  plea  in  abatement 
of  the  pendency  of  a  former  suit  in  a  civil  case.  Its  adoption  in 
the  constitution  of  the  United  States  is  evidence  of  what  the  com- 
mon law  was.  I  Whart.  Or.  Law,  g  573  (6th  ed.);  The  King  t. 
Mawbry,  6  Term,  638;  The  King  v.  SutUmy  5  B.  &  Ad.  52;  Chm. 
V.  Anthesy  5  Gray,  207, 221,  230;  1  Bennett  &  Heard's  L.  0.  C.  (2d 
ed.)  440,  482,  513,  554,  592,  612;  6  Com.  Dig.,  Pleader,  &  17;  1 
Saund.  PI.  &  Ev.  21;  2  Hale's  P.  C,  ch.  31, 32;  3  Waterman's  Arch. 
Cr.  PL  &  Pr.  111-123;  Oooley's  Const  Lim.  321;  Latham  t.  The 
Queeriy  5  Best  &  Smith,  641;  Parker  v.  Oolcord,  2  N.  H.  36;  Ben- 
nett V.  (Those,  21  id.  581,  584;  Qamsby  v.  Raj/y  52  id.  513. 
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The  origin  of  the  provision  in  our  bill  of  rights,  that  no  person 
AiM  be  liable  to  be  tried  after  an  acquittal  for  the  same  crime  or 
offense,  is  in  the  fundamental  liberties  and  constitutional  rights  of 
Euglishmen;  and  in  New  Hampshire  it  is,  said  Pabkeb,  C.  J.,  in 
Fierce  v.  TTie  Stale,  13  N.  H.  567,  ''by  reason  of  the  constitutional 
prorision  that  no  person  shall  be  tried  twice  for  the  same  offense." 

What,  then,  is  all  this  immense  accumulation  of  common-law 
learning  and  judicial  decisions,  on  the  matter  of  pleas  in  abatement 
of  former  action  pending,  and  pleas  in  bar  of  atUrefois  acquit,  or 
autrefois  convict,  but  an  application  of  the  principle  of  the  English 
oommon  law,  as  recognized  and  guaranteed  by  our  bill  of  rights? 

The  authorities  to  which  we  have  referred,  in  the  discussion  of 
this  branch  of  the  case,  are  conclusive  to  the  effect  that  —  whether 
by  virtue  of  the  federal  constitution,  our  own  bill  of  rights,  or  the 
fundamental  maxims  of  the  common  law  —  the  ''  sacred  maxims" 
whereon,  as  on  a  rock,  our  liberties  are  planted  —  this  privilege  is 
secured  to  every  American  citizen,  as  firmly  as  the  inalienable  rights 
of  life,  liberty,  or  the  pursuit  of  happiness,  namely:  he  shall  not  be 
liable  to  be  tried  after  an  acquittal;  nor  twice  punished;  nor  twice 
pu'  in  jeopardy  for  the  same  offense. 

Just  as  firmly  is  the  right  secured  to  him,,  that  in  all  cases  wherein 
he  is  charged  with  conduct  such  as  calls  for  punishment  for  the 
sake  of  public  vengeance  or  public  example  (and  to  him  it  can  make 
no  difference,  so  long  as  the  blow  must  fall,  whether  it  comes  from 
the  arm  of  the  civil  or  the  criminal  law),  that  he  shall  be  permitted 
to  confront  his  accusers  and  their  witnesses  face  to  face,  and  not  be 
tried  upon  depositions,  and  that  he  shall  go  free  unless  his  guilt  is 
proven  beyond  a  reasonable  doubt. 

These  prerogatives  our  fathers  brought  with  them  from  Old  Eng* 
land,  and  when  they  became  independent  and  free,  they  did  not 
omit  to  record  them  on  the  magna  charta  of  their  new  liberties. 

How  shall  these  fundamental  principles  and  rights  be  maintained, 
and  .this  immunily  from  a  double  or  a  treble  punishment  for  the 
same  offense  and  from  Unconstitutional  modes  of  trial  secured  in 
cases  like  the  present? 

This  defendant  has  oommittted  an  assault,  to  the  damage  of  the 
plaintifh.  For  the  injury  thus  inflicted  the  defendant  must  make 
full  reparation  to  the  plaintiffs.  He  has  also,  by  the  same  act, 
broken  the  public  peace.  For  this  he  must  atone  to  the  criminal 
law.    Now,  this  is  all  right  and  fair.     The  injured  party  will  thus 
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be  fully  oompeniated;  the  majesty  of  the  State  will  be  vindicated; 
the  wrong-doer  will  reoeive  his  punishment;  the  public  wiU  be- 
admonished  by  the  example. 

But  the  defendant  shall  not  be /t9i09  punished.  If  he  is  made  to  pay 
a  fine  (denominated  exemplary,  punitory,  or  yindictiye  damages,  or 
smart  money),  besides  another  sum  of  money,  required  of  him  as- 
damages  for  the  injuiy  sustained  by  the  plaintiff,  if  he  is  made  to 
pay  this  aggregate  of  damages  and  punishment  to  the  plaintiffs,  ho- 
has  been  just  as  much  punished  as  if  he  had  paid  to  the  State  the 
fine,  and  to  the  plaintiffs  only  that  which  belongs  to  them — com- 
pensation for  their  injuries.  The  punishment  is  the  same  to  the- 
offender,  neither  more  nor  less;  the  smart  is  neither  more  nor  less 
sharp,  whether  the  punishment  inures  to  the  benefit  of  an  individual 
or  of  tho  public. 

If,  then,  he  has  paid  to  the  plaintifb,  both  compensatory  dam- 
ages and  a  fine  by  way  of  punishment,  called  exemplary  damages, 
and  he  shall  afterward  be  indicted  for  the  same  offense,  how  shall 
he  escape  a  double  punishment? 

Suppose  he  had  been  indicted  prior  to  the  bringing  of  this  action^ 
had  been  convicted,  and  paid  his  fine  to  the  State:  if  the  instmo* 
tions  to  the  jury  in  this^case  are  sustained,  how  shall  he  escape  a 
double  punishment? 

The  test  by  which  to  decide  whether  a  person  has  been  once  tried 
is  familiar  to  every  lawyer.  It  is  a  test  by  the  ordeal  of  pleading. 
In  a  criminal  prosecution,  it  can  only  be  applied  by  a  plea  of  auire^ 
fais  convict,  or  a  plea  of  atUrefois  acquit.  The  People  v.  Goodwin, 
before  cited.  In  a  civil  prosecution,  it  can  only  be  a  plea  of  former 
recovery  in  bar,  or  by  a  plea  of  another  action  pending,  in 
abatement  These  pleadings,  these  tests,  are  all  parts  of  the 
oommon-law  right,  guaranteed  by  the  constitution,  that  a  man 
shall  not  be  twice  punished  for  the  same  offense. 

But  no  plea  of  autrefois  convict,  or  its  converse,  can  be  pleaded  in 
bar  of  a  civil  suit ;  nor  can  a  plea  of  former  judgment  be  reodved  in 
abatement  of  an  indictment 

I  am  aware  of  but  one  case  in  the  annals  of  American  juiispm* 
dence  ( Pendleton  v.  Davis,  1  Jones,  98),  in  which  ibis  test  of  pleading 
has  been  entirely  disregarded,  and  the  principle  distinctly  recog- 
nized and  solemnly  declared  that  a  man  may  be  punished  three  time^ 
(or  the  same  offense.  To  this  eminently  distinguished  case  furthet 
reference  will  be  made  hereafter. 
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Now,  if  the  pretent  cam  is  within  the  principle  or  the  bill  of 
ri|^t%  or  if y  independent  of  that  proTision,  the  fundamental  max* 
ims  of  the  common  law  are  to  be  recogniied  in  this  State,  there  is 
onlyone  oonrse  of  proeednre  that  can  be  adopted ;  that  oonrae  is 
plain,  straight^  logical,  lawfol,  and  constitationaL  Since  the  State 
cannot  be  defeated  on  an  indictment  by  plea  of  a  judgment  reoor* 
ered  by  these  plaintiils,  the  only  method  of  enforcing  the  principle 
is  to  refose  in  this  suit  to  impose  a  fine  as  a  penalty  for  the  crime  ; 
which  fine  the  plaintifb  are  not  entitled  to,  which  they  do  not  ask 
for  in  their  writ^  and  which  may  have  been,  or  may  hereafter  be^ 
imposed  in  a  prosecution  by  indictment  for  the  same  offense. 

Almost  innumerable  practical  difficulties  must  be  encountered, 
involving  absurdities  disgraceful  to  the  administration  of  the 
sdenoe  of  law,  destructive  of  the  established  rules  of  pleading,  and 
in  utter  contempt  of  constitutional  rights  and  time-honored  prin* 
dples  of  justice  in  the  attempt  to  evade,  conceal,  or  harmonize  the 
incongruities  resulting  from  an  effort  to  recover  damages  in  a  civil 
action  for  tort,  beyond  and  distinct  from  compensation  to  the  fullest 
extent  for  all  the  injury  which  a  plaintiff  has  sustained. 

Every  principle  and  rule  of  pleading  is  violated,  to  begin  with» 
In  the  first  place,  the  plaintiff  is  awarded  what  he  does  not  ask  for 
in  his  writ.  In  the  next  place,  the  defendant  is  forbidden  to  aver, 
by  any  pleadings,  that  he  has  once  paid,  or  been  absolved  from  the 
payment,  to  the  State,  of  that  which  the  plaintiff  has  received 
without  asking  for  it.  In  the  third  place,  the  defendant  is  not  only 
placed  in  jeopardy  of  a  double  punishment  for  the  same  offense, 
but  is  punished  criminally  in  a  civil  suit,  upon  a  declaration  neither 
sworn  to  nor  presented  by  the  grand  jury. 

Then,  again,  as  we  have  seen,  the  elementary  rules  of  evidence 
are  disregarded  or  completely  demolished.  The  defendant  may  be 
compelled,  in  the  civil  suit,  to  testify  against  himself,  in  a 
case  in  which,  upon  his  own  testimony,  he  may  be  punished  as  a 
criminal. 

He  may  have  depositions  read  against  him,  and  thus  be  deprived 
of  his  constitutional  right  to  meet  the  witnesses  face  to  face. 

He  may  be  convicted  of,  and  punished  for,  a  criminal  offense 
upon  the  mere  balance  of  evidence,  although  the  jury  may  enter* 
tain  a  rea^nable  doubt  of  his  guilt. 

Again,  the  constitutional  right  of  exemption  from  punishment, 
after  a  pardon  by  the  executive,  is  violated  by  the  imposition  of 
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punitive  damages.  The  pardoning  power  being  a  constitntional 
power  (N.  H.  Const ,  art  UI),  the  exemption  of  the  pardoned 
criminal  is  a  constitutional  exemption.  But^  by  the  imposition  of 
a  fine  in  a  civil  action,  the  executive  pardon  and  remission  of  tLd 
fine  is  ignored. 

Suppose  this  defendant  shall  hereafter  be  indicted  for  the 
offense  which  is  the  subject  of  this  suit ;  of  what  avail  will  it  be 
that  he  shall  plead  a  judgment,  rendered  on  this  verdict,  for  exem- 
plary  damages  ? 

Suppose,  in  this  case,  as  to  the  plaintiff 's  claim  for  damages,  he 
had  pleaded,  as  to  any  damages  beyond  compensation  for  the  injury 
to  the  plaintiffs,  a  former  acquittal  or  conviction  on  an  indictment, 
and  sentence  performed  by  imprisonment,  or  a  pardon  for  the 
offense,  and  not  guilty  as  to  the  residue,  as,  under  the  authority  of 
11  Pick.  134,  he  might ;  in  such  a  case  conld  this  verdict  stand  ? 

Suppose,  in  this  case,  there  shall  be  judgment  rendered  on  the 
verdict  for  the  full  amount,  and  being  in  jail  on  execution,  the 
defendant  shall  pay  the  amount  of  the  special  sum  awarded  by  the 
jury  for  actual  damages,  and  all  the  costs,  and  shall  then  receive  a 
pardon  from  the  governor  and  council,  and  bring  habeas  corpus  ; 
what  then  ? 

These  questions  are  very  easily  propounded  ;  but  how  to  deal 
with  them  when  they  become  actual  and  not  abstract  propositions, 
is  a  matter,  I  apprehend,  of  some  difficulty. 

But  another  question,  I  fear,  is  quite  too  formidable  for  solu- 
tion, namely,  where  shall  be  the  limit  to  the  confoaion  and  absurd* 
ity  involved  in  the  attempt  to  reconcile  the  doctrine  of  vindictive 
and  punitive  damages,  in  a  civil  suit,  with  the  sense,  the  reason, 
the  logic,  the  symmetry  of  the  science  of  jurisprudence  ?  and  what 
(x^wer  can  avail  to  stay  the  utter  demolition  of  the  constitutional 
safeguards  placed  around  the  people  to  protect  them  from  the 
arbitrary  despotism  which  would  impose  upon  them  cruel,  unjust, 
nnd  oppressively  accumulated  punishments  F 

A  few  and  only  a  few  of  the  difficulties  and  practical  abeurditiesi 
to  which  allusion  has  been  made  as  resulting,  or  liable  to  result  from 
the  enforcement  of  this  doctrine  for  which  the  plaintiffs  convendf 
are  indicated  by  Pebley,  G.  J.,  in  the  case  somewhat  analogous  tc 
the  present,  of  Morrison  v.  Bedell,  22  N.  H.  234,  in  #vhich  the 
piaintifT  undertook,  in  an  action  of  trespass,  to  recover  the  statu- 
tory penalty  for  cutting  trees.    Said  Perlky,  C.  J. :  "  Tlic  form  of 
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action  is  snited  to  the  nature  of  the  claim.  *  *  Debt  is  the 
proper  remedy  to  recover  a  forfeiture,  though  the  wrongful  act  be 
forcible  in  its  character  and  a  trespass  at  common  law.  *  *  It 
might,  doubtless,  sometimes  suit  the  views  of  a  plaintiff  to  sue,  and 
in  the  same  action  include  a  claim  for  these  forfeitures.  In  that 
way,  he  might,  perhaps,  try  his  chance  for  a  large  amount  in  the 
shape  of  statutory  penalty,  without  increasing  his  risk  in  the  proee> 
cution  of  his  demand  for  the  actual  damages  he  had  sustained. 
But  the  inconvenience  and  embarrassment  of  the  defendant  would 
be  at  least  in  equal  proportion.  He  would  be  compelled  to  defend 
himself  in  the  same  suit  against  two  separate  charges  for  the  same 
act,  and  these  charges  different  in  their  natures,  and  followed  by 
far  different  consequences;  and,  besides,  the  statute  provides  in  the 
demand  for  the  forfeiture  a  special  mode  of  trial  by  proof  not  ad- 
missible in  the  other  charge.  The  two  claims  are  founded  on  the 
same  wrongful  act.  How  can  they  be  conveniently  or  fairly  tried 
together,  when  the  evidence,  which  the  statute  has  made  com- 
petent to  charge  the  defendant  with  the  forfeiture,  is  incompetent 
and  illegal  on  general  principles  to  prove  the  same  act  in  the  other 
cause  of  action.  *  *  Some  of  the  inconveniences  that  would 
attend  the  trial  of  a  claim  for  these  penalties  in  the  same  suit, 
with  a  demand  at  common  law,  would  be,  one  demand  would  be  of 
a  civil  and  the  other  of  a  criminal  nature.  The  statute  provides 
for  a  peculiar  mode  of  trial  in  a  suit  for  the  penalty,  and  allows 
evidence  which  would  be  incompetent  in  a  trial  of  ^e  other  de- 
mand; the  limitation  of  the  two  causes  of  action  is  different, 
which,  to  be  sure,  is  not  of  itself  decisive,  but  tends  still  further 
to  complicate  the  case.  And  the  judgment  would  also  be  of  dif- 
ferent effect,"  etc. 

We  have  the  high  authority  of  Comyn's  Digest  for  the  general 
rule,  that  an  action  on  a  statute  cannot  be  joined  with  a  suit  at 
common  law.  Now,  suppose  the  legislature  should  enact  a  law, 
that  actions  on  statutes  might  be  joined  with  a  suit  at  common 
law,  and  that  a  claim  to  recover  a  statutory  penalty  might  be  joineu 
with  a  count  in  trespass,  or  recovered  in  such  an  action  without 
joining  it  or  asking  for  it,  the  inconveniences,  embarrassments,  and 
absurdities  suggested  by  Judge  Perley  would  soon  become  intol- 
erable;  and  yet,  such  a  law,  probably,  would  not  be  unconstitu* 
tioLal.  But  suppose  the  legislature  should,  by  a  general  law, 
abolish  the  doctrine  of  former  acquittal  itod  former  conviction,  and 
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enact  in  terms  that  a  mmn  may  be  twice  put  in  jeopardy  for  fbe 
eame  offense,  or  as  often  as  a  grand  jury  may  Had  a  bill,  or  a  com- 
plainant swear  to  a  conqilaint,  and  that  a  man  may  be  repeatedly 
Tezed  for  the  same  cause,  and  twice  or  thrice  punished  for  the 
same  fault;  would  such  an  aot,  the  practical  operation  of  which  is 
illustrated  by  the  proceedings  in  the  case  before  ns,  be  deemed  con* 
stitntional  ? 

Probably  not;  but  its  invalidity  would  not  result  firom  eipiess 
^constitutional  prohibition,  any  more  than  the  undoubted  invalidity 
of  » law  prescribing  that  priyate  property  may  be  taken  for  public 
use  without  compensation  to  the  owner. 

No  condition  is  imposed  upon  the  right  of  eminent  domain  by 
our  State  constitution ;  but,  nevertheless,  the  right  to  compensa- 
tion for  property  taken  under  such  authoritfy  is  secured  to  the 
oitizen  by  the  principles  of  natural  justice,  which,  it  is  said,  is 
ever  'Hhe  universal  common  law  of  mankind."  Potter's  Dwarris 
on  Statutes,  871;  Gooley's  Oonst  lim.  559;  BriiMy.  Nitw  Chester, 
S  N.  H.  585. 

The  truth  is,  this  fundamental  view  has  been  overlooked  in  a 
vast  majority  of  the  cases  in  which  the  doctrine  of  exemplary 
damages  has  been  declared;  and,  if  the  view  is  sound,  the  prece- 
dents are  not;  but  every  adjudged  case  to  which  the  constitutional 
objection  is  applicable,  and  in  which  it  has  been  overlooked  or  dis- 
regarded, involves  its  own  elements  of  self-annihilation,  and  has  no 
vital  authority. 

In  several  instances,  courts  in  England  and  America^  oppressed 
oy  a  sense  of  the  injustice  and  wrong  resulting  from  double  pun- 
ishment for  a  single  offense,  have  endeavored  to  point  out  a  means 
of  doing  substantial  or  comparative  justice,  by  seeking  to  apportion 
the  fine  and  punishment  which  the  offender  has  incurred,  between 
the  individual  personally  injured  and  the  public  ;  thus,  as  the  popu- 
lar phrase  is,  '^  blending  together  the  interests  of  society  and  the 
individual.''  It  must  be  quite  difficult  to  talk  rationally  or  logi- 
cally in  this  direction  ;  but  to  apply  the  test  of  practiad  experi- 
ment, hie  opus,  hoe  labor  eei. 

Here  is  an  example  of  this  kind  of  talk:  One  Davis  having 
assaulted  Mr.  Pendleton  in  the  court-house,  and  in  the  pnsenoe  of 
the  court,  Mr.  Pendleton  sued  Mr.  Davis  for  the  trespass,  and  re- 
covered a  verdict  for  '*  $100  <tciual  and  $1,000  exemplary  damages." 
On  motion  to  set  aside  the  verdict,  it  was  urged  that  the  circum  • 
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•tanoe  that  the  blow  was  given  in  the  presence  of  the  ooort  aliOQld 
not  have  been  kft  to  the  jxajp  because  the  defendant  was  liable  to 
be  fined  for  that  as  a  oontempt;  and  it  was  said,  if  the  jury  coold 
take  Oat  into  oonsideiation  he  would  be  punished  twice  for  the 
tsme  thing. 

Bat, ptr  curiam,  ''upon  the  same  ground  it  might  be  insisted 
that  a  jury  could  not  give  exemplary  damages  when  the  defendant 
was  liable  to  an  indiotment ;  yet  it  is  well-settled  law^  that  a  jury 
may  give  exemplary  damages  in  such  cases. 

*^  No  doubt  the  court,  in  imposing  the  fine,  would  take  into  con- 
sideration the  fact  that  exemplaiy  damages  had  been  reooyered." 
Psfkflsfofi  T.  Davis,  1  Jones,  98. 

''  No  doubt  **  this  is  all  sheer  nonsense.  No  doubt  Davis  deserves 
punishment;  and  he  is  liable  and  quite  likely  to  obtain  his  full  de- 
serts in  the  shape  of  thr$e  punishments  for  the  same  offense. 

Pendletmi  v.  Davis  is  bad  enough  as  we  have  it,  but  it  might  have 
been  worse;  and  the  next  case  of  the  same  kind  is  quite  likely  to 
be,  namely,  of  this  character:  instead  of  rendering  a  divided  ver- 
dicty  the  jury  find  for  the  plaintiff  the  round  sum  of  $1,000  dam- 
ages, which  Mr.  Davis  pays. 

But»  even  before  suit  brought  against  him,  and  on  the  instant 
occasion  of  the  assault,  the  court  fined  Davis  $50  for  contempt, 
which  he  paid.  When  the  court  imposed  that  fine,  did  they  tfJce 
into  consideration  the  fact  that  a  suit  for  an  assault,  with  a  claim 
for  exemplary,  damages,  was  impending? 

When  the  juiy  awarded  $1,000  to  the  plaintiff,  how  much  of 
that  sum  was  exemplary  and  punitive,  how  much  compensatory 
damai(e  ?  How  does  anybody  know  ?  How  is  anybody  to  find 
out? 

Did  the  jury  consider  that  the  defendant  had  paid  a  fine  of  $50  to 
the  county,  and  so  award  the  plaintiff  $50  less  on  that  account  ? 
Who  can  tell,  or  how  can  any  one  teU  ? 

•  Did  the  jury  know  that  Davis  had  been  fined  for  the  contempt  ? 
How  did  they  find  that  out  ?  Did  the  court  sXmsiprius  entertain 
the  plea  of  autrefois  eonvid  for  the  contempt,  or  was  the  fact  in 
some  way  disclosed  by  the  evidence  ? 

Now,  when  Mr.  Davis  has  satisfied  the  plaintiff's  execution,  no 
doubt  he  has  been  punished  twice,  very  fully  and  without  appoi' 
tionment. 

And,  in  the  fullness  of  time,  Mr.  Davis  is  indicted  by  the  grand 
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jury  for  this  same  offense.  Will  the  court  in  North  Carolina  pel*- 
mit  him  to  plead  Mr.  Pendleton's  judgment  in  bar  P  Frobaoiy  not, 
even  if  it  could  have  been  averred  what  proportion  of  the  groB6 
sum  had  been  awarded  for  punishment  and  how  much  for  compen- 
sation. Will  the  court  take  judicial  notice  that  there  ever  was  any 
civil  suit  against  the  def endsjit  growing  out  of  this  matter  ?  Will 
they  receive  evidence  of  the  fact  ? 

Suppose  the  maximum  penalty  for  the  offense  at  criminal  law  is 
a  fine  of  (100^  and  the  court  in  same  way  find  out  that  Mr.  Pen- 
dleton has  recovered  tl^OOOy  a  portion  of  which  is  for  punitive 
damages ;  how  are  they  to  know  whether  the  jury  awarded  tlOO,  or 
$500,  or  $6y  as  exemplary  damages?  If  they  do  not  know, 
and  cannot  find  out,  '*  no  doubt  the  courts  in  imposing  the  fine,'^ 
will  fail  of  accomplishing  any  very  useful  result  by  *^  taking  into 
consideration  the  fact  that  exemplary  damages  have  been  recov- 
ered.'' 

And  finally,  Mr.  Davis  gi'aduates  from  this  school. of  adversity  a 
sadder  and  wiser  man,  no  doubt^  but  in  the  same  condition  of  mind 
with  which  he  entered  upon  his  experience  of  ^*  unmerciful  disas- 
ter "  —  still  harboring  contempt  of  court 

When  it  is  asserted,  as  it  has  been,  that  **  the  true  principle  is 
that  judgments  in  both  the  civil  and  criminal  courts  should  operate 
as  mutual  checks  upon  each  other,  thereby  increasing  or  diminish- 
ing the  punishment  in  either  suit,''  it  is  said  much  too  hastily ; 
and  if  only  a  little  more  reflection  and  consideration  had  been  given 
the  matter,  it  would  not  have  been  said  at  alL  See  Am.  Law  Bev. 
for  Jan.,  1873,  pp.  366-368.  Such  a  theory  is  altogether  too  fanci- 
ful, visionary  and  impracticable. 

The  very  recent  case  of  WeUs  v.  Abrahmns,  L.  B.,  7  Q-  B.  654,  is  an 
admirable  illustration  of  this.  It  was  an  action  of  trover  and  tres- 
pass for  a  brooch.  Verdict  for  the  plaintiff.  A  rule  for  a  new  trial 
having  been  obtained  on  the  ground  that  it  appeared  from  the  evi- 
dence that  the  brooch  was  taken  by  the  defendant,  in  such  circum- 
stances as  to  prove  a  charge  of  felony,  and  that  the  judge  ought, 
therefore,  to  have  nonsuited  the  plaintiff,  it  was  held  tiiat  the  judge 
was  bound  to  try  the  issues  upon  the  reoord,  and  that  he  was  right 
in  not  having  nonsuited  the  plaintiff. 

But,  pending  the  contention,  the  defendant  produced  an  affi- 
davit, showing  that  since  the  verdict  the  plaintiff  had  institute<l 
criminal  proceedings  against  the  defendant  for  the  larceny  of  the 


MABOH  TERM,  1873. 


Faj  T.  Parker. 


brooch ;  and  thia  fact  created  great  embarrassment,  as  will  be  seen 
from  the  elaborate  arguments  and  several  opinions  of  the  coort^  as 
reported. 

It  seemed  to  be  conceded  that  the  plaintiff  augU  not  to  have 
maintained  his  dyil  action,  if  he  was  contemplating  farther  pro- 
ceedings under  the  criminal  law — bat  he  had  done  it ;  the  defend* 
ant  had  not  moved  for  a  nonsuit,  the  plaintiff  had  gotten  his  ver- 
dict, and  now  the  defendant  proposed  to  show  that,  because  he  was 
a  thief,  and  liable  to  be  punished  as  such,  therefore  the  plaintiff 
ought  not  to  have  had  such  a  judgment  against  him. 

Lush,  J.,  said  that  in  LutUreU  v.  Regnett,  1  Mod.  282,  it  had 
been  eipressly  decided  that  a  defendant  could  not,  by  way  of  plea, 
set  up  his  own  turpitudis,  and  say  that  he  had  been  guflty  of  a  felony 
m  answer  to  an  action  for  trespass. 

And  the  Lord  Chief  Justice  was  well-nigh  overwhelmed  with  the 
novelty  and  difficulty  of  the  situation,  saying :  ''No  doubt  it  has 
been  long  established  as  the  law  of  England,  that,  where  an  injury 
amounts  to  an  infringement  of  the  civil  rights  of  an  individual,  and 
at  the  same  time  to  a  felonious  wrong,  the  civil  remedy,  that  is,  the 
right  of  redress  by  action,  is  suspended  until  the  party  inflicting 
the  injury  has  been  prosecuted.  But,  although  that  is  the  rule,  ii 
becomes  a  differetU  question  when  we  have  to  consider  how  it  is  to  be 
enforced, 

''  It  may  be  that  the  person  against  whom  a  prosecution  for 
felony  is  pending  may  have  a  right  in  an  action  to  show  by  plea 
that  he  is  in  the  position  of  a  felon,  and  so  he  may  be  able  to  stop 
the  action  brought  by  the  person  injured  by  his  felonious  act, 
although  I  think  this  is  open  to  doubt,  because  the  effect  would  be  to 
allow  a  party  to  set  up  his  own  criminality.  But  it  may  very  well  be 
that,  if  an  action  were  brought  against  a  person  who  was  either  in 
the  course  of  being  prosecuted  for  felony,  or  was  liable  to  be  prose- 
cuted for  felony,  the  summary  jurisdiction  of  this  court  might  be 
invoked  to  stay  the  proceedings,  which  would  involve  an  undue  use, 
probably  an  abus^  of  the  process  of  this  court,  in  which  case  the 
court  is  always  willing  to  interfere  to  prevent  such  abuse.  It  may 
be  —  I  do  not  say  it  is  so  —  that,  if  a  person,  neglecting  his  duty 
to  prosecute  for  an  offense  committed  against  him,  were  to  bring 
an  action  instead  of  prosecuting,  the  court  might  be  called  upon  to 
intervene,  and  to  prevent  the  plaintiff  obtaining  by  judgment  and 
execution  the  fruits  of  the  action  thus  improperly  brought ;  but  i^ 
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18  unnecessary  now  to  oonaider  in  what  way  this  role  of  law  might 
be  enforced.'' 

BuLCKBUBK^  Lush  and  QuAur^  JJ.,  sererally  enooontered  and 
grappled  with  the  difflcnlty,  but  after  long  straggle  and  contenticn, 
the  oonclasion  of  their  discussion  colminated  in  sach  despairing 
declarations  as  :  '^  I  am  not  prepared  to  say  so  and  so  ; "  '^  I  cannot 
find  any  case  to  this  effect  ;**  '^ I  do  not  see  how  a  plaintiff  can  be 
prevented  from  trying  his  action  ; ''  '^  I  know  of  no  instance  in 
which  the  court  has  interfered,  bat  I  apprehend  it  might  do  so ;  ** 
^*  I  do  not  very  clearly  see  "  tiiis  or  that ;  '^  I  am  at  a  loss  to  find 
any  case ''  similar ;  ^'  I  do  not  see  how  the  judge  at  nisiprius  could 
stay  proceedings/'  etc.,  etc.,  etc. 

And  so,  at  last  accounts,  the  court  of  Queen's  Bench  was  still 
flitting  hopelessly  involyed  in  the  meshes  of  what  Mr.  Justice  QuAur 
declai'edto  be  ^'utterly  inconsistent  positions.'' 

Now,  why  all  this  unnecessary  trouble,  confusion,  and  perplezi^ 
when  the  course  of  procedure  should  be  plain,  straight,  and  unin- 
terrupted ?  The  true  rule,  simple  and  just,  is  to  keep  the  civil  and 
the  criminal  process  and  practice  distinct  and  separate.  Let  the 
criminal  law  deal  with  the  criminal,  and  administer  punishment 
for  the  legitimate  purpose  and  end  of  punishment,  namely,  the 
reformation  of  the  offender  and  the  safety  of  the  people.  Let  the 
individual  whose  rights  are  infringed,  and  who  has  suffered  injury, 
go  to  the  civil  courts  and  there  obtain  full  and  ample  reparation 
and  compensation ;  but  let  him  not  thus  obtain  the '^ fruits"  to 
which  he  is  not  entitled,  and  which  belong  to  others. 

Why  longer  tolerate  a  false  doctrine,  which,  in  its  practical  exem- 
plification, deprives  a  defendant  of  his  constitutional  right  of 
indictment  or  complaint  on  oath  before  being  called  into  court  P 
deprives  him  of  the  right  to  meet  the  witnesses  against  him  &oe  to 
face  P  deprives  him  of  the  right  of  not  being  compelled  to  testify 
against  himself  P  deprives  him  of  the  right  of  being  aoqaitted, 
unless  the  proof  of  his  offense  is  established  beyond  all  reason- 
able doubt  P  deprives  him  of  the  right  of  not  being  punished  twice 
for  the  same  offense  P 

Punitiye  damages  destroy  every  oonstitatioual  safegnaid  irJthi. 
their  reach.  And  what  is  to  be  gained  by  this  annihilation  and 
obliteration  of  fundamental  law  ?  The  sole  object,  m  its  practical 
results,  seems  to  be,  to  give  a  plaintiff  something  which  he  does 
not  claim  in  his  declaration.    If  justice  to  the  plaintiff  required 


MABOH  TEBM,  1S73.  339 


Aldridi  T.  Wili^t. 


the  destraction  of  the  constitation,  there  wonld  be  eome  pretext 
for  wishing  the  oonstitatioii  were  destroyed.  Bat  whj  demolish 
the  plainest  guarantees  of  that  instrument,  and  explode  the  very 
foundation  upon  whioh  the  constitutional  guarantees  are  based,  for 
no  other  purpose  than  to  perpetuate  false  theories  and  develop 
unwholesome  fruits  P 

Undoubtedly  this  pernicious  doctrine  '^  has  become  so  fixed  in 
the  law/'  to  repeat  the  language  of  Mr.  Justice  Campbell  of 
Michigaa,  "  that  it  may  be  diffieuU  to  get  rid  of  it.''  But  it  is  the 
businessof  oeurtsto  deal  with  difficulties  ;  and  this  heresy  should 
be  taken  in  hand  without  favor,  firmly  and  fearlessly. 

It  was  once  said,  ''if  thy  right  eye  ofbnd  thee,  pluck  it  out; 
^  *  and  if  thy  rig^t  hand  offend  thee,  cut  it  off."  Wherefore, 
not  reluctantly  should  we  apply  the  knife  to  the  deformity,  con* 
ceming  which  every  true  member  of  the  sound  and  healthy  body 
of  the  law  may  well  exclaim,  ''I  have  no  need  of  thee." 

Asto  so  much  of  the  verdict  as  relates  to  the  exemplary  or  vin- 
damages^  it  must  be  set  aside,  and  there  must  be 

JmigmmU  an  th$  verdict  for  no  mom  fkan  lUOi 


AliDBIOH  y.  Wbi«B!L 

JHfinoo  0f  ffoporfif^righi  to  hSU  mUmaio.   Dmmw§$  frnomU, 

A  statute  provided  that  no  penon  should,  in  anj  wsj,  destroy  nnj  mink  be- 
tween certain  dates,  under  a  penalty  preeoribed.  The  eonstltation  declared 
that  ^  all  men  hare  certain  natural,  essential  and  Inherent  rights/'  among 
which  was  included  the  right  of  ^  protecting  property."  In  an  action  to 
recorer  such  penalty,  it  was  prored  that  defendant  shot  the  minks  upon  his 
own  land  while  they  were  chasing  his  geese.  EM,  a  good  Justification 
without  showing  that  the  geese  were  in  imminent  danger  and  eoald  not 
otherwise  have  been  protected. 

The  law  relating  to  the  defense  of  person  and  proper^  ccmaJderad. 

Oues  relating  to  the  killing  of  animals  trespassing  or  daauge  fsasaat  3ol^ 
leeted. 
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AOnON  of  debt  to  tecoret  fho  penalties  prescribed  by  statats 
for  killing  minks.  The  provisions  of  the  statate  are  given  in 
the  opinion. 

The  only  evidenoe  was  that  of  one  Blood  whose  premises  were 
separated  from  defendant's  by  a  brook  running  into  a  small  pond 
owned  by  them  in  conunon.  He  testified  as  follows:  '^  I  stood  in  my 
door-yard;  heard  the  geese  [in  the  aforesaid  pond]  cackling;  I  saw 
the  fonr  minks  swimming  toward  the  geese;  some  of  the  geese  had 
then  got  on  to  the  shore  of  the  pond,  and  some  of  them  were  in  the 
water;  the  minks  were  from  one  to  three  rods  distant  from  the 
geese.  As  soon  as  the  minks  saw  me  they  stopped  parsning  the 
geese  and  ran  out  upon  a  little  island,  and  there  stopped.  At  the 
same  time  that  I  came  out  the  defendant  also  came  out  with  his 
gun.  He  fired  at  the  minks  on  the  island,  killing  them  all  at  one 
shot;  the  minks  were  all  on  the  island  when  he  fired;  the  defend- 
ant carried  the  minks  off  to  his  house;  the  geese  were  six  old  ones 
and  eight  young  ones;  geese  had  run  in  the  pond  two  or  three  sum- 
mers; never  knew  of  any  mink  chasing  any  geese  there  before  or 
since;  don't  know  whether  minks  are  accustomed  to  kill  geese  or 
not" 

A  verdict  was  taken  by  consent  for  plaintifl,  subject  to  defend* 
ant's  exception  to  a  pro  forma  ruling  that  the  defendant  would  not 
be  justified  in  killing  the  minks  if  the  geese  were  not  in  imminent 
danger,  and  could  have  been  protected  either  by  driving  away  the 
geese,  or  frightening  or  driving  off  the  minks. 


Bag,  Drew  S  Hojfwood,  for  defendant. 
O.  A.  Bingham  and  Aldrieh,  for  plaintiff. 


Dos,  J.*  **  All  men  have  certain  natural,  essential  and  inherent 
rights,  among  which  are  the  enjoying  and  defending  life  and  lib- 
erty, acquiring,  possessing  and  protecting  property,"  Bill  of  BightSy 
art  2.  In  this  declaration  of  the  right  of  defending  life  and  liberty, 
and  protecting  property,  the  Bill  of  Bights,  more  properly  called 
the  Declaration  of  Bights,  professes  to  set  forth  a  mere  reccgnition 
of  a  natural  right  The  right  thus  recognized  is  maintajncd  by 
the  elementary  principles  of  the  common  law,  which  are,  in  gen- 
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era],  adopted  by  the  ninetieth  article  of  the  constitution,  subject  to 
legislatiye  alteration  and  repeal;  as  a  fondamental  and  essential 
right,  the  defense  of  life,  liberty  and  property  is  here  put,  by  a 
special  guaranty,  above  the  altering  and  repealing  power  of  the 
legislature. 

llie  statute  on  which  this  suit  is  brought  provides  that '^  No 
person  shall  in  any  way  destroy,  between  the  first  day  of  May  and 
the  fifteenth  day  of  October  of  eaoh  year,  any  mink,  beaver,  sable, 
otter,  fisher  or  muskrat,  under  a  penalty  of  tlO  for  eaoh  animal  so 
destroyed. '*  Gen.  Stat.,  oh.  251,  §  2.  The  plaintiiFs  construc- 
tion of  this  statute,  presented  in  theproformm  ruling,  admits  the 
defendant's  right  of  defending  his  geese,  notwithstanding  there  ii 
no  clause  in  the  statute  expressly  excepting  and  saving  the  right» 
As  the  legislature  could  not  abolish  the  right,  they  are  not  pre- 
sumed to  have  attempted  an  impossibility,  or  to  have  intended  to 
pass  a  void  act;  and  the  statute  is  held  valid  by  giving  it  a  con- 
struction compatible  with  the  constitution,  making  it  applicable 
only  to  those  cases  to  which  it  can  be  constitutionally  applied. 
Between  May  1  and  October  15,  the  defendant  could  not  lawfully 
Idll  these  minks  for  their  fur,  or  in  sport  or  wantonness,  or  for  any 
past  pursuit  or  disturbance  of  his  property,  however  vexatious,  or 
for  any  other  mischief  committed,  however  serious;  but  he  could 
lawfully  protect  his  property  against  them  between  May  1  and 
October  15,  as  well  as  at  any  other  time.  If  they  had  consumed 
his  entire  stock  of  poultry,  he  could  not  have  justified  his  shot  for 
obtaining  their  skins  as  the  only  available  redress  for  their  depre- 
dations; but,  while  one  of  his  birds  remained,  he  could  lawfully 
defend  it  He  could  have  no  indemnity  for  the  past,  but  he  was 
entitled  to  security  for  the  future.  Much  as  the  statute  had 
abridged  his  rights  of  hunting  and  reprisal,  it  had  put  him  under  no 
obligation  to  sufFer  the  minks  to  eat,  injure  or  annoy  his  domestic 
fowls.  His  natural,  common-law  and  constitutional  right  of  de- 
fense existed  in  full  force  and  vigor,  not  repealed,  nor  in  the  slight* 
est  degree  impaired  or  modified  by  the  statute.  He  could  exercise 
that  right  as  fully  and  freely  as  if  the  statute  had  not  been  enacted. 
What  was  that  right?    This  is  the  only  question  in  the  case. 

Higher  and  earlier  in  its  origin  than  the  constitution  or  the  com- 
mon law,  not  superseded  by  those  temporal  and  finite  systems,  but 
sustained  and  enforced  by  their  declaration  and  sanction  of  th<f 
highest, }  rimary,  eternal  and  infinite  law  of  nature  (8  Bl.  Gonu 
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4;  1  Hale'B  P.  0.  [Am.  ecL  of  1847]  479,  note  1),  the  right  ct 
detenfle  oannot  be  prescribed  within  the  limitB  of  a  narrow  tedh- 
nical  rale.  It  is  an  original  and  comprehendTe  prerogatiTe,  neo- 
enarily  aeoertained  and  defined  by  natural  reason.  It  is  not 
established  by  any  fallible  authority,  nor  measured  by  any  pie- 
oedent,  nor  restricted  by  any  arbitrary  dogma.  Long  upheld  by 
the  common  law,  it  has,  under  the  administration  of  that  law, 
theoretically  been  what  it  was  before;  and  now,  reinforced  by  a 
constitutional  guaranty,  it  is  what  it  has  always  been.  The 
authorities  of  the  common  law  show  what  it  has  been  held  to  be 
by  men  whose  opinions  are  entitled  to  great  consideration.  If  any 
discrepancy  should  be  found  in  the  definitions  of  it^  giren  by  com- 
mon-law  precedent  and  by  natural  reason,  the  latter  must  preyail, 
because  the  right  is  explicitly  asserted  in  the  bill  of  rights  as  a  nat- 
ural rights  and  not  as  one  defined  byconunon-law  authorities.  But 
between  the  natural  right  and  its  common-law  definition  rightly 
understood  there  is  no  yariance  that  concerns  the  present  inquiry. 
In  the  general  terms  of  its  common-law  definition,  the  right  of 
defense  is  the  right  to  do  whatever  apparently  is  reasonably  neces- 
sary to  be  done  in  defense.  And  the  yerdict  in  this  case,  taken  by 
consent  upon  the  doctrine  asserted  by  the  plaintifE,  subject  to  ex- 
ception, must  be  set  aside,  because  that  doctrine  confiicts,  in  three 
particulars*  with  the  right  of  defense. 

I.  The  first  error  is  limiting  the  right  of  defense  by  the  bounds 
of  real  instead  of  apparent  danger. 

If  A  aims  a  pistol  at  B  with  threats  which  induce  B  to  reasonably 
apprehend  that  the  pistol  is  loaded,  and  that  A  intends  to  shoot 
him,  B  may  disarm  A  at  once,  although  it  turns  out  that  the  pistol 
is  not  loaded,  and  that  A  intends  only  a  harmless  jest  A  is  es- 
topped to  deny  that  the  fact  is  what  his  conduct  induces  B  reascm- 
ably  to  believe  and  reasonably  to  act  upon.  B  is  not  obligeil  to 
wait  for  the  question  of  actusd  danger  to  be  solved  by  an  experiment 
which  seems  likely  to  destroy  his  right  of  defense.  And  if,  in  the 
use  of  reasonably  necessary  means  to  avoid  the  apparent  danger, 
he  kills  A,  one  ground  on  which  his  innocence  may  rest  is,  the 
reason  of  the  doctrine  of  estoppel  By  putting  him  in  apparent 
peril,  A  invites  him  to  defend  himself;  and  A  cannot  put  him  in 
actual  peril  of  capital  punishment  by  inducing  him  to  accept  the 
invitation. 

In  this  case  the  question  is,  not  of  the  real  danger  merely,  but 
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also  of  the  danger,  on  reasonable  grounds,  really  belieyed  by  the 
defendant  to  exist.  He  might  have  entertained,  and  had  good 
cause  to  entertain,  erroneous  ideas  of  the  character  of  the  minks. 
Their  pursoit  of  the  geese,  some  of  whom  were  young,  was  a  seem* 
ing  threat,  and  an  oyert  act  calculated  to  excite  a  suspicion  of  hoe- 
tile  designs,  and  ability  to  execute  them.  The  evidence  against 
them  tended  to  show  what^  in  a  human  creature,  would  be  the 
ordinary  symptoms  of  a  felonious  spirit,  regardless  of  social  duty 
and  fatally  bent  on  mischief.  And  if  they  never  did  and  never 
could  kill  a  goose  of  any  age,  their  reputation  might  be  bad;  and 
their  reputed  character  was  one  of  the  circumstances  of  apparent 
danger  or  apparent  safety.  A  person  attacked  has  no  right  to  kill 
his  assailant  for  the  purpose  of  punishing  a  bad  or  desperate  man, 
or  of  ridding  the  world  of  a  ruffian  (4  Bl.  Oom.  178,  184);  but  the 
oharacter  of  the  assailant  for  ferocity,  or  peaceableness,  known  to 
the  party  attacked,  is  circumstantial  evidence  of  apparent  peril  or 
apparent  security,  upon  which  he  may  be  authorized  to  act.  An 
attack  upon  a  dangerous  man  may  be  unjustifiable;  but  the  dan- 
gerous character  of  an  assailant  is  a  legitimate  reason  for  appre- 
hending danger,  and  employing  speedy,  energetic  and  sure  means 
of  defense.  Harriwn  v.  HarriMn^  43  Vt  417',  Wharton's  Or.  L.,  gg 
641,  1026, 1027.  See  Bohannon  v.  CommonvteaUh,  8  Am.  Rep.  474. 
Q  he  numerous  authorities,  in  other  jurisdictions,  holding  a  different 
doctrine  are  not  consistent  with  the  natural  right  of  defense 
declared  in  our  bill  of  rights. 

The  reputation  of  the  minks,  their  pursuit  of  the  geese,  and  the 
alarm  and  retreat  of  the  latter,  may  have  shown  apparent  danger, 
when  the  real  character  of  the  pursuers  may  have  created  no  actual 
danger.  Mr.  Blood,  a  near  neighbor  of  the  defendant,  did  not 
know  whether  minks  are  accustomed  to  kill  geese  or  not.  The 
defendant  may  have  been  equally  uninstructed.  And  it  was  not 
his  duty  to  postpone  the  defense  of  his  property  until,  neglecting 
his  usual  occupations  and  incurring  expense,  he  could  examine 
zoological  authorities,  consult  experts,  or  take  the  opinion  of  tiie 
county,  on  the  question  whether  his  **  half -grown  "  geese  were 
actually  endangered,  in  life  or  limb,  by  the  incursion  of  **  one  old 
jnink  and  three  young  ones,"  '*  all  about  the  same  size."  The  con« 
elusion  of  the  investigation  might  be  too  late.  And  if  the  question 
were  found  to  be  a  debatable  and  doubtful  one,  it  would  not  be  his 
duty  to  settle  it  by  a  trial  at  his  own  risk.     The  plaintiff's  doctrine 
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destroys  the  right  of  defense  whioh  exists  in  a  ease  of  merely  appar- 
ent duiger. 

IL  The  plaintiff's  chum  that  the  defendant  is  liable  if  the  geesa 
were  not  in  imminent  danger,  taken  in  the  sense  for  whioh  the 
phuntifl  contends,  and  the  sense  in  .which  both  parties,  at  the  trial, 
probably  understood  it,  cannot  be  sustained. 

The  term  *^  imminent ''  does  not  describe  the  proximity  of  the 
danger  by  any  rale  of  mechanical  measurement;  and,  in  its  broad 
and  popular  signification,  admitting  a  laige  degree  of  latitude  and 
adaptation  to  circumstances,  it  may  be  properly  used  in  this  case. 
But  it  has  been  so  much  used  in  oases  of  defense  against  a  human 
aggressor,  and,  in  that  class  of  cases,  has,  for  peculiar  reasons, 
acquired  a  legal  meaning  so  special,  restricted  and  technical,  that, 
if  used  in  a  case  like  the  present,  it  should  be  accompanied  by  some 
explanation  of  the  general  comparative  and  relatire  sense  in  which 
it  is  used. 

The  reserved  case  states  that  Mr.  Blood,  in  common  with  the 
defendant,  owned  the  pond.  Taking  that  to  be  the  condition  of 
the  titie,  the  defendant's  rights,  so  far  as  they  are  involyed  in  this 
case,  were  the  same  as  if  he  alone  had  owned  the  pcmd  including 
the  island.  But  supposing,  what  the  case  undoubtedly  means,  that 
the  boundary  line,  between  the  lands  of  Mr.  Blood  and  the  defend- 
ant, ran  through  the  pond,  as  well  as  through  the  middle  of  tie 
brook  that  flowed  into  the  pond,  the  minks  and  the  geese  may  have 
been  on  premises  of  which  the  defendant  was  sole  and  absolute 
proprietor.  But  it  is  immaterial  how  that  is,  because  the  defendant 
was  evidently  in  the  actual  and  legal  use  and  occupation  of  his  own 
part  of  the  pond  in  his  own  right,  and  of  the  rest  of  it  by  the  license 
of  Mr.  Blood.  It  is  not  claimed  that  the  defendant,  as  a  trespasser, 
killed  the  minks  on  Mr.  Blood's  land  without  his  consent  This  is  not 
trespass  quare  clauaum  brought  by  Mr.  Blood  against  the  defendant. 
For  the  legal  purposes  of  this  case,  as  between  the  defendant  and 
the  minks,  the  pond  and  island  were  the  pond  and  island  of  the 
defendant;  his  geese  were  rightfully  there,  and  the  minks  were 
there  without  right.  And  there  was  something  to  be  done;  for 
there  was  no  duty  of  living  with  or  yielding  to  intruders  who  mani- 
fested a  propensity  to  eat  their  co-tenants. 

Defensive  force,  in  its  kind,  degree,  and  promptness,  is  measured 
by  the  consequence  of  using  it,  and  the  consequence  of  not  using  it 
*t  should  be  proportioned  to  the  apparent  danger,  viewed  in  tiie 
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light  of  those  oonaeqaenoeB  oontrasted  with  each  other.  When 
force,  purely  defensire  at  first,  increaseB  and  becomes  more  than  is 
reasonably  necessary  for  defense,  the  excess  is  aggressive  and  not 
defengiye.  When  resistance  starts  beyond  the  reasonable  necessity 
of  the  case,  it  may  be  deyisable  into  two  parts;  so  &r  as  it  is 
not  reasonably  necessary,  it  is  resistance;  so  ftur  as  it  is  rea- 
•onably  necessary,  it  is  aggression.  But  this  is  to  be  understood 
in  the  liberal  sense  of  the  law.  When  it  is  reasonably  necessary  for 
A  to  shoot  B,  who  is  about  to  shoot  him,  A's  shot  ia,  in  form, 
aggresaiye;  but  in  substance  and  contemplation  of  law,  it  is  defens- 
ive. In  the  present  case,  the  defendant's  act  was  defensive,  if 
apparently  it  was  reasonably  neoessary  in  quality,  quantity,  and 
time  for  the  protection  of  his  geese;  and  it  was  not  defensive,  if 
apparently  and  really  it  was  not  reasonably  necessary. 

To  justify  the  defensive  destruction  of  human  life,  the  danger 
must  be,  not  problematical  and  remote,  but  evident  and  immediate. 
If  a  man,  after  pursuing  the  defendant,  as  the  minks  pursued  his 
geese,  had  retreated  to  the  island,  with  no  means  of  doing  harm 
while  he  remained  there,  and  there  had  been  no  reasonable  ground 
to  believe  he  would  make  an  immediate  attack,  the  time  would  not 
have  been  a  reasonably  necessary  one  for  shooting  him.  The 
defendant  would  not  have  been  in  imminent  danger  in  a  techni« 
cal  sense  of  the  authorities,  which  hold  that  a  man's  life  is 
never  in  imminent  danger  of  a  human  assault,  so  long  as  he  can 
safely  run  away.  But  imminent  danger  is  relative^  and  not 
absolute,  and  is  measured  more  by  the  nature  of  consequences 
than  by  the  lapse  of  time.  It  is  not  a  condition  of  things 
in  which  the  party,  whose  person  or  property  is  imperiled,  is 
allowed  to  anticipate,  and  prevent  the  impending  mischief  by 
making  a  deadly  defense  only  a  precise  and  invariable  number  of 
seconds,  minutes,  hours,  or  days,  before  the  mischief  would  hap- 
pen without  such  defense.  The  law  does  not  fix  the  distance  of 
time  between  the  justifiable  defense  and  the  mischief,  for  all  cases^ 
by  the  clock  or  the  calendar.  The  chronological  part  of  the  doc* 
trine  of  defense,  like  the  rest  of  it,  is  a  matter  of  reasonableness; 
and  reasonableness  depends  upon  circumstances. 

In  defense,  it  may  be  reasonable  that  a  man  should  strike  quicker 
for  human  life  than  for  property;  that  he  should  strike  quicker  at 
an  habitual  fighter,  professional  robber,  or  notorious  assassin,  from 
whom  there  would  be  reason  to  expect  sudden  or  extreme  violence, 
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than  at  a  man  previously  inoffensiye,  from  whom  there  would  be 
little  reason  to  apprehend  a  serious  attack;  that  he  should  strike 
quicker  at  a  strong  man  than  at  a  weak  one;  that  he  should  shoot 
a  dog  quicker  than  he  should  shoot  a  man;  and  that  he  should 
shDot  mischieyous  wild  animals,  which  are  the  absolute  property  of 
nobody,  quicker  than  he  should  shoot  a  valuable  domestic  animal, 
the  property  of  his  neighbor.  The  consequences  of  shooting,  com- 
pared with  the  consequences  of  not  shooting,  are  material  to  be 
considered  on  the  question  when  he  should  shoot,  as  well  as  on  the 
question  whether  shooting  is  a  defense  of  a  reasonably  necessary 
kind. 

Imminence  of  danger,  in  this  broad  and  relative  sense,  creating 
a  reasonable  necessity,  was  the  test  of  the  defendant's  right  But 
this  test,  by  its  frequent  application  to  the  defensive  right  of  de- 
stroying human  life,  is  so  liable  to  be  misunderstood,  when  applied 
to  the  defensive  right  of  destroying  mischievous  wild  animals,  that 
some  explanation  of  it  is  necessary  in  a  trial  of  this  case.  It  is 
probable  that  the  parties  understood  that,  by  the  doctrine  of  immi- 
nent danger,  the  defendant  was  liable  unless  the  geese  would,  in  a 
few  moments,  have  been  killed  by  the  minks  but  for  the  defend- 
ant's shot  The  doctrine^  asserted  in  that  form,  would  be  erroneous. 
It  was  for  the  jury  to  say,  considering  the  defendant's  valuable 
property  in  the  geese,  the  absence  of  absolute  property  in  the 
minks,  their  character,  whether  harmless  or  dangerous,  the  prob- 
ability of  their  renewing  their  pursuit  if  he  had  gone  about  his 
usual  business  and  left  the  geese  to  their  fate,  the  sufficiency  and 
practicability  of  other  kinds  of  defense,  considering  all  the  material 
elements  of  the  question,  — it  was  for  the  jury  to  say  whether  the 
danger  was  so  imminent  as  to  make  the  defendant's  diot  reasonably 
necessary  in  point  of  time.  If,  but  for  the  shot,  some  of  the 
geese,  continuing  to  resort  as  usual  to  the  pond,  apparently  would 
have  been  killed  by  these  minks  within  a  period  quite  indefinite, 
and  if  other  precautionary  measures  of  a  reasonable  kind,  aa 
measured  by  consequenoes,  would  have  been  inefCectual,  the  danger 
was  imminent  enough  to  justify  the  destruction  of  the  minks  for 
the  protection  of  property. 

The  right  of  defense  is  the  right  to  do  whatever  apparently  is 
reasonably  neceesaiy  to  be  done  in  defense  under  the  oiroumstances 
of  the  case.  The  English  practice,  of  the  judge  advising  the  jur; 
on  the  facts  and  weight  of  the  evidence  {Staie  v.  Pike,  49  N.  EL 
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418,  417,  486;  S.  0.,  6  Am.  Sep.  588;  Siaie  ▼.  Bbe^e,  50  K  H.  5S0; 
OremwoiHrs  ea$$,  died  in  Whii$  y.  Wihon,  18  Yes.  89;  1  Hale's  P. 
0.  570;  Bradford  y.  3.  O.  B.  Oo.,  7  Bioh.  201;  MaUhmos  y.  Beach, 
5  Sandf.  356,  266),  and  drawing,  from  dronmstanoes  stated  in 
special  yerdiots,  oondnsions  which  haye  often  been  matters  of  fact 
(1  Hale's  P.  a  478;  CaoVe  ease,  Oro.  Oar.  587;  East's  P.  0.,  ch.  5,  § 
47;  1  Bishop's  Or.  L»,  §  847,  5th  ed. ),  and  the  general  tendency  of 
English  conrts  to  encroach  npon  the  proyinoe  of  the  jury,  haye 
carried  into  the  reports  many  opinions  of  what  is,  and  what  is  not, 
reasonably  necessary,  which  are  opinions  of  fact  and  not  of  law; 
and  anthers  of  legal  treatises  haye  naturally  followed  the  judicial 
precedent,  and  expressed  opinions  of  a  like  character.  Nearly,  if 
not  quite  all  the  doubt,  obscurity,  and  conflict  supposed  to  exist  in 
the  common  law  of  defense,  exist  not  in  the  law,  but  in  these 
opinions  of  &ct  mistaken  for  opinions  of  law.  When  it  is  held 
that  eyidence  tending  to  show  a  certain  kind,  degiee,  and  immi- 
nence of  danger  did  or  did  not  justify  a  certain  kind,  degree,  and 
celerity  of  yiolence  in  warding  off  the  danger,  the  decision  is  a 
comparison  of  the  probable  consequences  of  using  the  violence,  with 
the  probable  consequences  of  not  using  it,  and  an  inference  of  fact 
drawn  from  the  comparison,  that  the  yiolence  was  or  was  not  com- 
mensurate with  the  danger,  and,  consequently,  that  the  yiolence 
wiis  or  was  not  reasonably  necessary. 

On  the  subject  of  defending  a  man's  property,  in  his  absence,  by 
spring-guns,  man-traps,  or  other  engines  calculated  to  destroy 
hnman  life  or  inflict  grieyous  bodily  harm,  the  English  courts 
turned  a  question  of  fact  into  a  question  of  law,  and  were  not  sue- 
oessfn]  in  their  efforts  to  prescribe  adequate  rules  for  determining 
the  reasonable  necessity  of  such  engines  under  the  varying  circum- 
stances of  different  cases.  Deane  y.  Clayton^  7  Taunt  489;  IloH 
y.  Wilkes,  3  B.  &  Aid.  304;  Bird  y.  Holbrooh,  4  Bing.  628;  Jardin 
y.  Orump,  8  M.  &  W.  738;  WooUan  v.  Dawkins,  2  0.  B.  (N.  S.) 
412;  Loomis  y.  Terry,  17  Wend.  496;  Johnson  y.  Paiterson,  14 
Conn.  1;  State  y.  Moore,  31  id.  479;  Oray  y.  Combs,  7  J.  J. 
Harsh.  478,  483;  Sidney  Smith  on  Spring  Ouns  (Phila.  ed.  of  hia 
Essays,  1848),  pp.  150,  227;  10  Campbell's  Lives  of  the  Chancellors, 
63.  This  error  of  the  courts  was  partially  corrected  by  acts  ol 
parliament  (7  and  8  Geo.  IV,  c.  18,  §§  1,  2,  3,  4 ;  24  and  25 
Tict.,  c.  100,  §  31 )  making  it  a  misdemeanor  to  set  such  engines, 
except  in  a  dwelling-house,  for  the  protection  thereof  in  the  nigbi. 
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and  excepting  such  gin  or  trap  as  may  haye  been  or  may  be  asoally 
set  with  the  intent  of  destroying  vermin.  If  the  courts  had 
refrained  from  the  invasion  of  tiie  province  of  the  jury,  it  would 
not  have  been  necessary  for  the  legislature  to  make  this  imperfect 
restoration  of  the  common  law,  or  to  provide  penalties  for  its  vio- 
lation. If  the  reasonable  necessity  of  employing  defensive  machin- 
ery of  all  kinds  had  been  left  to  the  jury,  as  such  a  question  of  &ct 
should  have  been,  much  judicial  and  legislative  trouble  would 
have  been  avoided,  and  the  general  principles  of  the  common  law 
would  have  been  sufficient  The  evil  effects  of  holding  fact  to  be 
law,  practically  demonstrated  in  this  branch  of  the  doctrine  of  de- 
fense, should  operate  as  a  warning  against  similar  mistakes. 

It  is  reasonable  that  the  kind  and  amount  of  defensive  force 
should  be  measurably  proportioned  to  the  kind  and  amount  of 
danger,  to  the  apparent  consequences  of  using  the  force,  and  the 
apparant  consequences  of  not  using  it  The  probable  consequences 
on  both  sides  are  to  be  considered  and  compared.  There  is  a  great 
difference  between  an  attack  made  upon  A  by  B,  and  an  attack 
made  upon  him  by  B's  dog.  On  A's  side  the  consequences  of  his 
being  killed  by  B,  and  the  consequences  of  his  being  killed  by  B's 
dog,  may  not  be  materially  different  But  on  the  other  side,  the 
consequences  of  his  defending  himself  by  killing  B,  and  the  conse- 
quences of  his  defending  himself  by  killing  B's  dog,  regarded  from 
a  human  point  of  view,  which  is  the  one  adopted  by  human  law,  are 
very  different  The  difference  in  the  common-law  values  of  the 
lives  destroyed  exhibits  the  reasonableness  of  adjusting  the  quality, 
quantity,  and  time  of  defensive  foroe  with  some  reference  to  conse- 
quences. A,  when  attacked  by  B,  may  kill  him  if  it  is  reasonably 
necessaiy  to  do  so ;  when  attacked  by  B's  dog  he  may  kill  the  dog, 
if  it  is  reasonably  necessary  to  do  so.  But,  a  kind,  degree,  and 
imminence  of  danger  caused  by  the  attack  of  the  dog  might 
make  it  reasonably  necessary  to  kill  him,  although  the  same 
kind,  degree  and  imminence  of  danger  caused  by  B's  attack  might 
not  make  it  reasonably  necessary  to  kill  him.  If  A  were  not 
in  danger  of  being  killed  or  grievously  injured  by  B's  attack,  it 
might  be  unreasonable  to  destroy  B's  life,  when  it  would  be  both 
reasonable  and  highly  meritorious  to  destroy  the  dog's  life, 
though  his  attack  caused  no  more  danger  than  the  attack  of  B. 
An  assault  and  batteiy  committed  by  the  dog  might  justify 
lis  destruction  {Credit  y.  Brawny  10  Johns.  865),  although    a 
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assault  and  battery  oonimitted  by  a  man  might  not  justify 
homiddey  '^the  law  distinguishing,  to  many  and  most  essential 
purposes,  between  property  and  the  life  of  man."  Dallas,  J.,  in 
Deane  t.  Clayion,  7  Taunt.  518.  The  right  to  kill  a  man  in  self- 
defense  is  not  the  test  of  the  right  to  kill  a  dog  in  self-defense. 
Beasonable  necessity  is  the  test  in  both  cases ;  but  what  is  rea- 
sonably necessary  against  a  canine  assailant  may  not  be  reason- 
ably necessary  against  a  human  one,  although  the  same  danger 
be  caused  by  each.  The  dominion  of  man  over  brutes  is  a 
part  of  the  natural  order  recognized  by  the  common  law ;  and, 
judging  by  the  human  standards  of  the  common .  law,  taking 
them  as  the  perfection  of  human  reason,  it  is  reasonable  that  a 
man  should  discriminate  between  the  consequences  of  killing  a 
man  and  the  consequences  of  killing  f  dog,  because  the  com- 
mon law  estimates  human  life  and  human  limbs  as  vastly  more 
Taluable  than  all  things  commonly  regarded  as  property,  and 
estimates  canine  life  as  comparatively  worthless,  dogs  and  cats  being 
classed  with  domesticated  vermin.  1  Bl,  Com.  130 ;  4  id.  182, 
♦*236 ;  2  id.  393 ;  1  Hale's  P.  C.  512 ;  1  Hawk.  R  ft  C,  ch.  38, 
8  23  ;  Findlay  v.  Beary  8  S.  ft  B.  571 ;  Woolf  v.  Chdlhery  31  Conn. 
121. 

There  is  also  a  great  difference  between  an  attack  made  upon  A 
by  B,  and  an  attack  made  upon  A's  dog  by  B.  A,  being  attacked 
by  B  with  a  deadly  we^K>n,  may  instantly  kill  him,  if  it  is  neces- 
sary to  do  so  to  save  his  own  life  ;  but  A's  dog  being  attacked  by 
B  in  the  same  manner,  the  authorities  would  not  justify  A  in 
instantly  killing  B,  even  if  the  dog's  life  could  not  otherwise  be 
saved. 

These  illustrations  present  the  defensive  destruction  of  life, 
founded  as  it  is,  by  law  and  by  natural  reason,  upon  the  conse* 
quences  of  destruction  compared  with  the  consequences  of  non- 
destruction.  It  is  evident  that,  in  many  cases  of  equally  imminent 
danger,  the  right  of  destruction  dependis  upon  the  question  whether 
the  assailant  is  a  man  or  a  brute,  and  upon  the  question  whether 
the  party  assailed  is  a  man  or  a  brute.  An  undiscriminating  rule  of 
imminent  danger  abolishes  tiiese  distinctions,  and  tries  the  defend- 
ant by  the  tests  of  murder.  Why,  then,  was  he  not  indicted  and 
tried  for  murder,  instead  of  being  harassed  by  this  petty  suit  P 

Britt  T.  Flaghr,  28  Wend.  354,  was  trespass  for  killing  a  dog. 
The  defendant  pleaded  that  the  dog  was  accustomed  to  come  upoK 
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the  dose  of  the  defendant  in  the  night-time  as  well  as  in  the  day- 
time; and,  by  his  barking  and  howling,  annoy  and  distoib  the 
defendant  and  his  family ;  and  the  plaintiff  did  not  restrain  the  dog 
from  coming  upon  the  defendant's  premises  although  requested  so 
to  do,  and  because  the  dog  was  upon  the  defendant's  premises,  and 
about  his  dwelling-house  at  the  time,  etc.,  annoying,  incommoding, 
and  disturbing  him  and  his  family,  and  because  the  dog  could  not 
otherwise  be  restrained,  the  defendant  killed  him.  This  was  held  a 
good  plea,  on  the  ground  that  the  noise  of  the  dog  was  an  intoler- 
able nuisance,  justifying  the  violent  defense ;  that  it  would  be  a 
mockery  to  refer  the  defendant  to  the  remedy  of  an  action  against 
the  plaintiff,  which  would  be  far  too  dilatory  and  impotent  for  the 
exigency  of  the  case ;  that  the  peace  and  repose  of  a  man's  family 
are  to  be  regarded  in  the  law  asat  least  equal  in  value  to  the  life  of 
«dog  ;  and  that  the  death  of  the  plaintiff's  dog  was  essential  to 
the  free  and  perfect  enjoyment  by  the  defendant  of  his  property,  as 
well  as  to  the  protection  and  comfort  to  his  &mily.  But,  if  the 
barking  and  howling  had  been  continued  by  the  plaintiff  himself, 
after  the  death  of  his  dog,  the  difference  between  the  legal  values 
of  human  and  canine  life  would  have  been  a  material  circumstance 
to  be  considered,  on  the  question  of  the  reasonableness  of  the 
defendant  killing  the  plaintiff  as  a  method  of  abating  the  continued 
nuisance.  Loomis  v.  Terry,  17  Wend*  409.  There  was  just  cause 
for  killing  the  dog ;  but  killing  his  owner  for  a  like  cause,  accord- 
ing to  the  authorities,  would  be  murder. 

The  immense,  value  at  which  the  law  appraises  human  life  makes 
it  legally  reasonable  that  the  destruction  of  it,  as  a  means  of  avert- 
ing danger,  should  be  resorted  to  only  when  the  danger  is  immense 
in  respect  of  consequences,  and  exceedingly  imminent  in  point  of 
time.  But  the  extent  of  danger  and  the  degree  of  imminence 
requisite  to  justify  a  deadly  defense  against  a  human  aggressor, 
were  not  requisite  to  justify  the  act  of  the  defendant  in  this  case. 

On  the  question  of  the  reasonable  necessiiy  of  his  act,  the  insoflS^ 
4»enoy  and  impracticability  of  other  more  ta^y  and  less  vigoroiui 
kinds  of  defense  arc  to  be  considered. 

A  violent  ejection  of  a  human  trespasser  from  one's  premisei 
may  be  unnecessary,  if  the  trespasser  will  depart  when  ordered  off. 
It  may  be  reasonable  to  notify  him  to  leave  before  using  violence 
to  expel  him,  when  a  notioe  will  evidently  be  as  effectual  as  forte, 
if  an  order  is  enough  to  accomplish  the  object,  violence  may  be 
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excesaive;  when  a  word  is  a  Boffident  defense,  a  blow  may  be  an 
attack  and  not  a  defense.  Bnt  this  defendant  was  not  bonnd  to 
give  these  intrnders  notioe  to  depart,  becanse  it  wonld  probablj 
haye  been  worse  than  nseless.  If,  by  noisy  and  harmless  demon* 
strations,  he  had  endeaTored  to  make  known  his  desire  thai  they 
should  retire  from  his  premises  and  trouble  him  no  more,  they 
might  well  hare  taken  the  notioe  as  a  sign  of  present  danger,  and 
a  warning  to  instantly  secrete  themselyes.  How  large  the  pond 
and  island  were,  and  what  was  the  character  of  that  part  of  the 
country,  the  case  does  not  inform  us;  but  there  probably  was  an 
abundance  of  secure  retreats  for  such  animals  within  gunshot.  At 
all  cTents,  frightening  them  away  might  not  be  a  reasonable  task 
to  impose  upon  the  defendant.  Their  ability  to  quickly  conceal 
themselyes  in  that  vicinity  might  be  materially  increased  by  their 
amphibious  character.  And  it  was  not  reasonably  necessary  for 
him  to  throw  away  his  only  opportunity  of  a  feasible  defense,  by 
causing  them  to  betake  themselyes  to  some  near  hiding-place,  where 
they  could  safely  await  his  departure. 

Taylor  y.  NmomaUf  4  B.  &  S.  89,  was  an  action  brought  to 
recoyer  a  penalty  imposed  by  statute  for  unlawfully  killing  a  domes- 
tic pigeon.  A  farmer,  annoyed  by  a  flock  of  pigeons  which  were 
in  the  habit  of  feeding  upon  his  land,  notified  their  owner  that  he 
should  be  compelled  in  self-defense  to  shoot  them  if  they  were  not 
prevented  from  doing  further  injury  to  his  crops.  Finding  them 
afterward  feeding  in  his  field,  he  fired  at  them,  and  thereby  caused 
them  to  rise,  and  then  fired  again  and  killed  one  of  them.  It  was 
argued,  for  the  plaintiff,  that  the  killing  of  the  pigeon  after  it  had 
risen  from  the  ground  was  an  act  tmnecessary  for  the  protection  of 
the  crops;  but  Mbllob,  J.,  said  it  would  have  been  on  the  ground 
again  after  the  firing  of  the  gun  was  over.  That  was  the  objection 
to  frightening  the  minks:  they  would  have  been  on  the  ground  after 
the  frightening  was  over.  In  Evans  y.  Lisle^  7  0.  ft  P.  562,  where 
persons  had  climbed  into  a  church  tower  and  were  ringing  the 
church  bells,  an  unsuccessful  attempt  was  made  to  dislodge  them 
with  the  fumes  of  burning  brimstone.  If  such  a  method  would 
have  expelled  the  minks,  the  law  of  nature  and  reason  does  not 
enjoin  the  removal  of  one  nuisance  by  the  introduction  of  another. 

ffotaeU  V.  Jackson,  6  C.  ft  P.  738,  was  trespass  for  false  imprison^ 
inent,  brought  against  the  keeper  of  a  public-house.  The  defense 
waB»  that  the  plaintiff  conducted  himself  in  a  riotous,  quarrelsome, 
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disoiderly,  and  nnoivil  maimer,  and  committed  a  breach  of  the 
peace  in  the  defendant's  house,  and,  though  requested  to  depart, 
refused  so  to  do;  and  the  defendant  caused  him  to  be  taken  into 
custody  by  a  policeman,  and  remoTed  to  a  watch-house,  and  detained 
until  he  could  be  taken  before  a  magistrate.  The  policeman  testi* 
fled  that  he  went  into  the  defendant's  house,  and  found  the  plain- 
tiff and  Atc  or  six  other  young  men  '^  skylarking,  bonneting,  and 
kicking  up  a  rumption;  and  there  was  a  piece-of-work."  The  yer- 
dict  was  for  the  defendant  The  course  taken  by  the  tavern-keeper 
was  not  open  to  Mr.  Wright. 

When  a  human  trespasser,  who  disregards  a  notice  to  quit,  can 
be  expelled  by  gently  laying  hands  upon  him,  it  may  not  be  reason- 
ably necessary  to  use  a  higher  degree  of  violence.  In  actions  for 
assault  and  battery,  a  common  justification  is,  that  the  plaintiff, 
though  requested,  refused  to  leave  the  defendant's  close,  whereupon 
the  defendant  tnoUUer  manus  imposuit  But  moHiUr  mantis  impo- 
nere  was  one  of  the  prime  difficulties  of  this  defendant  Besides^ 
if  he  could  have  gently  laid  his  hands  on  these  creatures,  what  could 
he  lawfully  do  with  themP  He  would  not  be  bound  to  support 
them  in  close  confinement:  and  if  he  could  not  shoot  them,  he  could 
not  put  them  to  death  by  starvation.  He  could  not  deposit  them 
on  the  land  of  another  person  without  making  himself  liable  to  an 
action  of  trespass.  He  might  set  them  down  on  his  own  land  in 
the  highway;  but  he  would  not  expect  them  to  stay  there.  If  he 
carried  them  away  a  short  distance,  they  would  have  a  short  distance 
to  come  back*  Wood  v.  Oale,  10  N.  H.  247.  The  further  he  car- 
ried them,  the  better  opportunity  they  would  have  to  return  before 
hinu  If  he  could  put  them  out  of  his  premises,  how  could  he  keep 
them  out?  Cattle  may  be  excluded  by  fences;  and,  when  found 
damage  feasant,  may  be  impounded  at  their  owner's  expense:  but 
these  remedies  were  not  adapted  to  the  nature  of  this  case. 

Neither  was  there  a  remedy  in  guarding  the  fowls  day  and  night 
The  profit  accruing  from  six  old  geese  and  eight  young  ones  would 
not  pay  the  expense  of  constant  convoy.  His  property  might  as 
well  be  consumed  by  the  minks  as  by  the  cost  of  a  guard.  But, 
however  small  the  value  of  the  property,  he  had  a  right  to  protect 
it  by  means  reasonably  necessary:  reasonable  necessity  included  a 
consideration  of  economy;  and  eternal  vigilance,  as  the  price  of 
success  in  his  limited  anserine  business,  was  not  reasonable.  Ac- 
cording to  the  precedent  of  charging  the  watch  to  bid  any  one  stand. 
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and,  if  he  will  not  stand,  to  let  him  go,  the  defendant  should  have 
been  thankful  if  the  minks,  when  challenged,  had  gone  off;  but 
their  halt  at  the  island  showed  no  inclination  to  go  any  consider- 
able distanoe.  What  practicable  method  was  there  of  protecting 
the  geese  in  the  peaceful  possession  and  enjoyment  of  the  pondP 
Without  a  resort  to  fire-arms,  his  situation  would  seem  to  haye 
been  full  of  embarrassment.  The  invasion  of  his  premises  was  an- 
noying; the  legal  perplexities,  with  which  it  is  now  claimed  he  was 
environed,  had  they  been  understood  by  him  at  the  time,  would 
have  been  distressing. 

If  (as  a  juiy  would  probably  find  the  fact  to  be)  it  apparently  was 
reasonably  necessary  for  him  to  kiU  the  minks  in  order  to  prevent 
their  doing  mischicdf  to  his  property,  the  authorities  do  not  show 
that  he  transcended  the  right  of  defense. 

Wadhurst  v.  Damm»y  Oro.  Jac  45,  was  trespass  for  killing  a  dog. 
The  defendant  pleaded  that  one  Willoughby  had  a  warren,  whereof 
the  defendant  was  warrener,  and  that  the  plaintifPs  dog  was  divers 
times  killing  conies  there,  and  therefore  the  defendant,  finding  him 
there  running  at  conies,  killed  him.  This  was  held  a  good  plea; 
**  because,  it  being  alleged  that  the  dog  used  to  be  there  killing  oonies, 
ii  is  good  cause  for  the  killing  him,  in  salvation  of  his  conies; 
for,  having  used  to  haunt  the  warren,  he  cannot  otherwise  be  re- 
Btrained."  And  Popham,  C«  J.,  said:  *^  The  common  use  of  Eng- 
land is,  to  kill  dogs  and  cats  in  all  warrens,  as  well  as  any  vermin; 
which  shows  that  the  law  hath  been  always  taken  to  be  that  they 
may  well  kiU  them." 

AthiU  V.  Corbeti,  Cro.  Jac  M3,  goes  to  show  that  a  dog  is  a  kind 
of  property,  for  the  taking  of  which  trespass  lies;  but  the  case  is 
too  imperfectly  reported  to  be  useful  on  any  other  point 

In  2  Bol.  Abr.  567, 1.  33,  it  is  said  that  in  Lewin^s  case  it  was 
held,  if  a  man  hunt  with  a  dog  m  another's  warren,  the  owner  of 
the  warren  cannot  justify  killing  the  trespasser's  dog  with  his  own 
dog  by  his  own  incitation,  which  probably  means  that  the  owner  of 
the  warren  could  not  justify'killing  the  trespasser's  dog  without 
reasonable  necessity;  that,  as  a  matter  of  fact,  the  intruder,  upon 
notice,  would  be  likely  to  withdraw  with  his  dog  from  the  warren, 
and  so  prevent  his  doing  further  mischief  therein;  or  that,  for 
some  other  reason,  the  evidence  did  not  show  the  fact  of  reasonable 
necessity. 

Barrington  v.  7%^rfMr,  8  Lev.  28,  was  trespass  for  killing  two 
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dogs.  The  defendant  pleaded  that  the  dogs  killed  a  deer  m  hie 
parky  apon  which,  to  prevent  more  miachief  by  thenij  he  took  them 
and  killed  them*  It  was  argued  that  the  plea  was  bad;  beeanse, 
after  the  deer  was  lolled,  and  the  defendant  had  captured  the  dogsi 
it  was  not  necessary  to  kiU  them;  but  the  plea  was  held  good. 

Wright  t.  Ram900t,  1  Saund.  82,  84;  1  Sid.  886;  1  Ley.  216;  % 
Keb.  287;  8  Salk.  189,  was  trespass  for  killing  a  mastiff  dog  with 
a  knife.  The  defendant  pleaded  that  the  mastiff,  in  the  street,  ran 
▼iolentiy  upon  and  bit  a  dog  of  one  Ellen  Bagshaw;  and  the  defend* 
ant,  as  her  servant,  killed  the  mastiff,  to  sare  the  other  dog  from 
being  destroyed  by  the  mastiff.  This  plea  was  held  bad,  because  it 
did  not  allege  that  it  was  neoessaiy  to  kill  the  mastiff  to  save  the 
other  dog.  The  purpose  of  saving  the  other  dog  was  alleged;  but 
the  defendant's  purpose  in  killing  the  mastiff  was  not  equivalent 
to  a  reasonable  necessity  for  killing  him.  Beasonable  necessity  waa 
not  alleged  in  general  terms;  nor  was  it  alleged  that  the  defendant 
could  not  otherwise  part  the  dogs  or  take  off  the  mastiff;  nor  were 
any  facts  alleged  which,  in  the  ancient  strict  construction  of  spedal 
pleading,  could  make  a  case  of  reasonable  necessity.  The  dedsion, 
therefore,  is  not  an  authority  against  the  doctrine  of  reasonable 
necessity;  nor  does  it  show  what  weight  should  be  given  to  that 
contrast  of  values  and  consequences  which  would  have  helped  to 
determine  whether  it  was  reasonably  necessary  to  kill  the  mastiff 
if  he  had  attacked  something  more  viduable  than  another  dog. 

Eeek  v.  Hahtead,  Lutw.  1494,  was  trespass  for  killing  a  dog. 
The  defendant  pleaded  that  the  dog  was  very  fierce,  and  accustomed 
to  bite  mankind,  whereof  the  plaintiff  had  notice;  that  the  dog 
entered  the  defendant's  yard  many  times,  and  went  back  and  forth 
through  the  yard  barking  and  growling,  and  remained  there  a  long 
time,  namely,  an  hour  at  least  at  each  time,  so  that  the  defendant 
and  his  family,  from  fear  of  being  bitten  by  him,  did  not  dare  to  go 
into  the  yard  at  those  times  to  do  their  lawful  business  there  freely 
and  without  fear  or  danger;  that  the  defendant  gave  the  plaintiff 
notice,  and  requested  him  ix>  restrain  the  dog  from  entering  the 
yard  any  more,  to  do  which  the  plaintiff  wholly  neglected  and  re* 
fused;  that  the  dog,  unmuzzled,  afterward  again  fiercely  entered 
the  yard,  and  there  remained,  so  that  the  defendant  and  his  family 
from  fear  of  the  dog  and  the  danger  of  being  bitten  by  him,  did 
not  dare  to  go  into  the  yard  to  do  their  lawful  business  there;  that 
the  defendant,  for  that  cause,  could  not  have  any  use  of  his  yard 
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without  kUling  the  dog;  wherefore  he  shot  the  dog,  then  being  in 
his  yard,  for  the  security  and  presenrationof  himself  and  his  family. 
After  Terdict  for  the  defendant,  on  motion  of  the  plaintifl  in  arrest 
of  judgment^  this  plea  was  held  good. 

Jaman  y.  Broton,  1  Camp.  41,  was  trespass  for  shooting  a  dog» 
The  defendant,  having  pleaded  the  justification  that  the  dog  was 
worrying  and  attempting  to  kill  a  fowl  of  the  defendant,  and  could 
not  otherwise  be  prerented,  offered  to  prove  that  just  before  the 
dog  was  shot,  being  accustomed  to  chase  the  defendant's  poultry, 
he  was  worrying  the  fowl  in  question,  and  that  he  had  not  dropped 
it  from  his  mouth  above  an  instant  when  the  piece  was  fired.  Lord 
Ellbnbobough  ruled  that  this  would  not  make  out  the  justifica- 
tion, to  which  it  was  necessary  that,  when  the  dog  was  shot,  he 
should  have  been  in  the  very  act  of  killing  the  fowl,  and  could  not 
be  prevented  from  effecting  his  purpose  by  any  other  means.  This 
ruling  required  the  evidence  to  conform  very  strictly  to  the  plea, 
which  alleged  that  the  dog  was  attempting  to  kiU  the  fowl;  that  is, 
was  making  the  attempt  at  the  very  moment  he  was  shot.  But 
whether  a  plea  that  it  was  reasonably  necessary  to  kill  the  dog  to 
prevent  his  killing  the  fowl  would  have  been  a  good  plea,  and 
whether  the  evidence  offered  would  have  been  competent  to  be  sub- 
mitted to  the  jury  in  support  of  such  a  plea,  were  pointe  not  raised 
or  considered.  Upon  the  evidence  offered,  the  jury  might  have 
found  that  the  fowl,  although  dropped  for  an  instant,  was  in 
danger  of  being  immediately  caught  up  again  and  killed,  and  so  was 
in  imminent  peril ;  and  it  would  be  strange  if  a  plea  could  not  be  so 
drawn  as  to  stete  a  good  defense  in  such  a  case.  The  dog  might  have 
been  lawfully  killed  when  he  had  the  fowl  in  his  mouth  {Leonard 
V.  Wilkins,  9  Johns.  232);  and  the  fowl  being  wholly  or  partly  in 
his  mouth,  or  an  inch,  afoot,  a  rod,  or  twenty  rods  distant,  is  alia 
matter  of  degree  and  of  fact  for  the  consideration  of  the  jury,  on  the 
question  of  the  danger  and  the  reasonable  means  of  protecting  the 
fowL 

Vere  v.  Cawdor  dt  Eingy  11  East,  568,  was  ti*espass  for  shooting  a 
dog.  King  pleaded  that  he  was  Lord-  Cawdor's  game-keeper ;  and 
because  the  dog  was  in  Cawdor's  manor,  running  after,  chasing,  and 
hunting  divers  hares,  he  shot  him  for  the  preservation  of  the  said 
L%res.  This  plea  was  held  bad.  It  might  have  been  properly  held 
bad  (as  suggested  by  Lord  Ellskbobouoh,  who  delivered  the  opin- 
ion), because  it  did  not  state  that  the  hares  were  put  in  peril  so  i\A 
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to  indaoe  any  neoeadty  for  killing  the  dog.  Bat  the  deoiaon  appean 
to  hare  been  pnt  on  some  other  groond,  not  distinctly  reported.  It 
was  held  that  the  dog  did  not  incur  the  penalty  of  death,  and  that 
the  game-keeper  had  no  right  to  kill  him  for  mnning  after  the 
hares.  The  question  whether  the  dog  was  putting  them  in  immi' 
nent  peril  seems  to  haye  been  regarded  as  immateriaL  It  may  have 
been  so  held  on  the  ground  suggested  by  Lb  Blajtc,  J.,  during  the 
argument,  that  the  hares,  not  being  reduced  to  possession  like 
rabbits  in  a  warren  or  deer  in  a  park,  were  not  the  property  of  the 
owner  of  the  land.  In  wild  animals  aliye,  fully  grown  and  free,  not 
domesticated,  indosed,  or  confined,  which  hare  in  themselves  a 
principle  and  power  of  motion,  and  can  conyey  themselyes  from 
one  part  of  the  world  to  another,  a  man  can  haye  no  absolute  prop- 
erty. 2  BL  Oom.  389,  390,  411 ;  4  id.  235 ;  Oom.  Dig.,  title 
Biens  (F);  Bac  Abr.,  title  Game;  3  GreenL  By.,  §  leS;  Boscoe's  Cr. 
Ey.  454 ;  Hannam  y.  Maehett,  2  B.  &  G.  934 ;  Blades  y.  Higgs,  U 
0.  B.  (N.  S.)  501 ;  13  id.  844,  866 ;  Kartm  y.  Laid,  5  N.  H.  203. 
And  the  decision  in  Vere  y.  Oawdor  dk  King  may  haye  been  that,  at 
common  law.  King  had  no  right  to  kill  the  plaintiff's  dog  in 
defense  of  hares  to  which  Oawdor  had  no  title  that  he  could  set  up 
against  the  dog ;  and  that  E[ing,  as  Cawdor's  game-keeper,  was 
authorized,  by  the  English  statutes  in  relation  to  game,  to  ''take 
and  seize  "  the  dog,  but  not  to  kill  him.  %)l  and  23  Oar.  II,  c.  25  ; 
Bac  Abr.,  titie  Oame  ;  Deane  y.  Olagtan,  7  Taunt  506, 511,  512, 
517.  Whateyer  the  ground  of  the  decision  was,  the  case  does  not 
define  the  imminence  of  the  danger  which,  at  common  law,  justifies 
yiolence  in  the  defense  of  property  which  the  owner  has  a  right  to 
defend. 

WeUs  y.  Readf  4  0.  &  P.  568,  was  an  action  for  shooting  a  dog. 
The  dog  had  worried  some  sheep  belonging  to  the  defendant,  but 
had  left  the  field  in  which  the  sheep  were,  had  crossed  an  adjoining 
cloBd,  and  was  in  a  third  when  the  defendant  shot  him.  Aldersok, 
B.,  ruled  that  the  plaintiff  was  entitied  to  a  yerdict,  and  said  it  was 
dear  that  the  dog  was  not  shot  in  protection  of  the  defendant's 
property,  as  it  was  after  he  had  left  the  field  in  which  the  sheep 
were.  It  might  haye  been  proper  for  the  jury  to  find  that,  la  a 
matter  of  fact,  upon  peculiar  circumstances  in  that  case,  the  dog  was 
not  likely  to  return  and  renew  his  attack,  and  that  the  danger  had 
ceased  ;  although  a  jury,  acquainted  with  the  inyeterate  and  irre* 
tistible  impulses  of  sheep-killing  dogs,  would  probably  be  slow  ii: 
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ftrri?ing  at  tlmt  oonclnsion.  If  the  ruling  had  been  intended  to 
require  the  defendant  to  leave  his  sheep  in  jeopardy  while  he  went 
to  give  notice  to  the  plaintiff,  or  to  stand  gnard  over  them  and  to 
wait  for  a  renewal  of  the  attack  when  he  would  be  likely  to  kill  the 
sheep  by  firing  at  the  dog,  the  law,  which  allows  every  thing  reason- 
ftbly  necessary  to  be  done  in  defense,  would  not  have  been  properly 
applied  in  that  case;  but  Baron  Aldebson  seems  merely  to  have 
declared  that,  as  a  matter  of  fact,  the  sheep  were  in  no  danger. 
Reports  of  such  cases  may  mislead  us,  if  we  follow  the  English 
habit  of  disregarding  the  distinction  between  law  and  fact,  or  take 
it  for  granted  that  every  reported  case  contains  something  more  than 
an  opinion  of  a  court  on  a  question  of  fact 

Protheroey.  Matthews,  5  C.  ft  P.  581,  was  trespass  for  shooting  a 
dog.  A  tram-road  for  coal  wagons  running  through  the  park  of 
one  Morgan  was  also  used  as  a  foot-way,  and  was  not  fenced  off 
from  the  park.  The  dog  followed  three  women  who  were  walking 
along  this  road,  ran  off  the  road,  chased  deer  in  the  park,  and  then 
returned  to  the  women  in  the  road,  and  lay  down  within  twenty 
yards  of  the  gate  by  which  the  women  were  going  to  leave  the  park  ; 
and  in  that  situation  the  dog  was  shot  by  the  defendant,  who  was  a 
servant  of  Morgan.  Taunton,  J.,  instructed  the  jury  that  it  was 
not  essential  to  the  defense  that  the  dog  should  have  been  chasing 
the  deer  at  the  very  moment  he  was  shot ;  that  it  was  sufficient  if 
the  chasing  of  the  deer  and  the  killing  of  the  dog  were  all  one  and 
the  same  transaction  ;  but  that,  if  the  chasing  was  at  an  end,  and 
would  not  have  been  recommenced,  the  plaintiff  was  entitled  to  a 
verdict  In  the  present  case,  it  was  a  question  of  &ct  for  the  jury 
whether  the  chasing  of  the  geese  was  at  an  end,  or  whether  it  was 
likely  to  be  recommenced. 

Morris  v.  Nugent,  7  0.  ft  P.  572,  was  trespass  for  shooting  a  dog. 
The  defendant  pleaded  that  the  dog  attacked  him,  and  would  have 
bitten  him,  had  he  not  defended  himself.  As  the  defendant  wai 
passing  the  plaintiff 's  house,  the  dog  ran  out  and  bit  the  defendant's 
gaiter ;  on  the  defendant's  turning  round  and  raising  a  gun  which 
ho  had  in  his  hand,  the  dog  ran  away  ;  and  as  he  was  running  away, 
and  before  he  had  got  more  than  five  yards  off,  the  defendant  shot 
and  killeil  him.  Lord  Denhan  ruled  that  the  plaintiff  was  enti- 
tled to  a  verdict  because  the  dog  was  not  attacking  the  defendant 
when  he  was  shot.  The  defendant,  in  pleading,  put  his  case  on  the 
fround  that  the  dog  would  have  bitten  him  if  he  had  not  defended 


358  l^W  HAMPSHIBB, 

Aldiiflh  T.  Wright 

himself ;  and  Bbbfuld,  0.  J.,  in  Brfmm  t.  CarfmJkir^  26  Yt  643, 
suggests  that  Lord  DnmcAH^s  ruling  was  made  upon  the  form  of  the 
issue  rather  than  the  law  of  defense.  As  a  matter  of  f act,  it  might 
not  hare  been  absolutely  necessary  to  kill  the  dog  at  that  time ;  but 
the  defendant's  right  of  defense  was  to  do  what  apparently  was 
reasonably  necessary^  and,  time  enough  haying  elapsed  for  the  dog 
to  run  not  more  than  five  yards^  it  was  a  question  for  the  jury 
whether  the  defendant,  in  the  excitement  and  confusion  of  so 
sudden  an  attack  and  retreat,  had  such  reasonable  apprehensionB 
as  to  justify  his  shot.  In  some  respects,  there  was  less  urgency  in 
his  case  than  there  was  in  WM»  v.  Head.  He  could  have  gone  to 
the  plaintifPs  house  and  giren  notice  to  restrain  the  dog;  or,  he 
oould  have  gone  about  his  business  without  leaving  unprotected 
sheep  behind  him  ;  if  the  attack  were  renewed,  he  could  fire  at  the 
dog  without  pointing  his  gun  at  himself ;  and  the  camiverous  and 
blood-thirsty  disposition  of  the  dog  might  be  less  excited  by  biting 
a  gaiter  than  by  biting  a  sheep.  But  whether  the  defendant  was 
bound  to  be  in  a  state  of  mind  &Yorable  for  giving  due  weight  to 
such  considerations  may  be  questionable. 

King  y.  Z7fn^,  6  Penn.  St.  318,  was  an  action  for  killing  a  dog. 
The  defendant  proved  that  the  dog  was  vicious,  ferocious,  and 
unruly,  and  had  come  upon  his  premises  and  abstracted  some  fish 
from  the  wall  of  his  house,  where  they  had  been  hung  to  dry. 
The  defendant  set  a  trap  at  that  place,  and  the  dog  coming  again 
was  caught,  and  shot  by  the  defendant.  The  court  instructed  the 
jury,  if  they  believed  the  evidence  given  by  the  defendant,  it  was 
not  of  that  nature  which  authorized  him  to  kill  the  dog.  This 
instruction  was  held  erroneous. 

Parrott  v.  Hartsfield,  4  Dev.  &  Bat.  110,  was  trespass  for  killing 
a  dog.  The  defendant  proved  that  the  dog  had  killed  some  of  hii 
sheep  in  his  pasture ;  the  defendant,  being  notified  of  the  fact, 
went  in  pursuit  with  a  gun  ;  the  dog  escaped  at  that  time,  but  re- 
turned  about  two  hours  afterward  to  the  premises  of  the  defend* 
ant,  and  was  near  the  pasture  fence  where  the  sheep  were,  when 
the  defendant  saw  him  and  immediately  shot  him.  The  plaintiff 
insisted  that  in  order  to  support  the  pica  of  justification,  the  de« 
fendant  must  prove  that  he  could  not  otherwise  preserve  his  sheep 
than  by  killing  the  dog,  or  that  the  dog  was  shot  in  the  very  act  of 
killing  the  sheep.  The  court  instructed  the  jury  that  the  defend" 
ftnt  was  justified  in  killing  the  dog,  if  the  evidenoe  satisfied  them 
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that  the  dog  had  destroyed  the  sheep,  and  had  returned  two  honn 
thereafter,  and  was  on  the  premises  of  the  defendant,  near  his 
pastore,  under  oiroumstanoes  calculated  to  produce  a  belief,  in  an 
ordinary  man,  that  the  dog  was  lurking  about  the  indosure  to 
commence  again  the  work  of  destruction,  and  was  killed  under  a 
reasonable  apprehension  that  it  was  necessary,  to  preyent  a  repeti- 
tion of  the  mischiel  The  defendant  had  a  yerdict  and  judgment, 
and,  on  appeal,  the  instructions  were  held  correct^  Gasiok,  J^ 
delivering  the  opinion  of  the  court.  It  had  happened  that  the 
dog  killed  some  of  the  defendant's  sheep;  but  that  was  merely  a 
piece  of  eyidence  bearing  upon  the  question  of  reasonable  appre- 
hension, which  was  a  question  of  fact  for  the  jury;  if  he  had  been 
interrupted  before  overtaking  the.  objects  of  his  pursuit,  as  the 
minks  were  in  the  present  case,  the  pursuit  would  have  been 
evidence  on  which  the  jury  might  have  found  danger,  or  a  reason* 
able  apprehension  of  it. 

Perry  v.  PAipps,  10  Ired.  259,  was  trespass  for  killing  a  dog. 
The  defendant,  going  into  the  plaintiffs  yard,  would  probably 
have  been  bitten  by  the  plaintiffs  dog,  if  the  dog  had  not  been 
driven  off  by  the  plAintifi's  family;  while  the  dog  was  retreating, 
and  at  the  distance  of  ten  steps  from  the  defendant,  the  defendant 
shot  him.  The  court  instructed  the  jury  that  they  might  infer 
that  the  defendant  did  not  shoot  the  dog  to  protect  himself  ;  and 
it  was  held  that  the  circumstances  were  properly  left  to  the  jury  as 
evidence  on  which  they  might  find  that  the  defendant  did  not  act 
on  the  defensive. 

Morse  v.  Niaon,  6  Jones  (N.  G.),  298,  was  trespass  for  killing  a 
hog.  For  the  purpose  of  showing  that  it  had  the  reputation  of  a 
chicken-eating  hog,  the  defendant  proved  that  it  had  killed  one 
chicken,  and  attempted  to  kill  another.  It  does  not  appear  whose 
chickens  they  were,  or  when  they  were  attacked;  it  is  to  be  inferred 
from  the  dedsion  that  they  were  not  the  defendant's.  There  was 
evidence  that  the  hog,  when  killed,  was  about  seventy-five  yards 
from  the  public  road,  near  the  fence  of  the  defendant,  where  his 
chickens  were  in  the  habit  of  running.  There  was  no  evidence 
that  the  hog,  at  the  time  it  was  killed,  was  in  the  act  of  doing  any 
injury  to  the  defendant  or  his  property.  The  court  charged  the 
jury,  that  if  they  believed  the  hog  was  of  a  predatory  character, 
aEd  had  the  character  of  a  chicken-eating  hog,  then  they  would 
ind  for  the  defendant,  as  any  man  had  a  right  to  abate  a  public 
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Quieance.  These  inBtnictioiis  were  held  erroneon8.  And  they  clearly 
were  erroneous  in  holding,  as  a  matter  of  law,  that  a  hog  of  a 
prelator}'  and  chicken-eating  character  was  a  public  nuisance  which 
air  man  had  a  right  to  abate,  without  regard  to  the  reasonable 
aecessity  of  the  particular  case.  The  decision  recognized  a  iis- 
tinction  between  the  reasonable  necessily  of  killing  a  hog.  and  the 
reasonable  necessity  of  killing  a  dog. 

It  has  been  held  that  a  dangerous  dog  running  at  large  is  a  com- 
mon enemy  and  a  nuisance,  and  that  his  destruction  is  justifiable, 
though  not  necessary  to  preTent  any  mischief  impending  at  the 
moment.  Putnam  t.  Paytie,  13  Johns.  312;  HinekiUy  t.  EmerMn^ 
4  Cow.  361;  I/xmis  v.  Terry,  17  Wend.  500 ;  MaaweU  v.  Palmer- 
tan,  21  id.  407;  Duniap  t.  Snyder,  17  Barb.  566;  Brewn  y.  Oar- 
penier,  26  Vt  638;  Boieers  t.  FUxrandolph,  Addison,  215;  King  t. 
Kline,  6  Penn.  St  318;  Dedsen  ▼•  Mock,  4  Dot.  ft  Bat  146;  Perry  t. 
Phipp$,  10  Ired.  261;  Woolf  v.  Chalker,  31  Conn.  121,  128,  180; 
Parker  ▼.  Mise,  27  Ala.  483.  This  class  of  cases,  understood  as 
maintaining  the  right  of  destruction  when  its  exercise  is  a  reason- 
ably necessary  protection  of  the  persons  or  property  of  those  claim- 
ing the  right,  or  of  the  persons  or  property  of  others  for  whom 
they  are,  in  law  or  in  fact,  authorized  to  act(3  BL  Com.  5;  1 
Bishop's  Or.  L.,  §§  716-721,  851,  877;  PtOler  v.  Bean,  30  N.  H. 
181;  Graves  t.  Shattuck,  35  id.  269;  A.  M.  Go.  y.  Ooodale,  46  id. 
56;  Brewn  ▼.  Perkins,  12  Oray,  89;  Merse  v.  Nixon,  6  Jones 
[N.  C],  295)  seems  to  be  unobjectionable.  In  dealing  with 
the  right  of  defense,  courts  haye  fallen  into  some  conflict  and 
confusion,  as  courts  always  will  when  they  inadyertently  turn  a 
broad  question  of  fact  into  a  narrow  question  of  law.  It  is  easy  to 
abandon  the  comprehensiye  rule  of  the  reasonable  neoessil^  of  the 
case,  which  is  the  whole  law  of  defense;  but  it  is  not  so  easy  to 
inyade  the  proyince  of  the  jury,  and  establish  a  legal  test  of  i.eason- 
able  necessity  exactly  adapted  to  the  peculiar  circumstances  of 
eyery  case  that  can  arise. 

The  tests  of  reasonable  necessity,  which  haye  been  applied  to 
eases  of  defensiye  homicide,  cannot  be  applied  to  the  defensiye 
killing  of  minks.  The  authorities  are,  that  a  man  may  oppose. a 
deadly  resistance  to  a  felonious  attack,  but  not  to  a  mere  trespass 
(a  trespass  against  a  man's  castle  being  sometimes  excepted.  3 
OreenL  Ey.,  §  117;  1  Easfs  P.  C,  ch.  5,  §  56;  Com.  y.  Drew,  4 
llaRS.  391,  396;  Rose.  Cr.  Ey.  770;  1  Bishop's  Cr.  L.,  §  858,  5th 
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6d«  A  man,  in  defense  of  his  possession  of  land  or  goods,  **  may 
justify  an  assault  and  battery ;  bnt  he  cannot  justify  either  may- 
heming  or  wounding,  or  mannas  of  life  and  member ;  and  so  note 
a  diyersily  between  the  defense  of  his  person  and  the  defense  of  his 
possession  or  goods.  2  Inst  316.  Where  the  trespass  is  barely 
against  property,  *'  the  law  does  not  admit  the  force  of  the  proTo- 
cation  sufficient  to  warrant  the  owner  in  making  use  of  any  deadly 
or  dangerous  weapon."  1  East's  P«  C,  ch.  5,  §  56.  But  a  man, 
upon  whom  or  whose  property  another  manifestly  intends  to  com* 
mit  a  known  felony  by  violence  or  surprise,  is  not  obliged  to  retreat; 
on  the  contrary,  he  may  pursue  his  adyerspry,  and  kill  him  if 
necessary  to  prevent  the  felony.     1  Easf s  P.  0.,  clu  5,  §§  44,  45; 

3  Greenl.  Et.,  §  115;  4  Bl.  Com.  180;  Fost.  Cr.  L.  274. 

''  T^'here  a  crime,  in  itself  capital,  is  endeavored  to  be  committed 
by  force,  it  is  lawful  to  repel  that  force  by  the  death  of  the  party 
attempting;"  but  ^'the  law  of  England"  will  not  '^ suffer  with 
impunity  any  crime  to  be  prevented  by  death,  unless  the  same,  if 
committed,  would  also  he  punished  by  death."  4  Bl.  Com.  181, 182; 
1  Bishop's  Gr.  L.,  §  849,  5th  ed.  The  rule  generally  laid  down  is, 
that  a  deadly  resistance  is  lawful  only  against  an  apparent,  forcible 
felony, —  the  idea  of  felony  being  ''so  generally  connected  with 
that  of  capital  punishment  that  we  find  it  hard  to  separate  them." 

4  BL  Com.  98.  ''It  is  a  melancholy  truth,  that  among  the  variety 
of  actions  which  men  are  daily  liable  to  commit,  no  less  than  a 
hundred  and  sixty  have  been  declared  by  act  of  parliament  to  be 
felonies  without  benefit  of  clergy;  or,  in  other  words,  to  be  worthy 
of  instant  death."  4  Bl.  Com.  18.  So  long  a  list  might  perhaps 
be  made  to  enumerate  all,  and  even  more  than  all,  the  attacks 
which  it  would  ordinarily  be  reasonably  necessary  to  resist  unto  the 
death  of  the  attacking  party;  but  such  a  list,  attached  as  a  limita- 
tion to  the  doctrine  of  defense,  would  be  an  attempt  to  turn  the 
(act  of  reasonable  necessity  into  an  absolute  and  arbitrary  schedule 
of  legal  rules  that  would  be  likely  to  operate  very  unjustly  in  some 
cases,  because  of  the  difficulty  of  foreseeing  and  providing  for  the 
infinite  variety  of  circumstances  and  the  illimitable  diversity  of 
considerations  that  might  be  involved  in  so  broad  a  question  as  the 
kind,  degree,  and  time  of  defense  reasonably  necessary  for  person 
or  property.  If  the  rule  stated  by  Blackstone  were  adopted,  and 
defensive  homicide  were  allowed  only  to  prevent  a  capital  crime,  it 
would  not  be  allowed  in  any  case  in  this  State  at  the  present  time* 
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except  when  neoeasary  to  preyent  murder  in  the  first  degree.  Snob 
Ib  not  understood  to  be  the  law.  Oray  y.  Coombs^  7  J.  J.  Marsh* 
478.  If  the  old  English  list  of  one  hundred  and  sixty  capital 
crimes  were  the  legal  catalogue  of  attacks  to  which,  when  yiolent, 
a  deadly  resistance  might  be  made,  the  law  would  be  veiy  different, 
from  what  it  is  now  generally  supposed  to  be. 

If,  according  to  the  general  rule  of  the  common-law  authoritieiv 
it  may  be  reasonably  necessary,  for  the  reason  stated  by  Blackstone^ 
to  kill  a  man  only  to  preyent  his  committing  a  capital  crime,  how 
can  the  rule  suryiye  the  reason  on  which  it  was  founded?  If,  by^ 
some  inscrutable  process,  it  does  suryiye, — if  the  distinction, 
between  a  felony  and  a  mere  trespass  is  still  a  test, —  this  defend-^ 
ant,  although  he  might  kill  a  man  if  necessary  ix>  preyent  hit- 
forcibly  committing  the  felony  of  stealing  a  goose  (4  BL  Com. 
237;  Lf/fard  y.  Farrar,  31  N.  H.  314)  yet  could  not  kill  him  ta 
preyent  his  stealing  things  of  far  greater  yalue,  being  real,  or  sayor- 
ing  of  the  realty,  or  bonds,  bills,  notes,  or  other  eyidences  of  or 
securities  for  debts  or  other  choses  in  action  (4  Bl.  Com.  232,  234; 
1  Hawk.  P.  0.,  ch.  33,  §§  21,  22),  or  committing  a  yast  amount 
of  malicious  mischief.  4  BL  Com.  233;  Gwn.  y.  Keith,  8  Meta  531. 
If  such  recondite,  arbitrary,  and  irrational  tests  are  to  be  employed, 
the  right  of  defense,  guaranteed  by  the  constitution  as  a  natural, 
essential,  and  inherent  right,  is  a  yeiy  unnatural  and  dangerous 
one;  for,  in  a  great  number  of  cases,  howeyer  reasonably  necessary 
a  deadly  defense  might  be,  no  one,  without  a  lawyei^s  technical 
knowledge,  could  make  such  a  defense  without  hmning  great  risk 
of  the  gallows.  But,  suppose  the  defendant  had  been  a  profound 
lawyer;  had  known  perfectly  well  that  it  might  be  reasonably  neoea^ 
sary,  by  homicide,  to  preyent  an  apparent,  yiolent  felony,  but  not 
a  trespass  or  misdemeanor;  had  thoroughly  understood  tiie  general 
rule,  and  all  the  qualifications,  exceptions,  and  nice  distinctions  to 
be  found  in  the  books  on  the  subject;  and  had  been  able  to  reoon- 
oile  or  otherwise  dispose  of  conflicting  precedents  and  opinions,  and 
accurately  to  remember  and  exactly  apply  all  the  authorities,  at  an 
instant^s  notice,  in  excitement  and  disturbance, — his  learning  in 
that  branch  of  the  law  would  haye  ayailed  him  nothing  in  the 
adjustment  of  his  defensiye  measures  to  the  reasonable  neoessiiy  of 
the  case  presented  by  these  minks,  but  would,  if  relied  upon,  haye 
greatiy  increased  his  embarrassment  The  distinction  between 
felony  and  trespass  attempted  by  the  aggressor,  which  has  beeiit 
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flappoied  to  be  in  general  a  test  of  the  right  to  kill  him,  like  all 
other  tests  devised  in  former  times  to  illustrate  the  predominance 
of  the  sanctity  of  human  life  among  the  considerations  of  reason- 
able necessity,  is  inapplicable  to  the  present  case. 

One  who  finds  game,  that  is,  wild  animals  fit  for  food,  on  hit 
own  ground,  cannot  justify  pursuing  them  into  the  land  of  another. 
Jkane  t.  Olayicn,  7  Taunt  489.  But  in  Mittm  t.  Ihudrye,  Pop- 
ham,  161,  DoDBSiDOB,  J.,  said:  **  In  the  time  of  Ohief  Justice 
PoFHAX,  this  case  was  adjudged  in  this  court:  trespass  was  brought 
for  hunting,  and  breaking  of  hedges;  and  the  case  was,  that  a  man 
started  a  fox  in  his  own  land,  and  his  hounds  pursued  hiiii  into 
another  man's  lands,  and  it  was  holden  that  he  may  hunt  and  pur- 
sue him  into  any  man's  land,  because  a  fox  is  a  noisome  creature 
to  the  Commonwealth."  And  other  authorities  hold  that  a  man 
may  justify  an  entry  and  a  reasonable  trespass  upon  another's  land 
for  killing  mischievous  vermin,  that  is,  wild  animals  not  fit  for 
food.  OufMlry  v.  FeUham,  1  D.  ft  E.  334;  Nicholas  v.  Badger, 
dtedin  3  D.  ft  E.  259,  note  a;  Bac.  Abr.,  titie  Gk^me.  Wild  ducks 
being  valuable,  an  action  lies  for  frightening  them  from  a  decoy 
pond;  and  grouse  being  valuable,  an  action  lies  for  frightening 
them  away  from  a  man's  land.  Carrington  v.  Taylor y  11  East,  571; 
KeMe  V.  ffickeringtUy  11  id.  574,  note;  11  Mod.  74;  3  Salk.  9; 
Holt  14,  17,  19 ;  Ibottson  v.  Peaij  3  H.  ft  0.  644.  But  rooks  being 
worthless  and  destructive,  it  has  been  held  that  no  action  lies  for 
frightening  them  away  from  a  man's  premises,  ffannam  v.  Moekei, 
2  B.  ft  G.  934.  In  the  latter  case,  Baylby,  J.,  delivering  the  opin- 
ion of  the  court,  said:  "  In  considering  a  claim  of  this  kind,  the 
nature  and  properties  of  the  birds  are  not  immaterial.  The  law 
makes  a  distinction  between  animals  fitted  for  food,  and  those 
which  are  not;  between  those  which  are  destructive  to  private  prop- 
erty, and  those  which  are  not;  between  those  which  have  received 
protection  by  common  law  or  by  statute,  and  those  which  have  not. 
It  is  not  alleged  in  this  declaration  that  these  rooks  were  fit  for 
food;  and  we  know,  in  fact,  that  they  are  not  generally  so  used." 
Whether  all  the  English  authorities  on  the  subject  are  or  are  not 
in  every  particular  sound,  and  adapted  to  the  condition  of  this 
country,  they  at  least  tend  to  show  that  (with  perhaps  some  excep- 
tions not  pertinent  to  the  present  inquiry)  mischievous  vermin» 
alive  an?  free,  including  all  classes  of  noxious  wild  animals,  beasts. 
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birds,  insects,  and  reptiles,  not  fit  for  food,  are  worthless  in  the 
estimation  of  the  common  law. 

*^  Larceny  cannot  be  committed  in  some  things,  whereof  the 
owner  may  have  a  lawfal  property,  and  such  whereapon  he  may 
maintain  an  sction  of  trespiws,  in  respect  of  the  baseness  of  theii 
nature,  as  mastiflCs,  spaniels,  gray-hounds,  blood-hounds,  or  of  some 
things  wild  by  nature,  yet  reclaimed  by  art  or  industry,  as  bears, 
foxes,  ferrets,  etc.,  or  their  whelps,  or  calves,  because,  though 
reclaimed,  they  serve  not  for  food  but  pleasure,  and  so  differ  from 
pheasants,  swans,  etc,  made  tame,  which,  though  wild  by  nature, 
serve  for  food."  1  Hale^s  P.  C.  611,  512;  Rex  v.  Searing,  Buss.  & 
Ry.  360;  Norton  v.  Ladd,  5  N.  H.  203;  Warren  v.  State,  1  Greene 
(Iowa),  106,  111.  '*  Of  all  valuable  domestic  animals,  as  horses  and 
other  beasts  of  draught,  and  of  all  animals  domitm  natura,  which 
serve  for  food,  as  neat  or  other  cattle,  swine,  poultry,  and  the  like, 
^  *  larceny  may  be  committed;  and  also  of  the  flesh  of  such  as 
are  either  domitm  or  ferm  naturm,  when  killed.  As  to  those  animals 
which  do  not  serve  for  food,  and  which  therefore  the  law  holds  to 
have  no  intrinsic  value,  as  dogs  of  all  sorts,  and  other  creatures 
kept  for  whim  and  pleasure,  though  a  man  may  have  a  base  prop- 
erty therein  and  maintain  a  civil  action  for  the  loss  of  them,  yet 
they  are  not  of  such  estimation  as  that  the  crime  of  stealing  them 
amounts  to  larceny."    4  Bl.  Com.  236,  ♦♦235;  2  id.  393. 

"  The  taking  ♦  ♦  of  any  creatures  whatsoever  which  are 
domitm  natura,  and  fit  for  food,  as  ducks,  hens,  geese,  ♦  ♦  may 
be  felony;"  but  subjects  of  larceny  '^  ought  not  to  be  things  of  a 
base  nature,  as  dogs,  cats,  bears,  foxes,  monkeys,  ferrets,  and  the 
like,  which,  howsoever  they  may  be  valued  by  the  owner,  shall 
nerer  be  so  highly  regarded  by  the  law,  that  for  their  sakes  a  man 
shall  die."  1  Hawk.  R  C,  ch.  33,  §§  28,  23.  For  the  sake  of 
vermin,  though  tame  and  in  some  sense  valuable,  a  man  shall  not 
die.  Capital  punishment  for  stealing  a  domesticated  goose,  but  not 
for  stealing  a  domesticated  mink,such  is  the  discriminating  discipline 
of  ihe  common  law.  Human  life  of  inestimable  value;  domesticated 
uiumals,  valuable  for  food  or  for  practicable  use,  far  less  worthy  than 
the  human  spedes;  domesticated  vermin  less  worthy  still;  mischiev- 
ous  wild  vermin,  a  public  nuisance,  such  is  the  common-law 
appraisal.  Under  this  system,  the  malicious  destroyer  of  humac 
life  is  liable  to  indictment  and  death,  but  not  to  a  civil  action,  foi 
Ancient  reasons  difficult  to  be  now  discovered,  possibly  of  theoiogi- 
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cal  origin  (Bzodas,  xzi,  12,  18,  19,  22,  23;  Leyitions,  xxir,  17,  18; 
Numben,  xzxy,  81),  possibly  derived  from  the  difference  between 
human  life  which  no  man  owns,  and  other  life  which  may  be  the 
subject  of  property  (  WytUt  v.  Williams,  43  N.  H.  102);  the  malicious 
destroyer  or  property  in  domesticated  brutish  life  is  liable  to  an  action 
for  the  damage  to  property,  but  not  to  indictment;  the  felonious 
taker  of  another's  domesticated  animals,  of  the  class  recognized  by 
the  law  as  fit  for  food,  or  otherwise  useful  or  profitable,  is  liable  to  an 
indictment  and  an  action ;  the  taker  of  another's  domesticated 
animals  of  the  vermin  class  is  liable  to  an  action,  but  not  to  indict- 
ment; the  taker  on  another's  land  of  wild  animals  alive  and  free 
is  liable,  for  the  taking,  neither  to  an  action  nor  an  indictment 
Whether  these  distinctions  are,  in  detail,  sound  or  unsound,  and 
whether  some  of  them  do  or  do  not  cease  to  exist  when  larceny 
ceases  to  be  a  capital  crime,  they  at  least  show  a  general  recognition 
of  a  gradation  of  values;  and  if  the  common  law  furnishes  no  fixed 
and  definite  standard  for  a  pecuniary  measurement  of  the  differences 
in  the  legal  values  of  the  various  orders  of  creation,  it  does  recog- 
nize maiUrind  as  far  above,  and  wild  vermin  as  far  below,  domestic 
poultry.  And  the  test  of  the  reasonable  necessity  of  killing  an  indi- 
vidual of  the  highest  order,  emanating  from  the  peculiar  worth  of 
that  order,  cannot  be  deduced  from  the  worthlessness  of  the  lowest. 
If  the  legal  sacredness  of  all  human  life,  ranking  far  aboTe  the 
value  of  property,  is  the  sole  reason  for  holding  it  reasonably  neces- 
sary that  an  owner  of  property  should  submit  to  a  trespass  which 
he  can  only  prevent  by  destroying  such  life,  the  legal  inferiority 
of  vermin  life  in  its  wild  state,  too  base  to  be  admitted  to  the 
lowest  rank  of  property,  is  a  sufficient  reason  for  holding  it  reason- 
ably necessary  that  an  owner  should  prevent  a  trespass  by  the 
prompt  destruction  of  such  life.  And  if  the  remedy  of  an  action 
at  law  for  slight  injuries  (3  BL  Com.  4;  4  id.  185;  1  Hale's  P.  C. 
481;  2  Bishop's  Or.  L.,  §  641)  is  an  additional  reason  for  requiring  i 

scrupulous  care  in  resisting  a  felon,  and  for  not  killing  a  human  * 

trespasser  at  all,  the  abseace  of  such  a  remedy  in  this  case  was  an  I 

additional  reason  for  using  some  other  than  inadequate  measures  i 

of  extreme  gentleness,  and  for  instantly  emplojring  a  remedy  likelj 
to  be  lost  by  delay. 

Perhaps  the  statute  upon  which  this  suit  is  brought  is  to  be  re- 
garded as  elevating  minks  above  the  base  character  and  position 
held  by  them  at  common  law.     But  it  does  not  elevate  them  to  the 
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rank  of  property,  nor  take  them  out  of  the  class  of  wild  Termin. 
And  whatever  elevation  fliere  is  is  intermittent^  oocorring  only 
daring  a  portion  of  each  year.  The  statute  is  not  a  prohibition  of 
killing  them,  but  a  regulation  of  flie  time  when  they  may  be  killed, 
enacted  not  out  of  any  tenderness  for  them.  The  object  of  the 
statute,  hinted  at  in  the  title  of  the  original  act  (Laws  1866,  eh. 
4228)  is,  not  that  these  ''fur-bearing  animals  "  shall  not  be  killed, 
but  that  there  may  be  mof%^  of  them  to  be  killed,  and  that  killing 
them  may  be  a  more  lucrative  )U8iness.  In  the  case  of  a  man,  the 
law  surrounds  his  life  with  unparalleled  safeguards  for  the  sake  of 
his  life  conclusively  presumed  to  be  of  incalculable  value;  in  flie 
case  of  a  mink,  it  is  not  his  life,  but  his  pelt  that  the  statute  takes 
an  interest  in.  How  impossible,  then,  it  is  to  apply  the  severe  tests 
of  reasonably  necessary  defensive  homicide,  founded  upon  grand 
considerations  of  the  sacredness  of  human  life,  to  the  reasonably 
necessary  defensive  destruction  of  vermin  life,  so  far  from  being 
sacred  in  the  contemplation  of  the  statute  and  the  common  law. 
And  when  the  rule  of  imminent  danger  has  been  so  much  applied 
in  cases  of  homicide  as  to  acquire  a  peculiar  technical  meaning, 
founded  on  and  adapted  to  the  sacredness  of  the  subject-matter  of 
those  cases,  how  probable  it  is  that  such  a  rule,  applied  to  a  case 
like  this,  without  the  qualifications  and  explanations  necessary  to 
adapt  it  to  the  subject-matter  of  the  suit,  would  convey  erroneous 
ideas  of  the  law,  mislead  the  defendant  and  the  jury,  and  work 
injustice. 

The  quantity,  quality  and  time  of  justifiable  defensive  force  de- 
pend upon  the  reasonable  necessity  of  each  case;  and  that  reasona- 
ble necessity,  depending  upon  the  particular  circumstance  of  the 
case,  is  a  question  of  fact,  like  a  question  of  reasonable  use  of  land 
or  water;  Bassett  v.  3.  If.  Co.,  43  N.  H.  569;  8weit  v.  Ouits,  60 
id.  489;  Hajfes  v.  Waldron,  44  id.  580;  or  reasonable  time;  Fav&r 
V.  FhiOriek,  5  id.  858;  OoodaU  v.  Str$eier,  16  id.  97;  Barker  v. 
Bi9rb$r,  id.  885;  Waimm  v.  Walker,  28  id.  492;  Tufis  v.  Hayes,  81 
id.  188;  EnawUon  v.  TiUon,  38  id.  268;  Odlin  v.  Gove,  41  id.  476, 
Tj/ler  V.  WeMer,  48  id.  147;  8taU  v.  Plaisted,  id.  418;  WdOaee  v. 
Co.,  44  id.  628;  2  Kenf  s  Oom.  480  {contra,  Moree  v.  BeOows,  7  id. 
549,  666;  in  Concord  Bank  v.  Oregg,  14  id.  881,  and  Doe  v.  Thamp- 
eon,  22  id.  217,  the  court  found  the  fact  from  the  evidence  which 
was  apparently  submitted  to  the  court);  or  reasonable  place;  CWr- 
rier  v.  Currier,  2  id.  75;  Plandere  v.  Lamphear,  9  id.  201;  Rhoadee 
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T.  Pwrhf,  10  id.  86;  HchnM  x.  FUher,  18  id.  9;  Miles  t.  Roberts, 
94  id.  364;  or  reasonable  oanae  to  belieye  a  man  gnilty;  Eastnum 
y.  KeoMor,  44  id.  618,  630;  Lisi&r  y.  Perryman,  L.  R,  4  H.  L.  621; 
•or  reaaonable  oanee  to  beliere  a  dog  vioions;  Kittredge  ▼.  SUioU, 
16  id.  77,  Si;  or  reaaonable  sofBciency  of  a  highway;  Johnean  y. 
Haverhitt,  86  id«  74;  ffatt  r.  Manchester,  40  id.  410;  Cflark  y.  Bar- 
rington,  41  id«  44,  63;  Howe  r.  PlainfiM,  id.  136,  188;  Winship 
y.  Bi^eld,  43  id«  197;  Okaniberlain  y.  Enfield^  43  id.  366;  or  reas- 
onable oare  in  naing  a  highway;  OarlUm  y.  Bath,  33  id.  669;  Paimer 
y.  PartsimKmth,  48  id.  366;  or  reaaonable  care,  diligence  or  skill  in 
bailment  and  other  cases;  Leightan  y.  Sargent^  37  id.  460;  ShepU/g 
y.  FeU,  8  id«  131;  Ihw  y.  Sagward,  13  id.  37L 

The  oaoal  pretext  for  taming  fact  into  law  ia  the  oonyenienoe 
and  importance  of  certainty  and  minnte  specification  in  the  mlea 
of  action,  by  which  men  are  required  to  goyem  themaelyea.  1 
Biahop'a  Or.  L.,  §  866;  Oray  y.  Jackson,  61  N.  H.  36.  Bat,  if 
taming  file  fact  of  reaaonable  neceeaity  into  a  matter  of  law  haa 
been  practically  asefal  in  cases  of  homicide  and  assault,  the  same 
metamoiphoeis  extended,  without  limitation,  to  cases  like  this, 
would  be  productiye  of  serious  inconyenience  and  uncertainty. 
When  flie  defendant  was  considering  what  to  do,  how  much  would 
he  haye  been  aided  by  adyice  to  beware  of  yiolating  the  law,  and 
sospend  defensiye  operations  untQ  he  had  first  tested  the  reasonable 
necessity  of  shooting,  by  such  criteria  as  the  distinction  between 
trespass  and  felony,  tiie  dogma  requiring  a  request  to  depart  (mod- 
ified as  it  is  in  cases  of  trespass  vi  et  armis),  the  plea  of  son  assauU 
dmnesne,  and  the  doctrine  of  mottitur  manus  imposuU  f  How  much 
certainty  would  he  haye  deriyed  from  such  a  warning?  It  would 
seem  to  him  that  things  had  come  to  a  strange  pass,  if  a  man  could 
not,  without  going  through  a  coarse  of  I^;al  study,  be  qualified  to 
judge  of  the  reasonable  necessity  of  shooting  minks  caught  in  the  act 
of  ftlnMring  his  geese,  and  taking  forcible  possession  of  his  pond. 
And,  if  he  had  happened  to  be  conyersant  with  the  doctrine  of  im- 
minent danger,  as  it  is  generally  laid  down  in  reported  cases  of 
homidde  and  assault,  instead  of  his  course  being  cleared  by  that 
kind  of  knowledge^  he  would,  by  its  guidance,  haye  plunged  into 
inextricable  difficulty.  Applying  that  rule  of  imminent  danger, 
he  would  probably  conclude  that  he  could  not  lawfully  fire  at  the 
minks  until  they  came  so  near  their  prey  that  his  defense  would  be 
as  dangerous  as  their  attack. 
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<<A1I  our  jurists  hold  that  a  certain  quantity  of  risk  to  life  or  limb 
justifies  a  man  in  shooting  or  stabbing  an  assailant ;  but  they  have 
long  since  given  up  in  despair  the  attempt  to  describe,  in  precise 
words,  that  quantity  of  risk.  They  only  say  that  it  must  be,  not  a 
slight  risk,  but  a  risk  such  as  would  cause  serious  apprehensions 
to  a  man  of  firm  mind;  and  who  will  undertake  to  say  what  is 
the  precise  amount  of  apprehension  which  deserves  to  be  called 
serious,  or  what  is  the  precise  texture  of  mind  which  deserves  to  be 
called  firm?  It  is  doubtless  to  be  regretted  that  the  nature  of 
words  and  the  nature  of  things  do  not  admit  of  more  accurate 
legislation.  *  *  *  A  man  beset  by  assassins  is  not  bound  to 
let  himself  be  tortured  and  butchered  without  using  his  weapons, 
because  nobody  has  ever  been  able  precisely  to  define  the  amount 
of  danger  which  justifies  homicide."    2  Macaulay's  Hist  Eng.  368, 

369  (Am.  ed.,  1849). 

IIL  The  claim  that  the  defendant  was  liable,  if  flie  geese  could 
have  been  protected  by  driving  them  away  from  the  minks,  cannot 
be  sustained. 

Requiring  the  defendant  to  drive  away  the  minks  if  he  could,  is 
an  admission  that  he  had  a  right  to  drive  them  away,  and  that 
they  had  no  right  to  remain  on  his  premises  without  his  consent 
But,  requiring  him.  If  he  could  not  drive  them  away  from  the  geese, 
to  drive  the  geese  away  from  them,  is  a  practical  denial  of  his  right 
to  keep  geese  in  his  own  pond  or  on  his  own  land,  if  he  could  only 
keep  them  there  by  killing  minks.  It  amounts  to  this:  it  being 
impracticable  to  permanently  eject  the  assailants,  he  must  banish 
the  assailed;  and  the  raising  of  geese  being  impossible,  the  raising 
of  minks  is  compulsory.  A  freeholder,  permitted  to  fire  blank 
cartridges  only  to  cover  the  endless  retreat  of  his  poultry  before 
these  marauders,  and  obliged  to  suffer  such  an  enemy  to  ravage  his 
lands  and  waters  with  boldness  generated  by  impunity,  is  a  result 
of  turning  the  fact  of  the  reasonable  necessity  of  retreating  to  the 
wall  before  a  human  assailant  into  a  universal  rule  of  law.  This 
rule  practically  compels  the  defendant  to  bring  his  poultry  to  the 
block  prematurely,  and  to  abandon  an  important  branch  of  agri- 
cultural  industry.  His  right  of  protecting  his  fowls  is  merely  his 
right  of  exterminating  them. 

Not  only  is  one  species  of  his  personal  property  extinguished,  the 
freedom  of  rural  life  restricted,  and  a  profit  of  husbandry  cut  off, 
but  he  is  forced  to  surrender  his  domain  to  hostile  occupation,-- 
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hiB  rights  in  real  estate  are  materially  impaired.  The  fee^  to  be 
sure,  remains  in  him;  but  he  iaTolontarily  holds  it  in  trust  for  the 
nse  of  others,  whom  he  is  physically  unable  to  etpel,  because  the 
only  defensive  measure  that  would  be  effectual  is  prohibited.  If 
flie  use  of  his  land  is  taken  from  him  for  a  priyate  purpose,  how 
oan  his  constitutional  right  of  acquiring  and  possessing  property 
be  thus  infringed?  If  the  use  is  a  public  one^  how  can  his  right 
be  taken  without  compensation?  Ash  v.  OummingSy  50  N.  H.  591, 
Aikm  v.  B.  0.  di  M.  R.  J2.,  51  id.  504,  and  other  cases,  admit  the 
land-owner's  freedom  from  the  invasion  of  private  use;  and  main- 
tain his  right  to  compensation  for  the  inundation  of  his  land  for 
public  use, — a  use  less  inconsistent  with  the  business  of  raising 
aquatic  poultry,  than  the  use  of  his  land  as  a  camp  and  nursery  for 
destructive  vermin.  His  right  of  compensation  is  annihilated;  and 
his  right  of  defense,  established  by  the  primary  law  of  nature,  and 
guaranteed  by  the  common  law  and  the  constitution,  is  reduced  to 
an  aggravating  abstraction  by  the  error  of  giving  to  vermin  the 
benefit  of  a  test  of  the  reasonable  necessity  of  defensive  homicide, 
founded  on  the  transcendent  legal  worth  of  human  life. 

It  is  reasonably  necessary  that  the  person  who  kills  another  in 
his  own  defense  should  have  first  retreated  as  far  as  he  conveniently 
or  safely  can,  to  avoid  the  violence  of  ilie  assault.  And  taough, 
under  some  circumstances,  in  a  time  of  war,  it  may  be  a  reproach 
to  fiee  from  the  public  enemy;  yet,  between  two  citizens  under  the 
same  government  in  a  time  of  peace,  ''  the  law  countenances  no 
such  point  of  honor,  because  the  king  and  his  courts  are  the 
tnndices  injuriarum,  and  will  give  to  the  party  wronged  all  the 
satisfaction  he  deserves.  *  *  *  *  The  party  assaulted  must 
therefore  fiee  as  far  as  he  conveniently  can,  either  by  reason  of 
some  wall,  ditch,  or  other  impediment,  or  as  far  as  the  fierceness 
of  the  assault  will  permit  him."  4  Bl.  Com.  185;  1  Hale's  P.  C.481. 
This  maxim  of  retreating  to  the  wall  is  a  statement  of  fact  properly 
illustrating  the  weight  to  be  given  to  the  sanctity  of  human  life  in 
determining  the  reasonable  necessity  of  killing  a  human  being.  It 
has  been  turned  into  law,  and  applied,  as  a  rule  of  law,  in  cases  of 
homicide,  where  the  accused  set  up,  in  justification,  the  prevention 
of  a  felony;  but  it  is  not  applicable  to  the  defensive  destruction  of 
vermin. 

What  authorities  are  there  requiring  a  retreat  in  this  case?  None 
have  been  found,  though  diligent  search  has  been  made.  Tn  WaA 
Vol.  XVI.  — 47 
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IMaadMif 0  horaee*  while  being  drlTen  bj  blm,  with  due  cue,  on  a  p«bUe 
blgliwej,  were  frightened  bj  a  loooniotlTe»  becune  unmanageable  and  raa 
npon  plaintiff's  land  and  broke  a  poet  there.  BM,  that  defendant  was  not 
UaUe  for  the  damage.    (Bib  note,  p.  884. ) 

TRESPASS  to  recoTer  the  Talno  of  a  stone-post  The  post  was 
situated  upon  the  plaintiff's  premises,  in  the  village  of  Tilton, 
but  within  about  four  feet  of  the  line  of  the  highway.  There  was 
no  fence  or  other  barrier  between  it  and  the  highway.  Defendant 
was  driying  his  horses  with  dne  care  in  the  highway,  near  where 
the  railroad  crossed  it;  the  horses  became  frightened  at  a  locomo- 
tiye  and  unmanageable,  and  ran  away,  striking  in  their  course 
against  said  post  and  breaking  it.  The  foregoing  &ctB  were  agreed 
npon. 

Rogersy  for  plaintiff. 

Barnard  dk  Siamdorfi,  for  defendant 

Dob,  J.  It  is  agreed  that  the  defendant  was  in  the  uae  of  (ndinaiy 
care  and  skill  in  managing  his  horses,  until  they  were  frightened;  and 
that  they  then  became  unmanageable,  and  ran  against  and  broke  a 
post  on  the  plaintiff 's  land.  It  is  not  explicitly  stated  that  the 
defendant  was  without  actual  fault,  that  he  was  not  guilty  of  any 
malice,  or  unreasonable  nnskillf  ulness  or  negligence  ;  but  it  is  to  be 
inferred  that  the  fact  was  so ;  and  we  decide  the  cai>e  on  that 
ground.  We  take  the  case  as  one  where,  without  actual  fault  in 
the  defendant,  his  liorses  broke  from  his  control,  ran  away  with 
him,  went  upon  the  plaintiff 's  land,  and  did  damage  there,  against 
the  will,  intent,  and  desire  of  the  defendant. 

Sir  Thomas  Raymond's  report  of  Lambert  dt  Ottioit  t.  Be^bey 
(T.  Baym.  421),  and  Bwsey  t.  Olliot  A  Lanibert(T.  Baym.  467),  is. 
'*  The  question  was  this  :  A  jailer  takes  from  the  baih'ff  u  prisoner 
arrested  by  him  out  of  the  bailiff's  jurisdiction,  whether  the  jailer 
be  liable  to  an  action  of  false  imprisonment  ?  and  the  judges  of  the 
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Oommon  Pleas  did  all  hold  that  he  was;  and  of  that  opinion  1  am, 
for  these  reasons: 

''1.  In  all  civil  acts,  the  law  doth  not  so  much  regard  the  intent 
of  the  actor,  as  the  loss  and  damage  of  the  party  suffering ;  and, 
therefore,  Mich.  G  E.  4.  7.  a.  pi.  18.  TVespass  quare  vi  et  armts 
dauaum  freffii,  et  herbam  HMtn  pedHus  calcando  consumpsit  in  six 
acres.  The  defendant  pleads  that  he  hath  an  acre  lying  next  the 
Btdd  six  acres,  and  upon  it  a  hedge  of  thorns,  and  he  out  the  thorns, 
and  they,  ipw  invito,  fell  upon  the  plaintiff's  land,  and  the  defend- 
ant took  them  off  as  soon  as  he  could,  which  is  the  same  trespass  ; 
and  the  plaintiff  demurred ;  and  adjudged  for  the  plaintiff ;  for 
though  a  man  doth  a  lawful  thing,  yet,  if  any  damage  do  thereby 
befall  another,  he  shall  answer  for  it,  if  ho  could  have  avoided  it. 
As  if  a  man  lop  a  tree,  and  the  boughs  fall  upon  another,  ipso  invito, 
yet  an  action  lies.  If  a  man  shoots  at  butts,  and  hurtsanother  una- 
wares, an  action  lies.  I  have  land  through  which  a  river  runs  to 
your  mill,  and  I  lop  the  fallows  growing, upon  the  river  side,  which 
accidentally  stop  the  water,  so  as  your  mill  is  hindered,  an  action 
lies.  If  I  am  building  my  own  house,  and  a  piece  of  timber  falls 
on  my  neighbor's  house,  and  breaks  part  of  it,  an  action  lies. 
If  a  man  assault  me,  and  I  lift  up  my  staff  to  defend  myself, 
and,  in  lifting  it  up,  hit  another,  an  action  lies  by  that  person,  and 
yet  I  did  a  lawful  thing.  And  the  reason  of  all  these  cases  is, 
because  he  that  is  damaged  ought  to  be  recompensed.  But  other- 
wise it  is  in  criminal  cases,  for  there  actus  nonfacit  reum  nisi  mens 
sit  rea. 

''  Mich.  23.  Gar.  1  B.  R  Stile  72.  Ouilbert  v.  Stone,  Trespass 
for  entering  his  close,  and  taking  away  his  horse.  The  defendant 
pleads  that  he,  for  fear  of  his  life,  by  threats  of  twelve  men,  went 
into  the  plaintiff's  house,  and  took  the  horse.  The  plaintiff  de- 
murred ;  and  adjudged  for  the  plaintiff,  because  threats  could  not 
excuse  the  defendant,  and  make  satisfaction  to  the  plaintiff. 

"Hop.  134,  Weaver  Y.  Ward.  Trespass  of  assault  and  battery. 
The  defendant  pleads,  that  he  was  a  trained  soldier  in  London,  and 
he  and  the  plaintiff  were  skirmishing  with  their  company,  and  the 
defendant,  with  his  musket,  casualiter,  et  per  infortunium  et  contra 
voluntatem  suam  in  discharging  of  his  giin  hurt  the  plaintiff  ;  and 
resolved  no  good  plea.  So  here,  though  the  defendant  knew  not 
of  the  wrongful  taking  of  the  plaintiff,  yet  that  will  not  make  any 
recompense  for  the  wrong  the  plaintiff  hath  sustained.    *    *    But 
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the  three  other  judges  resolved  that  the  defendant,  the  jailer, 
conld  not  be  charged,  because  he  could  not  have  notice  whether  the 
prisoner  was  legally  arrested  or  not/' 

In  Fletcher  v.  Rylands,  L.  B.,*3  H.  K  330,  Lord  Obanwobth 
said:  "  In  considering  whether  a  defendant  is  liable  to  a  plaintiil 
for  damage  which  the  plaintiff  may  have  sustained,  the  question  in 
general  is,  not  whether  the  defendant  has  acted  with  due  care  and 
caution,  but  whether  his  acts  have  occasioned  the  damage.  This 
is  all  well  explained  in  the  old  case  of  Lan^bert  y.  Bessey,  reported 
by  Sir  Thomas  Baymond  (Sir  T.  Baym.  421).  And  the  doctrine  is 
founded  on  good  sense.  For  when  one  person,  in  managing  his 
own  affairs,  causes,  howeyer  innocently,  damage  to  another,  it  is 
obviously  only  just  that  he  should  be  the  party  to  suffer." 

The  head-note  of  Weaver  v.  Ward,  Hob.  135  is:  "If  one  trained 
soldier  wound  another,  in  skirmishing  for  exercise,  an  action  for 
trespass  will  lie,  unless  it  shall  appear  from  the  defendant's  plea 
that  he  was  guilty  of  no  negligence,  and  that  the  injury  was  inevi- 
table." The  reason  of  the  decision,  as  reported,  was  this  :  ''For 
though  it  were  agreed,  that  if  men  tilt  or  tourney  in  the  presence 
of  the  king,  or  if  two  masters  of  defense  playing  their  prizes  kill  one 
another,  that  this  shall  be  no  felony ;  or  if  a  lunatic  kill  a  man,  or 
the  like ;  because  felony  must  be  done  animo  felonico  ;  yet  in  tres- 
pass, which  tends  only  to  give  damages  according  to  hurt  or  loss, 
it  is  not  so  ;  and,  therefore,  if  a  lunatic  hurt  a  man,  he  shall  be 
answerable  in  trespass  ;  and  therefore  no  man  shall  be  excused  of 
a  trespass  (for  this  is  the  nature  of  an  excuse,  and  not  of  a  justifica- 
tion, praut  ei  bene  licuit),  except  it  may  be  judged  utterly  without 
his  fault ;  as  if  a  man  by  force  take  my  hand  and  strike  you ;  or  if 
here  the  defendant  had  said  that  the  plaintiff  ran  across  his  piece 
when  it  was  discharging ;  or  had  set  forth  the  case  with  its  circum- 
stances, so  as  it  had  appeared  to  the  court  that  it  had  been  inevi- 
table, and  that  the  defendant  had  committed  no  negligence  to  give 
occasion  to  the  hurt." 

There  may  be  some  ground  to  argue  that  ''  utterly  without  hia 
fault,"  ''inevitable,"  and  "no  negligence,"  in  the  sense  intended 
in  that  case,  mean  no  more  than  the  modem  phrase  "ordinary  and 
reasonable  care  and  prudence ;"  and  that,  in  such  a  case,  at  the 
present  time,  to  hold  a  plea  good  that  alleges  the  exercise  of  reason- 
able care,  without  setting  forth  all  "the  circumstances"  or  evidence 
•astaining  the  plea,  would  be  substantially  in  compliance  with  the 
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law  of  that  case,  due  aUowanoe  being  made  for  the  difference  of  legal 
language  used  at  different  periods,  and  the  difference  in  the  forms 
of  pleading.  But  the  drift  of  the  ancient  English  authorities  on  the 
law  of  torts  seems  to  differ  materially  from  the  view  now  pre- 
Tailiug  in  this  coantry.  Formerly,  in  England,  there  seems  to  liaye 
been  no  well-defined  test  of  an  actionable  tort.  Defendants  were 
often  held  liable  ''because,"  as  Raymond  says,  ''  he  that  is  damaged 
ought  to  be  recompensed;  '*  and  not  because,  upon  some  clearly 
stated  principle  of  law  founded  on  actual  culpability,  public  policy, 
or  natural  justice,  he  was  entitled  to  compensation  from  the  defend* 
ant.  The  law  was  supposed  to  regard  *'  the  loss  and  damage  of  the 
party  suffering,"  more  than  the  negligence  and  blameworthiness  of 
the  defendant:  but  how  much  more  it  regarded  the  former  than 
the  latter,  was  a  question  not  settled,  and  very  little  investigated. 
'' The  loss  and  damage  of  the  party  suffering,"  if  without  relief, 
would  be  a  hardship  to  him;  relief  compulsorily  furnished  by  the 
oilier  party  would  often  be  a  hardship  to  him:  when  and  why 
*^  the  loss  and  damage  "  should,  and  when  and  why  they  should 
not,  be  transferred  from  one  to  the  other,  by  process  of  law,  were 
problems  not  solved  in  a  philosophical  manner.  They  were  prece- 
dents, ustablished  upon  superficial,  crude,  and  undigested  notions; 
but  no  application  of  the  general  system  of  legal  reason  to  thissub- 
jf.",t. 

Mr.  Holmes  says:  ''It  may  safely  be  stated  that  all  the  more 
ancient  examples  are  traceable  to  conceptions  of  a  much  ruder  sort 
(than  actual  fault),  and  in  modem  times  to  more  or  less  definitely 
thought-put  views  of  public  policy.  The  old  writs  in  trespass  did 
not  allege,  nor  was  it  necessary  to  show,  anything  savoring  of  culpa- 
bility. It  was  enough  that  a  certain  event  had  happened,  and  it  was 
not  even  necessary  that  the  act  should  be  done  intentionally,  though 
innocently.  An  accidental  blow  was  as  good  a  cause  of  action  as 
an  intentional  one.  On  the  other  hand,  whan,  as  in  Rylands  v. 
Fleich&r,  modem  courts  hold  a  man  liable  for  the  escape  of  water 
from  a  reservoir  which  he  has  built  upon  his  land,  or  for  the  escape 
of  cattle,  although  he  is  not  alleged  to  have  been  negligent,  they 
do  not  proceed  upon  the  ground  that  there  is  an  element  of  culpa- 
bility in  making  such  a  reservoir,  or  in  keeping  cattle,  sufficient  to 
€harge  the  defendant  as  soon  as  a  damnum  occurs,  but  on  the  prin- 
ciple that  it  is  politic  to  make  those  who  go  into  extra-hazardous 
employments  take  the  risk  on  their  own  shoulders."    He  alludea 
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to  the  fact  that  ''there  is  no  oertaint;  what  will  be  thought  extra- 
hazardous in  a  certain  jorisdiotion  at  the  certain  time/'  bat  sug- 
gests tiiat  many  particular  instances  point  to  the  general  principle 
of  liability  for  the  consequences  of  extra-hasardous  undertakings  as 
the  tacitly  assumed  ground  of  decision.  7  Am.  Law  Ber.  052, 
653,  662;  2  Kent's  Conu  (12th  ed.)  561,  n.  1;  4  id.  110,  n.  1.  If 
the  hasardous  nature  of  things  or  of  acts  is  adopted  as  the  test,  or 
one  of  the  tests,  and  English  authorities  are  taken  as  the  standard 
of  what  is  to  be  regarded  as  hazardous,  ''  it  will  be  necessary  to  go 
the  length  of  saying  that  an  owner  of  real  property  is  liable  for  all 
damage  resulting  to  his  neighbor's  property  from  any  thing  done 
upon  his  own  land''  (Mellish's  argument  in  Fletchers.  Rylands,  L. 
R,  1  Ex.  272),  and  that  an  indiTidual  is  answerable  ''  who,  for  his 
own  benefit,  makes  an  improTement  on  his  own  land,  according  to 
his  best  skill  and  diligence,  and  not  foreseeing  it  will  produce  any 
injury  to  his  neighbor,  if  he  thereby  unwittingly  injure  his  neigh- 
bor." GiBBS,  C.  J.,  in  SfUton  v.  Olarke,  6  Taunt  44,  approved 
by  Blagebubk,  J.,  in  Fhtcher  t.  RylandSy  L.  R.,  1  Ex.  286.  If 
danger  is  adopted  as  a  test,  and  the  English  authorities  are  aban- 
doned, the  fact  of  danger,  controverted  in  each  case,  will  present  a 
question  for  the  jury,  and  expand  the  issue  of  tort  or  no  tort,  into 
a  question  of  reasonableness  in  a  form  much  broader  than  has  been 
generally  used;  or  courts  will  be  left  to  devise  tests  of  peril,  under 
varying  influences  of  time  and  place  that  may  not  immediately  pro- 
duce a  uniform,  consistent  and  permanent  rule. 

It  would  seem  that  some  of  the  early  English  decisions  were 
based  on  a  view  as  narrow  as  that  which  regards  nothing  but  the 
hardship  ''  of  the  party  suffering; "  disregards  the  question  whether, 
by  transferring  the  hardship  to  the  other  party,  any  thing  more 
will  be  done  than  substitute  one  suffering  party  for  another;  and 
does  not  consider  what  legal  reason  can  be  given  for  relieving  the 
party  who  has  suffered,  by  making  another  suffer  the  expense  of 
his  relief.  For  some  of  those  decisions,  better  reasons  may  now  be 
given  than  were  thought  of  when  the  decision?  were  announced: 
but  whether  a  satisfactory  test  of  an  actionable  tort  can  be  extracted 
from  the  ancient  authorities,  and  whether  the  few  modem  cases 
that  carry  out  the  doctrine  of  those  authorities  as  far  as  it  is  carried 
in  Fletcher  v.  Rylands,  3  H.  &  C.  774;  L.  R,  1  Ex.  265;  L.  R,  3 
H.  L.  330;  L.  R  (Phil,  ed.),  3  Ex.  352,  can  be  sustained,  is  very 
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doabtfoL    The  current  of  American  antborit;  is  very  strongly 
lagainst  some  of  the  leading  English  cases. 

One  of  the  strongest  presentations  of  the  extreme  English  view 
IS  by  BiAOKBUSN,  J.,  who  says,  in  Fletcher  t.  ByJands,  L.  B.,  1 
Ex.  379,  380,  281,  282 :  ''  We  think  that  the  true  rnle  of  law  is, 
that  the  person  who  for  his  own  purposes  brings  on  his  lands,  and 
collects  and  keeps  there,  any  thing  likely  to  do  mischief  if  it  escapes, 
mnst  keep  it  in  at  his  peril,  and  if  he  does  not  do  so,  ia  prima  facie 
answerable  for  all  the  damage  which  is  the  natural  consequence  of 
its  escape.  He  can  excuse  himself  by  showing  that  the  escape  was 
owing  to  the  plaintifTs  default;  or  perhaps  that  the  escape  was  the 
consequence  of  vis  major,  or  the  act  of  God;  but  as  nothing  of  this 
sort  exists  here,  it  is  unnecessary  to  inquire  what  excuse  would  be 
sufficient.  The  general  rule,  as  abore  stated,  seems,  on  principle, 
just  The  person  whose  grass  or  com  is  eaten  down  by  the  escap- 
ing cattle  of  his  neighbor,  or  whose  mine  is  flooded  by  the  water 
from  his  neighbor's  reservoir,  or  whose  cellar  is  invaded  by  the  filth 
of  his  neighbor's  privy,  or  whose  habitation  is  made  unhealthy  by 
the  fumes  and  noisome  vapors  of  his  neighbor's  alkali  works,  is 
damnified  without  any  fault  of  his  own;  and  it  seems  but  reasonable 
4ind  just  that  the  neighbor,  who  has  brought  something  on  his  own 
property  which  was  not  naturally  there,  harmless  to  others  so  long 
as  it  is  confined  to  his  own  property,  but  which  he  knows  to  be 
mischievous  if  it  gets  on  his  neighbor's,  should  be  obliged  to  make 
good  the  damage  which  ensues  if  he  does  not  succeed  in  confining 
it  to  his  own  property.  But  for  his  act  in  bringing  it  there  no 
mischief  could  have  accrued,  and  it  seems  but  just  that  he  should, 
at  his  peril,  keep  it  there  so  that  no  mischief  may  accrue,  or  answer 
forthe  natural  and  anticipated  consequences.  And,  upon  authority, 
this  we  think  is  established  to  be  the  law,  whether  things  so  brought 
be  beasts,  or  water,  or  filth,  or  stenches.  The  case  that  has  most 
conunonly  occurred,  and  which  is  most  frequently  to  be  found  in  the 
books,  is  as  to  the  obligation  of  the  owner  of  cattle  which  he  has 
brought  on  his  land  to  prevent  their  escaping  and  doing  mischief. 
The  law,  as  to  them,  seems  to  be  perfectly  settled  from  early  times; 
the  owner  must  keep  them  in  at  his  peril,  or  he  will  be  answerable 
for  the  natural  consequences  of  their  escape;  that  is,  with  regard 
to  tame  beasts,  for  the  grass  they  eat  and  trample  upon,  though 
not  for  any  injury  to  the  person  of  others,  for  our  ancestors  have 
settled  that  it  is  not  the  general  nature  of  horses  to  kick,  or  bulls 
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to  gore  (or,  he  might  have  added,  dogs  to  bite),  bat  if  the  owner 
knows  that  the  beast  has  a  yieions  propensity  to  attack  man,  he  will 
be  answerable  for  that  too.  *  *  *  In  these  latter  anthoritiet 
(relating  to  animalH  called  mischieyons  or  ferocious),  the  point 
under  consideration  was  damage  to  the  person;  and  what  was  de* 
oided  was,  that  where  it  was  known  that  hurt  to  the  person  was 
the  natural  consequence  of  the  animal  being  loose,  the  owner  should 
be  responsible  in  damages  for  such  hurt,  though  where  it  was  not 
known  to  be  so,  the  owner  was  not  responsible  for  such  damages; 
but  where  the  damage  is,  like  eating  grass  or  other  ordinary  ingre- 
dients in  damage  feasant,  the  natura]  consequence  of  the  escape, 
the  rule  as  to  keeping  in  the  animal  is  the  same.  *  *  *  There 
does  not  appear  to  be  any  difference,  in  principle,  between  the  ex- 
tent of  the  duty  cast  on  him  who  brings  cattle  on  his  land  to  keep 
them  in,  arid  the  extent  of  the  duty  imposed  on  him  who  brings  on 
his  Und  water,  filth  or  stenches,  or  any  other  thing  which  will,  if  it 
escape,  naturally  do  damage,  to  prevent  their  escaping  and  injur- 
ing his  neighbor.** 

This  seems  to  be  substantially  an  adoption  of  the  early  authori- 
ties, and  an  extension  of  the  ancient  practice  of  holding  the,  defend- 
ant liable,  in  some  cases,  on  the  partial  view  that  regarded  the 
misfortune  of  the  plaintiff  upon  whom  a  damage  had  fallen,  and 
required  no  legal  reason  for  transferring  the  damage  to  the  defend- 
ant. The  ancient  rule  was,  that  a  person  in  whos^  house,  or  on 
whose  land,  a  fire  accidentally  originated,  which  spread  to  his  neigh- 
bor's property  and  destroyed  it,  must  make  good  the  loss.  Filliter 
V.  Phippardy  11  A.  &  B.  (N.  S.)  347,  354;  Tubervil  v.  Stamp,  1 
Oomyns,  32;  S.  0.,  1  Salk.  13;  Oom.  Dig.,  Action  upon  the  cusefor 
Negligence  (A.  6.);  1  Arch.  N.  P.  539;  Fletcher  v.  Rylands,  3  H.  & 
0.  790,  793;  Russell  v.  Fabyan,  34  N.  H.  218,  225.  No  inquiry 
was  made  into  the  reason  of  putting  upon  him  his  neighbor's  loss 
as  well  as  his  own.  The  rule  of  such  cases  is  applied,  by  Black- 
burn, to  every  thing  which  a  man  brings  on  his  land,  which  will, 
if  it  escape,  naturally  do  damage.  One  result  of  such  a  doctrine  is, 
that  every  one  building  a  fire  on  his  own  hearth,  for  necessary  pur- 
poses, with  the  utmost  care,  does  so  at  the  peril,  not  only  of  losing 
his  own  house,  but  of  being  irretrievably  ruined  if  a  spark  from  his 
chimney  starts  a  conflagration  which  lays  waste  the  neighborhood. 
''  In  conflict  with  the  rule,  as  laid  down  in  the  English  cases,  is  h 
class  of  cases  in  reference  to  damage  from  fire  communicated  from 
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the  adjoining  premises.  Fire,  like  water  or  steam^  is  likely  to  pro- 
dnoe  mischief  if  it  escapes  and  goes  beyond  control;  and  yet  it  has 
neyer  been  held  in  this  country  that  one,  building  a  fire  upon  his 
own  premises,  can  be  made  liable  if  it  escapes  upon  his  neighbor's 
premises,  and  does  him  damage,  without  proof  of  negligence. "  Loh$ 
^.  Buchanan^  61  N.  Y.  476,  487;  S.  C,  10  Am.  Sep.  628. 

Every  thing  that  a  man  can  bring  on  his  land  is  capable  of  escap- 
ing, against  his  will,  and  without  his  fault,  with  or  without  assist- 
ance, in  some  form,  solid,  liquid,  or  gaseous,  changed  or  unchanged 
by  the  transforming  processes  of  nature  or  art,  and  of  doing  dam- 
age after  its  escape.  Moreover,  if  there  is  a  legal  principle  that 
makes  a  man  liable  for  the  natural  consequences  of  the  escape 
of  things  which  he  brings  on  his  land,  the  application  of  such  a 
principle  cannot  be  limited  to  those  things:  it  must  be  applied 
to  all  his  acts  that  disturb  the  original  order  of  creation;  or,  at 
least,  to  all  things  which  he  undertakes  to  possess  or  control 
anywhere,  and  which  were  not  used  and  enjoyed  in  what  is 
called  the  natural  or  primitive  condition  of  mimkind,  whatever 
that  may  have  been.  This  is  going  back  a  long  way  for  a  standard 
of  legal  rights,  aujd  adopting  an  arbitary  test  of  responsibility 
that  confounds  all  degrees  of  danger,  pays  no  heed  to  the  essen- 
titil  elements  of  actual  fault,  puts  a  clog  upon  natural  and  rea- 
sonably necessary  uses  of  matter,  and  tends  to  embarrass  and 
obstruct  much  of  the  work  which  it  seems  to  be  man's  duty  care- 
fully to  do.  The  distinction  made  by  Lord  Cairns,  Rylands  v. 
Fletcher,  L.  R,  8  H.  L.  880,  between  a  natural  and  a  non-natural 
use  of  land,  if  he  meant  any  thing  more  than  the  difiFerence  between 
a  reasonable  use  and  an  unreasonable  one,  is  not  established  in  the 
law.  Even  if  the  arbitary  test  were  applied  only  to  things  which 
a  man  brings  on  his  land,  it  would  still  recognize  the  peculiar 
rights  of  savage  life  in  the  wilderness,  ignore  the  rights  growing 
out  of  a  civilized  state  of  society,  and  makes  a  distinction  not  war- 
ranted by  the  enlightened  spirit  of  the  common  law:  it  would  impose 
a  penalty  upon  efiForts,  made  in  a  reasonable,  skillful,  and  careful 
manner,  to  rise  above  a  condition  of  barbarism.  It  is  impossible 
that  legal  principle  can  throw  so  serious  an  obstacle  in  the  way  oi 
progress  and  improvement.  Natural  rights  are,  in  general,  legal 
rights;  and  the  rights  of  civilization  are,  in  a  legal  sense,  as  natural 
as  any  others.  "  Most  of  the  rights  of  property,  as  well  as  of  per- 
son, in  the  social  state,  are  not  absolute  but  relative"  (Losee  v 


) 


3Sl)  NEW  HAMPSHIRE, 


Brown  v.  Collins. 


Buchanan^  51  N.  Y.  485);  and,  if  men  ever  were  in  any  otLer  than 
the  social  state,  it  is  neither  necessary  nor  expedient  that  they 
should  now  govern  themselves  on  the  theory  that  they  ought  to 
live  in  some  other  state.  The  common  law  does  not  usually  estab- 
lish tests  of  responsibility  on  any  other  basis  than  the  propriety  of 
their  living  in  the  social  state,  and  the  relative  and  qualified  char- 
acter of  the  rights  incident  to  that  state. 

In  Fletcher  v.  Rylands,  L.  R,  1  Ex.  286, 287,  Mr.  Justice  Black- 
burn, commenting  upon  the  remark  of  Mr.  Baron  Mabtiit,  **  that 
when  damage  is^done  to  personal  property,  or  even  to  the  person, 
by  collision,  either  upon  land  or  at  sea,  there  must  be  negligence 
in  the  party  doing  the  damage  to  render  him  legally  responsible," 
says,  ''  this  is  no  doubt  true;  and,  as  was  pointed  out  by  M.  Mellish, 
during  his  argument  before  ns,  this  is  not  confined  to  cases  of  col- 
lision, for  there  are  many  cases  in  which  proof  of  negligence  is 
essential,  as,  for  instance,  where  an  unruly  horse  gets  on  the  foot- 
path of  a  public  street  and  kills  a  passenger,  Hammock  v.  WkitBf 
11  C.  B.  N.  S.  588,  31  L.  J.  (0.  P.)  129;  or  where  a  person  in  a 
dock  is  struck  by  the  falling  of  a  bale  of  cotton  which  the  defend- 
ant's servants  are  lowering,  Scott  v.  London  Dock  Company ^  3  H. 
&  C.  596,  35  L.  J. (Ex.)  17,  220;  and  many  other  similar  cases  may 
be  found.  But  we  think  these  cases  distinguishable  from  the 
present.  Traffic  on  the  highways,  whether  by  land  or  sea,  cannot 
be  conducted  without  exposing  those  whose  persons  or  property 
are  near  it  to  some  inevitable  risk;  and  that  being  so,  those  who  go 
on  the  highway,  or  have  their  property  adjacent  to  it,  may  well  be 
held  to  do  so  subject  to  their  taking  upon  themselves  the  risk  of 
injury  from  that  inevitable  danger;  and  persons  who,  by  the  license 
of  the  owner,  pass  near  to  the  warehouses  where  goods  are  being 
raised  or  lowered,  certainly  do  so  subject  to  the  inevitable  risk  of 
accident  In  neither  case,*  therefore,  can  they  recover  without 
proof  of  want  of  care  or  skill  occasioning  the  accident;  and  it  is 
believed  that  all  the  cases  in  which  inevitable  accident  has  been 
held  an  excuse  for  what,  prima  facisy  was  a  trespass,  can  be  ex- 
plained on  the  same  principle,  viz.,  that  the  circumstances  were 
such  as  to  show  that  the  plaintiff  had  taken  that  risk  upon  him- 
self." This  would  be  authority  for  holding,  in  the  present  case, 
that  the  plaintiff,  by  having  his  post  near  the  street,  took  upon 
himself  the  risk  of  its  being  broken  by  an  inevitable  aoddenft 
carrying  a  traveler  off  the  street.    But  such  a  doctrine  would  open 
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moie  questioiifly  and  more  difficult  ones,  than  it  would  settle.  At 
what  distance  from  a  highway  woold  an  object  be  near  itP  What 
part  of  London  is  not  near  a  street?  And  then,  as  the  defendant 
had  as  good  a  right  to  be  at  home  with  his  horses  as  to  be  in  the 
highway,  why  might  not  his  neighbor,  by  electing  to  Utc  in  an 
inhabited  country,  as  well  be  held  to  take  upon  himself  the  risk 
of  an  inevitable  accident  happening  by  reason  of  the  country  being 
inhabited,  as  to  assume  a  highway  risk  by  living  near  a  road?  U 
neighborhood  is  the  test,  who  are  a  man's  neighbors  but  the  whole 
human  race?  If  a  person,  by  remaining  in  England,  is  held  to  take 
apon  himself  one  class  of  the  inevitable  dangers  of  that  country 
because  he  could  avoid  that  class  by  migrating  to  a  region  of  soli- 
tude, why  should  lie  noi,  for  a  like  reason,  also  be  held  to  expose 
himself  voluntarily  to  other  classes  of  the  inevitable  dangers  of 
that  country?    And  Avhere  does  this  reasoning  end? 

It  is  not  improbable  that  the  rules  of  liability  for  damage  done 
by  brutes  or  by  fire,  found  in  the  early  English  cases,  were  intro- 
duced, by  sacerdotal  influence,  from  what  was  supposed  to  be  the 
Soman  or  the  Hebrew  law.  7  Am.  L.  Rev.  652,  note ;  1  Domat 
Civil  Law  (Strahan's  translation,  2d  ed.),  304,305,  306,  312,  313; 
Exodus,  xxi:  28-32,  36;  xxii:  5,  6,  9.  It  would  not  be  singular  if 
these  rules  should  be  spontaneously  produced  at  a  certain  period  in 
the  life  of  any  community.  Where  they  first  appeared  is  of  little 
consequence  in  the  present  inquiry.  They  were  certainly  intro- 
duced  in  England  at  an  immature  stage  of  English  jurisprudence, 
and  an  undeveloped  state  of  agriculture,  manufactures,  and  com- 
merce, when  the  nation  had  not  settled  down  to  those  modem,  pro- 
gressive, industrial  pursuits  which  the  spirit  of  the  common  law, 
adapted  to  all  conditions  of  society,  encourages  and  defends.  They 
were  introduced  when  the  development  of  many  of  the  rational 
rules  now  universally  recognized  as  principles  of  the  common  law 
had  not  been  demanded  by  the  growth  of  intelligence,  trade  and 
productive  enterprise,  when  the  common  law  had  not  been  set 
forth  in  the  precedents,  as  a  coherent  and  logicHl  system  on  many 
subjects  other  than  the  tenures  of  real  estate.  At  all  events,  what- 
ever may  be  said  of  the  origin  of  those  rules,  to  extend  them,  aa 
they  were  extended  in  Rylands  v.  Fletcher ^  seems  to  us  contrary  to 
the  analogies  and  the  general  principles  of  the  common  law,  ae 
now  established.     To  extend  them  to  the  present  case  would  be 
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defendant  is  entitled  to  judgment.     1  Hilliard  on  Torts,  ch.  3,  3d 
ed.;  LoMe  t.  Buchanan,  61  N.  Y.  476;  S.  0.,  10  Am.  Bep.  623; 
Parrot  v.  Wdh,  15  Wall.  524,  537;  Roche  t.  M.  G.  L.  Co.,  5  Wis. 
55;  Eastman  v.  Co.,  44  N.  H.  143,  156. 

-    Gasc  dischargctL 

Non.^'The  following  deoUion  of  the  tB«gH«ii  Ooart  of  Szolieqaerv  nuMie  la- 
Jane,  1875,  is  of  interest  in  this  connection : 

HOUCXS  AND  WlFK  «.  MaTHXB. 

TVetpaaa  to  peraon^  Accidental  Injtiry^DrM^ 

The  defendant,  who  kept  two  horses  at  a  lireiT'  stable,  being  desirous  of  tnrtng 
them  In  double  harness,  had  them  put  into  his  carriage,  and  driven  ay  » 
groom  employed  at  the  stable,  while  he  himself  sat  beside  the  groom.  As- 
the  groom  was  driving,  the  horses  were  startled  by  a  dog,  and  became  un- 
manageable, to  such  an  extent  that  the  groom  could  not  stop  them,  though 
he  stiU  retained  some  control  over  them.  The  groom  endeavored  to  turn- 
down a  side  street,  but,  failing  to  do  so,  drove  on  to  the  pavement,  and  in- 
jured the  female  plaintiff. 

The  jury  haviug  found  that  there  was  no  negligence  on  the  part  of  any  one: 
Ueld,  tbat  the  act  of  the  groom,  in  giving  to  the  horses  the  direction  which 
brought  them  on  the  pavemeut,  and  into  collision  with  the  fenutle  pUUntiff^ 
being  neither  negligent  nor  willful,  did  not  give  a  cause  of  action. 

Per  Bramwsll,  B. — People,  as  they  go  along  public  roads,  must  put  up  with* 
such  mischief  as  reasonable  care  on  the  part  of  others  cannot  avoid. 

QusBre,  whether,  assuming  that  an  action  would  have  lain  against  the  groom^  it 
would  have  lain  against  the  defendant. 

The  first  count  of  the  declaration  alleged  that  the  defendant  so  ne^igent^ 
drove  a  carriage  and  horses  upon  the  highway,  that  they  nm  against  the  female- 
plaintiff,  etc. 

The  second  count  alleged  that  the  defendant  drove  a  carriage  with  great  fona 
and  violence  against  the  female  plaintiff,  etc. 

The  defendant  pleaded  not  guilty,  and  upon  that  plea  issue  was  Joined. 

At  the  trial,  before  Fisij>,  J.,  the  following  facts  were  proved : 

The  defendant  Icept  two  horses  at  a  livery  stable  In  North  Shields,  and,  wish- 
ing to  try  th«m  in  double  harness  for  the  first  time,  had  them  harnessed  to  hla 
carriage,  and  driven  by  one  of  the  grooms  employed  at  the  livery  stable.  Aa 
they  were  l>eing  thus  driven,  and  while  the  defendant  was  sittiug  on  the  box 
elose  to  the  groom,  the  horses  were  so  startled  by  a  dog  which  suddenly  rushed 
out  at  them,  that  they  ran  away,  and  became  so  unmanageable  that  the  groom 
could  not  stop  them,  though  he  was  able  still  to  retain  sufficient  control  over 
them  to  guide  them  to  a  certain  extent.  The  groom,  when  the  horses  became 
thus  unmanageabie,  begged  the  defendant  to  leave  the  management  to  him, 
•kod  the  defendant  accordingly  did  not  interfere.  The  groom  turned  the  horaea 
safely  round  several  comers,  and  at  last  guided  them  Into  Spring  terrace,  at 
right  angles  to,  and  at  the  end  of  which  runs  Albion  street,  a  shop  in  Albion 
street  being  opposite  the  end  of  Spring  terrace.  When  th^  reached  the  end 
of  Spring  terrace,  the  horses  made  a  sudden  swerve  to  the  right,  and  the  groom 
then  pulled  them  still  more  to  the  right,  intending  to  get  them  safely,  if  pos- 
sible, round  the  comer.  This  ne  was  unable  to  accomplish,  aud  the  horses  and 
carriage  were  dashed  against  the  palisades  in  front  of  the  shop,  and  the  female 
plaintiff,  who  was  upon  the  pavement,  close  to  the  shop  and  the  palisades,  was 
kiiockeci  down  aud  injured. 
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The  jofy  found  thmt  there  wm  no  negligence  in  any  one. 

The  plnintur  8  oonneel  contended  th«t  it  was  nnneoeMuy  to  prove  negligenoe, 
as  the  hand  of  the  groom  gave  to  the  horses  the  direction  which  brought  them 
and  the  carriage  into  collision  with  the  plaintiff,  and  that  consequently  the 
second  count,  for  trespass,  was  proTcd .  The  Yerdict  was  entered  by  the  learned 
judge  for  the  defendant,  leaTe  being  reserred  to  the  plalntifh  to  move  to  enter 
it  for  them  for  602.  on  the  second  count,  the  court  to  be  at  liberty  to  draw  in* 
lerenees  of  fact,  and  to  make  any  amendments  in  the  pleadings  necessary  to 
enable  the  defendant  to  raise  any  defense  that  ought  to  be  raised. 

Hersohell,  Q.  C.  haying  obtained  a  rule  tiistf,  pursuant  to  the  leaye  re- 
served. 

C.  Rossell,  Q.  C,  and  Crompton,  for  the  defendant,  showed  cause. — It  Is 
not  clear  upon  the  evidence,  in  the  first  place,  that  the  driver  did  give  to  the 
horses  the  direction  which  brought  them  on  to  the  plaintiff.  The  horses  had 
swerved  to  the  rifi^t,  and  the  driver  was  pulling  them  still  more  to  the  right, 
so  that  he  was  rather  pulling  them  away  from  the  place  where  the  plaintiff 
stood  than  pulling  them  on  to  it.  But  the  jury  liave  found  that  there  was  no 
negligence ;  and  without  negligence  such  an  action  as  the  present  is  not  maln- 
tainabie,  unless,  indeed,  the  act  causing  the  injury  Is  a  willful  and  inten- 
tional act.  The  true  principle  is  clearly  expressed  in  the  judgment  of  the  Ex- 
chequer Chamber,  in  the  case  of  Fletcher  v.  Rylatuis^  L.  Rep.,  1  Ex.  265,  286: 
^'TraJllc,'*  it  U  said,  **  on  the  higways,  whether  by  land  or  sea,  cannot  be  con- 
ducted without  exposing  those  whose  persons  or  property  are  near  it  to  some 
inevitable  risk;  and,  that  being  so,  those  who  go  on  the  highway  may  well  be 
held  to  do  so,  subject  to  their  taking  upon  themselves  the  risk  of  injury  from 
their  inevitable  danger.**  The  cases  of  Hammaek  v.  White^  6  L.  T.  Bap.  (N.  S.) 
e76:  11  C.  B.  (N.  8.)  688;  SIL.  J.  129,  0.  P.,  and  Scott  v.  London  Docks  Corn- 
pony^  IB  L.  T.  Jtep.  (N.  8.)  148;  8  H.  &  G.  586;  84  L.  J.  820,  Ex.,  are  examples  of 
the  application  of  this  doctrine.  Leome  v.  Bray,  18  East,  608,  609,  was  a  case 
\u  which  the  defendant,  though  otherwise  free  ftom  negligence,  was  driving  his 
carriage  uiK>n  the  wrong  side  of  the  road,  upon  a  dark  night,  and  where  the  ob« 
iection,  which  was  a  pleading  one,  was,  that  as  the  injury  happened  from 
negiigence,  and  not  wlUfuUy,  the  declaration  ought  to  have  been  in  case,  and 
not,  as  it  was,  in  trespass;  and  the  only  result  was,  that  the  court  arrived  at 
the  conclusion  tliat  the  count  in  trespass  was  maintainable.  The  ground  upon 
which  it  was  held  to  be  maintainable  was,  tliat  trespass  would  always  lie  where 
the  injurious  act  was  the  immediate  result  of  the  force  originally  applied  by 
the  defendant,  and  that  it  was  immaterial  whether  the  act  was  willful  or  not. 

Lawkbnob,  J.,  is  reported  as  saying:  '*  If  one  turning  round  suddenly  were 
to  knock  another  down,  whom  he  did  not  see,  without  intending  it,  no  doubt 
the  action  must  be  trespass;  *'  and  so,  no  doubt,  as  a  matter  of  pleading,  it 
must  then  have  been ;  but  unless  such  a  sudden  turning  was  a  wrongful  or  neg- 
ligent act,  it  would  not  be  actionable  in  any  form.  Mr.  Justice  Lawrkngb  there 
is  assuming  that  such  a  sudden  turning  round  in  a  place  where  others  might 
be,  would  be  wrongful.  There  must  be  a  wrongful  act  done  by  the  defendant,, 
or  by  those  over  whom  he  has  control,  in  order  to  entitle  a  person  injured  by 
any  act  done  by  him  or  his  servants  to  maintain  an  action.  In  WcLkeman  v. 
Robinsofi,  1  Bing.  213,  215,  Dallas,  G.  J.,  says :  "  If  the  accident  happened 
entirely  without  default  on  the  part  of  the  defendant,  the  action  does  not  lie." 
Again  the  defendant  is  not  liable  in  trespass,  even  if  the  groom  were  so  liable. 
There  is  no  true  relationship  of  masterand  servant  between  them ;  but  if  there 
were,  the  mere  sitting  on  the  box  would  not  make  the  master  liable  for  the 
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■ervant's  trespais.  JtforleyT.  QaiUford,  2H.  BL  449;  IPManmr.  OrttiatL  1 
Bm«h106;  3rLai«M<ii  ▼.  Prior,  4  M.  &  G.  48.  sa. 

They  also  oited  Skamrod  ▼.  London  and  Nor^  WuUm  AoAmmut  Oomptmi^  4 
Ex.  680,586;  20 L.  J.  186, Ex. ;  SooU  y.Sh^^herd,!  Sm. Law  Om., Oti edit.,  1^ 
417;  Oibbonty.  Pepper,  1  Ld.  Rajm.  88. 

Henohell,  Q.  C,  aod  Gainiford  Bmoe,  in  support  of  the  rale.  ^  The 
plaintiff  would  not  have  been  injured  if  the  groom  had  not  done  an  net.  He 
directed  the  horses  on  to  the  plaUitilL  He  may  have  done  the  best  for  himself 
and  his  master  in  pulling  the  horses  on  to  the  female  plaintiff,  but  he  thereby 
did  an  act  which  he  had  no  logal  right  to  do.  Leame  ▼.  Bray,  8  East,  608,  599, 
is  an  authority  to  the  effect  that  trespass  lies  when  the  injury  is  oooasloued 
immediately  by  an  act  of  force  of  a  defendant.  Here  the  groom  had  some  oon- 
trol  over  the  horses,  and  that  distinguishes  the  present  case  from  Ilammack  v. 
White,  6  L.  T.  Rep.  (N.  8.)  678;  11  C.  B.  (N.  8.)  688;  81  L.  J.  120,  O.  P.,  where 
the  defendant  did  all  he  could  to  prevent  the  horse  from  taking  the  direction 
which  it  actually  took.  Besides,  in  Hammadc  v.  White^  there  was  not  a  count 
in  trespass,  and  the  present  point  was  uot  taken.  The  catM  of  Chandler  v. 
Broughton,  1  C.  &  M.  29;  8Tyr.  220,  shows  that  if  the  groom  is  liable,  the  de- 
fendant, who  \b  his  employer,  also  is  liable.  This  case  was  approved  of  and 
followed  in  M'LaMghUn  v.  Prior,  4  M.  &  G.  48.  The  fact  of  his  sitting  on  the 
box  and  not  interfering  with  or  complaining  of  the  manageuieiic  of  his  horses 
by  the  groom  is  evidence  that  he  was  assenting  to  the  act  which  caused  the 
accident.  In  Leame  v.  Bray,  8  East,  603,  600,  Gbovb,  J.,  says :  "  Looking  into 
all  the  cases,  from  the  Year-Book  in  21  Hen.  7,  down  to  the  latesi  decisien  on 
the  subject,  I  find  the  principle  to  l>e,  that  if  the  injury  be  done  by  the  act  of 
the  party  himself  at  the  time,  or  he  be  the  immediate  cause  of  it.  though  it 
happen  accidentally  or  by  misfortune,  yet  he  is  answerable  in  trespass ;  '*  thoa 
making  no  mention  of  negligence  as  an  ingredient  in  a  trespass.  It  is  not  %n 
element  in  a  trespass  to  land ;  why  should  it  be  one  in  a  trespass  to  the  person? 

Bbamwibll,  B.— I  am  inclined  to  think  that  the  groom  and  the  defendant 
may  be  regarded  as  being  in  the  same  position  as  to  liability;  but,  for  the  pur- 
poses of  the  present  case,  it  \b  not  necessary  to  decide  that  question ;  therefore, 
I  abstain  from  so  doing.  For  the  purposes  of  the  Judgment  I  am  about  to  de- 
liver, 1  shall  assume  that,  if  the  groom  is  liable,  the  defendant  is  equally  so, 
and,  so  assuming,  what  do  we  find  to  l>e  the  facts?  The  groom  is  absolutely 
frse  from  blame ;  he  does  nothing  wrong;  on  the  contraiy,  he  endeavors  to  do 
what  is,  under  the  oiroumstances,  the  best  to  be  done.  The  misfortune  ha|^ 
pens  through  the  horses  being  so  startled  by  a  dog  that  they  ran  away  with  the 
groom  and  the  defendant.  If  the  plaintiff  can,  under  these  clroumstanoes, 
maintain  an  aotlon,  I  see  no  reason  why  she  should  not  bring  an  aotion  beoanae 
a  splash  of  mnd,  in  the  ordinary  course  of  driving,  was  thrown  upon  her  dress, 
or  got  into  her  eye,  and  so  injured  it.  The  fact  is,  that  for  the  oonvenienoe  of 
mankind  in  eanying  on  the  affsirs  of  life,  people  as  they  go  along  public  roada 
must  expect,  or  pnt  up  with,  such  miwhief  as  reasonable  care  on  the  part  of 
others  cannot  avoid.  Upon  the  facts  of  the  present  case  there  is  no  oaose  of 
action.  That  is  the  general  view  of  the  case.  Now,  I  will  put  it  a  little  more 
specifioally,  and  address  myself  to  the  consideration  of  the  arguments  urged 
by  Mr.  Herschell.  He  says:  **Had  the  driver  done  nothing,  this  misfortune 
would  not  have  happened  to  the  female  plaintiff;  but  he  gave  the  horeea  a  pail 
or  inclination  in  the  direction  of  the  plaintiff—  he  drove  them,  in  fact,  on  to 
her.  It  is  true  he  endeavored  to  drive  them  further  away  fk^m  the  plaoe,  by 
letting  them  to  turn  to  the  right,  but  he  did  not  scooeed  in  doing  that.  I  think 
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the  armament  is  not  tenable.  In  thle  oaae,  as  in  moot  oases,  yon  most  look  st 
the  immediate  aot  that  did  the  mischief;  jon  mnst  look  at  what  the  driyer 
was  doing  immediately  before  the  mischief  happened.  I  think  the  answer  to 
the  argument  is,  that  yon  cannot  complain  of  the  man  unless  he  was  imme- 
diately doing  the  act  that  did  the  mischief  to  yon.  Now,  the  driver  did  not 
guide  the  horses  upon  the  plaintiff;  he  guided  them  away  from  her,  so  far  at 
he  could,  and  they  ran  away  with  him,  upon  her,  not  in  consequence  of,  but  in 
spite  of  his  guidance.  This  is  not  a  case,  as  I  understand  the  ffMts,  where  a  per- 
son has  to  make  a  choice  of  two  evils,  and  singles  the  plaintiff  out.  and  drives 
to  the  spot  where  she  is  standing.  The  present  is  a  very  diflbrent  case  from 
that.  The  driver  here  was  endeavoring  to  guide  the  horses  but  was  taken  on 
to  the  pavement  in  spite  of  himself.  The  observation  made  by  my  brother 
Pollock,  in  the  course  of  the  argument,  is,  to  my  mind,  irresistible ;  that  if 
Mr.  Herschell's  contention  is  right,  it  must  come  to  this,  that  if  I  am  being 
run  away  with,  and  sit  quiet,  and  let  the  horses  run  wherever  th^  think  lit, 
I  am  not  liable,  because  it  is  th^  who,  of  themselves,  run  against  any  one  or 
any  thing;  but  if  I  do  my  best  to  avoid  injuring  any  thing  or  any  'one,  and 
guide  my  horses,  as  far  as  1  possibly  can,  so  as  to  avoid  doing  damage,  then  it 
may  be  said  that  it  is  my  aot  of  guiding  them  that  brings  them  to  the  place 
where  the  accident  happens,  and  that  I  am,  therefore,  liable  for  the  accident. 
Surely  this  is  impossible.  As  to  the  eases  cited,  they  are,  in  reality,  decisions 
upon  a  question  of  pleading  merely.  They  simply  decide  upon  the  point 
whether  the  plaintiff  ought  to  liave  declared  in  trespass,  or  upon  the  case.  The 
result  of  them  is  this,  that  if  the  act  that  does  an  injuiy  is  an  aot  of  direct 
force,  vi  €t  armitj  then  trespass  is  the  proper  remedy,  if  any.  But  in  oases  such 
as  the  present,  there  is  no  remedy  at  all,  where  the  act  is  not  a  wrongful  act,  that 
is  to  say,  where  the  act  is  neither  a  willful  aot  nor  yet  a  negligent  act ;  though, 
if  the  act  were  wrongful,  the  proper  form  of  action  would  be  trespass.  In 
M'LcntghUn  v.  Prior,  4  M.  &  G.  48,  the  defendant  was  present,  and  the  case 
was  decided  on  the  ground  that  there  was  sufficient  evidence  to  show  that  he 
was  taking  part  in  the  management  and  control  of  the  horses.  In  Leame  v. 
Bray,  8  East,  696,  SMI,  there  was  an  act  of  direct  force,  «i  si  ormis,  and  there 
was  negligent  driving.  Sharrod  v.  London  A  North  Wetimm  Ra^hoay  Company^ 
4  Ex.  580,  was  a  case  in  which  the  master  was  not  present.  I  think  I  could 
distiugnUh  the  case  cited  from  the  Year-Book,  but  it  is  enough  to  say  that  the 
defendant  there  let  out  animals  liable  to  stray,  whether  frightened  or  not,  into 
an  nnindosed  place,  and  without  anybody  to  keep  them  in  bounds." 

Clkabbt,  B.— I  would  add  a  word  as  to  a  point  on  which  Baron  Bslam-WMUs  has 
not  given  any  judgment.  It  is  this:  That  the  present  is  not  a  case  where  the 
act  that  is  done  must  be  justified,  as  where  a  man  does  an  aot  in  order  to  avoid 
something  else;  but  it  is  a  case  where,  in  order  to  oluuge  the  defendant,  it 
mnst  first  be  shown  that  the  act  complained  of  was  the  aot  of  the  defendant. 
1  sum  up  all  in  these  words :  the  horses  were  not  driven  there  by  the  defend- 
ant's servant,  but  went  there  in  spite  of  him .  There  Is  one  other  point  I  wish  to 
mention .  In  my  opinion,  it  is  not  by  any  means  dear  that  the  aot  was  the  aet 
of  the  master ;  the  master  resigned  all  control  to  the  groom,  and  oeaaed  to  take 
any  share  in  the  management  of  the  horses:  so  that  the  oasoi  I  think*  falls 
within  the  principle  enunciated  by  Pabks,  B.,  in  Shmrrod  v.  London  Jt  North 
WuUm  Railway  Company,  4  Ex.  680,  688.  He  says:  ^ In  all  oases  where  the 
master  gives  the  direction  .and  control  over  a  caniage,  or  *»<«»^^i  or  chattel, 
to  another  rational  agent,  the  master  is  only  responsible  in  an  action  on  the 
sasefor  want  of  skill  or  care  of  the  agent — no  more.** 

Poxi^oOK,  B.,  conourred .  Rvts  discharged . 
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TlMOvmHrofalniUdiiiglaMed  a''itoTO''tli0i0liL  OU;  tluU  the  kwee  biii 
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porUon  of  tho  tenoment,  Inclniltng  the  ston,  for  the  porpoBo  of  potMng  bilk 
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ASSUMPSIT  for  the  use  and  ooonpation  of  oertaan  portions  of 
plamtilFs  building,  and  for  money  had  and  reorived  for  tha 
plaintilFs  use.    Flea^  the  general  iaane. 

Plaintiff  was  the  owner  of  a  bnilding  called  ''  Biddle's  bnilding  ** 
in  Manchester.  He  leased  the  comer  store  therein  to  one  Hanison, 
who  assigned  his  lease  to  defendants.  After  snch  assignment,  and 
during  the  term  of  the  lease,  the  defendant  used  the  outer  wall  of 
said  store  for  the  purpose  of  posting  bills  and  notices  upon,  and  had 
granted  permission  to  others  so  to  use  said  wall,  receiying  tiierefor 
the  sum  of  115,  which  is  the  money  claimed  by  phuntifl.  Haintifl 
claimed  to  be  solely  entitled  to  use  said  wall  for  such  purposes,  and 
to  the  moneys  arising  from  its  use  by  others.  The  lease  under 
which  defendant  held  was  of  the  store  "  with  all  the  priyikgea  and 
appurtenances  to  the  same  belonging.'' 

The  court  ruled  j^rv/orma  that  the  plaintiff  was  not  entttlad  ti 
reoorer,  and  reserved  the  questions  of  law  for  this  ooori 


S.  F.  OiOejf,  tat 

Marrimm,  Stankjf  it  ffikmd,  for  deCendaats. 

FosTBB,  J.  By  theterms  of  iha  leaseof  a'^oertainsfeim  ^  ^ 
in  Biddle's  building  *  *  being  the  same  now  oooupiad  by 
Thomas  Dunlap,  and  known  as  No,  191  Ehn  street,''  the  lessee 
acquired  the  right  to  the  useand  occupation  of  the  outside  ot  the 
walls  belonging  to  that  portion  of  the  tenement  which  included  the 
store.  He  took  it  as  parcel  of  the  demised  premises  pnqier,  and  not 
as  a  thing  technically  appurtenant  thereta    The  outside  wall  of  a 
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building  leased  or  conveyed,  passeB  by  the  lease  or  deed  as  much  as 
the  inside  of  the  same  waU. 

Appnrtenances  are  defined,  ^'things  belonging  to  another  thing,  as 
principal,  and  which  pass  as  incident  to  the  principal  thing/'  Bonv. 
Law  Die.  Another  definition  is,  ^^  a  thing  nsed  with  and  related 
to  or  dependent  upon  another  thing  mare  worthy ^  and  agreeing  in 
its  nature  and  quality  with  the  thing  whereunto  it  is  appendant 
or  appurtenant  3  Washb.  Beal  Prop.  *626,  *629 ;  Com.  Dig., 
Appendant  and  Appurtenant,  A.  The  word  '^  appurtenances  ^  has 
a  technical  signification,  and,  when  strictly  considered,  is  employed 
in  leases  for  the  purpose  of  including  any  easements  or  seryitudes 
used  or  enjoyed  with  the  demised  premises.  Smith  &  Soden's 
Landlord  and  Tenant,  86.  When  the  term  is  thus  used,  in  order  to 
constitute  an  appurtenance,  there  must  exist  a  propriety  of  relation 
between  the  principal  or  dominant  subject,  and  the  accessory  or 
adjunct,  which  is  to  be  ascertained  by  considering  whether  they  so 
agree  in  nature  and  quality  as  to  be  capable  of  union  without  incon- 
gruity. Id. 

These  distinctions  are  refined,  and  in  the  common  practice  of 
modem  conveyancing  are  not  much  regarded,  the  term  appurte- 
nances, in  a  vast  majority  of  cases  in  deeds  and  leases,  having  in 
fact^  I  presume,  no  meaning  whatever  in  the  minds  of  the  contract- 
ing parties,  who  append  the  unnecessary  formula  by  force  of  the 
custom  and  example  which  has,  for  so  long  a  time,  applied  it  to 
grants  and  leases  of  a  principal  thing,  to  which  no  inferior  easement 
or  servitude  whatever,  in  fact,  belongs. 

If  employed  in  its  true  and  technical  sense,  it  may  sometimes 
have  such  meaning  and  importance,  that,  if  omitted,  an  appurte- 
nance will  not  pass.  And  the  use  of  such  superfluous  formula  is 
ordinarily  harmless,  and  will  seldom  lead  to  confusion  or  misunder- 
atanding.  But,  ordinarily,  whatever  easements  and  privileges 
legally  appertain  to  property,  pass  by  a  conveyance  of  the  property 
itself,  without  any  additional  words.  Smith  &  Soden's  LandL  and 
Ten.  86-88.  ''  The  grant  of  a  thing  passes  the  incident,  as  well  as 
the  principal,  though  the  latter  only  is  mentioned  ;  and  this  effect 
cannot  be  avoided  without  an  express  reservation.^'  Thus,  a  garden 
is  parcel  of  a  house,  and  passes  without  the  addition  of  the  word 
'^ appurtenances."  Taylor's  Landl.  and  Ten.,  §  161.  A  grant  f^t  a 
ttiinsr  wiiJ  iiiAln/io  whatever  the  grantor  had  power  to  convey,  which 
;e  itjttaonaoiy  necessary  to  the  enjoyment  of  the  thing  granted.    3 
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Washb.  Beal  Prop.  *626.  Orant  of  a  messuage  passes  the  house  with 
the  close  upon  which  it  isbuilt,  and  ''the  little  garden,  yard,  field, 
or  piece  of  void  ground^  Ijiug  near  and  belonging  to  the  messuage." 
Shep.  Touch.  94  ;  Co.  Litt  216  ;  see  Oibson  t.  Broektoay,  8  N.  H. 
465.  Messuage  is  a  term  of  large  signification^  always  including 
land.  2  Wendell's  BlackstonCy  *17>  note  4;  and^  in  SchoUsY.  Aar- 
graveSy  4  D.  &  E.  46^  it  was  applied  to  a  house  and  land,  including 
a  shop  for  the  sale  of  wares.  If  a  house  or  a  store  be  conyeyed^ 
every  thing  which  belongs  to  it^  or  is  in  use  with  it,  and  whaterer  is 
essential  to  the  enjoyment^  passes  as  an  incident,  unless  specially 
leeerved.  When  any  thing  is  granted,  all  the  means  to  attain  i^ 
and  all  the  fruits  and  effects  of  it,  are  also  granted,  and  will  pass 
inclusive  without  the  words  '*  cumperHnentis  ;  "  for  it  is  a  maxim, 
cuicunqtie  aliquid  conceditur,  concedUur  diam  id  sine  quo  res  ipsa 
nan  esse  potest  4  Or.  Oruise,  *265  ;  Broom's  Leg  Max.  *362;  Shep. 
Touch.  89 ;  4  Kent's  Com.  ♦467;  Pomfret  v.  Riekroft,  1  Saund.  321, 
323  ;  United  States  v.  Apphton,  1  Sumn.  492  ;  and  see  Oocheco  Man. 
Oo.  V.  Whittier,  10  N.  H.  305  ;  Kittredge  v.  Woods,  8  id.  503  ;  New 
Ipewich  Factory  v.  BaicheHder,  id.  190 ;  Winchester  v.  HeeSy  35 
id.  43  ;  Dunklee  v.  Wilton  Railroad,  24  id.  489. 

Certain  words  usually  employed  in  a  lease,  as  house,  farm,  land 
and  the  like,  have,  if  necessary,  a  very  wide  meaning  ;  and  where 
such  general  and  comprehensive  terms  are  employed,  all  things 
usually  comprehended  within  the  meaning  thereof  will  pass,  unless 
the  circumstances  of  the  case  show,  very  clearly,  that  the  intention 
of  the  parties  was  otherwise.     1  Pars,  on  Cont.  499. 

Now,  it  will  hardly  be  contended  that  the  outside  wall  of  a  store 
or  house  is  not  essential  for  the  reasonable  and  proper  enjoyment  of 
the  interior  of  the  building.  The  outer  side  of  the  wall  is  but  one 
side  of  the  same  wall  that  has  an  inner  side  ;  and  the  removal  of 
the  wall  removes  both  sides. 

It,  then,  a  lessee  or  grantee  may  have  the  wall  which  he  pays  for, 
it  would  seem  that  he  should  be  entitled  to  the  use  of  it,  not  only 
for  purposes  indispensable  to  the  occupation  of  the  building,  but 
also  for  any  purpose  of  service  or  profit  not  inconsistent  with  the 
lawful  and  reasonable  enjoyment  of  the  property. 

If  he  uses  the  tenement  for  a  store,  he  would  ordinarily  be  enti* 
tied  to  affix  his  signs  to  the  outer  wall ;  an  awning,  also,  if  such 
appendage  should  be  deemed  necessary  or  convenient.  He  may 
suspend  his  wares  upon  the  building,  if  nobody  is  incommoded 
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thereby ;  and  he  may  ooyer  the  outer  walls  with  his  advertisementi 
of  the  meiohaiidifle  which  he  keeps  for  sale  within^  if  he  does  not 
injure  the  bnildingy  nor  obstmot  the  public  passage,  nor  oflend  the 
public  eye  and  taste  by  unseemly  ezhibitionsy  or  otherwise  violate 
the  laws.  And  if  he  may  thus  incumber  and  ooTer  the  exterior 
walls  of  his  store,  clearly  his  lessor  cannot  do  the  same  thing  at  the 
same  time.  The  occupation  by  both  parties  to  the  lease,  for  incon- 
gruous purposeSy  is  impossible.  If  the  premises  are  leased  for 
a  dothing  store,  for  example,  the  lessor  cannot  use  for  a  bulletin- 
board  the  space  which  the  lessee  may  reasonably,  properly,  conren- 
iently,  and  profitably  occupy  with  the  ready-made  garments  which 
he  there  suspends  for  exhibition  and  sale. 

Who,  then,  shall  occupy  the  exterior  walls  of  the  demised  build- 
ing ?  The  landlord,  who  for  a  sufScient  consideration  haa  parted 
with  the  possession  and  use  of  the  property,  usque  ad  JUum  vim  (if  it 
is  bounded  by  a  street)  ?  or  the  tenant,  who  cannot  have  the  full 
and  complete  as  well  as  reasonable  beneficial  enjoyment  of  the 
property  for  which  he  pays  rent,  without  the  opportunity  to  display 
his  wares  and  his  advertisements  upon  the  external  walls  of  the 
building  ? 

The  lessee  who  affixes  his  signs  and  advertisements  upon  the 
wall,  or  thereupon  suspends  his  wares,  does  so  in  order  to  attract 
custom,  and  thereby  increase  the  profit  derived  from  the  use  of  the 
demised  premises.  The  outer  wall  is  therefore  to  him  a  source  of 
Intimate  profit  And,  as  the  lessor  does  not  ordinarily  prescribe 
the  uses  to  which  the  interior  of  the  store  shall  be  devoted  —  pro- 
vided only  the  use  be  not  ofl!ensive,  improper,  or  illegal  —  so  he 
may  not,  otherwise  than  with  the  same  proviso,  prescribe  the  uses 
to  which  the  outer  walls  may  be  devoted  by  his  lessee.  If  the 
lessee  deems  it  more  advantageous  to  employ  the  walls  for  adver- 
tising the  goods  or  the  business  of  others,  receiving  payment  there- 
for, than  to  advertise  or  expose  his  own  goods  upon  the  wall,  it  is 
none  of  the  landlord's  business,  unless  he  has  restricted  and  for- 
bidden such  use  of  the  premises,  or  inserted  in  his  lease  a  covenant 
against  the  sub-letting  of  them. 

It  would  be  singular  if  a  landlord,  who  had  leased  a  building  for 
the  purposes  of  trade,  might  occupy  the  outer  walls  of  the  same 
building  for  displaying  the  advertisements  of  a  rival  trader;  but 
this  result  might  very  probably  follow,  if  the  lessee  might  not  con- 
trol the  use  of  the  exterior  walls. 
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It  appears  from  the  ease  that. the  leaae,  by  its  terms,  granted  the 
right  to  the  lessee  to  occupy  a  portion  of  the  very  space  which  the 
lessor  now  daims  the  right  to  control^  by  patting  a  window  there, 
a  use  quite  incompatible  with  the  lessor's  daim  to  exclude  the 
defendant  entirely  from  its  occupation.  It  appears,  also,  that  a  prior 
tenant  permitted  the  lessor  to  occupy  the  outer  wall  for  posting 
placards,  without  objection ;  but  the  fact  that  Mr.  Dunlap  did  not 
choose  to  avail  himself  of  all  his  rights  or  adyantages  is  not  a  cir- 
cumstance which  can  affect  the  present  lessee.  Nor  can  the  present 
lessee  be  concluded  by  knowledge  that  Mr.  Dunlap  acquiesced  either 
in  an  infringement  by  the  landlord  of  his  rights  as  a  lessee,  nor  the 
fact  that  he  may  haye  occupied  the  premises  upon  different  terms  and 
considerations  affect  the  question  now  before  us.  The  defendant 
hired  the  premises  with  their  usual  and  ordinary  incidents,  without 
limitation  or  reservation;  and  he  is  entitled  to  make  such  use  of 
them  as,  being  consistent  with  the  purposes  for  which  they  were 
demised,  shall  at  the  same  time  be  neither  injurious  to  the  lessor 
nor  offensive  to  the  public 

With  these  views,  and  in  accordance  with  the  provisions  of  the 
there  must  be 

Jftdgmmd  for  fkb  i/tfmUmktu 
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AwtMm  — r^M  to— ptmMmi  ia  datcl  oyeimr. 

The  owner  of  land  oonvejed  an  undivided  share  of  it  by  wamnty  deed,  wldch 
eoptalned,  after  the  description  and  before  the  Kahttn^fwrn^  this  olaase,  ^ta 
remain  in  oommon  and  undivided."    Held^  that  the  elaoae  was  neither  a  can. 
dition  nor  a  covenant,  and  tliat  the  vendor  was  not  estopped  to  sue  hi 
grantee  for  partition. 

PETITION  for  partition.  The  petitioner,  Spaulding,  being  the 
owner  of  a  tract  of  land,  conveyed  an  undivided  nineteen 
au^res  thereof  to  defendant's  grantor  by  a  warranty  deed  containing, 
after  the  description  and  before  the  habendum^  the  words   '^  to 


JUNE  TERM,  1873.  393 


Spaalding  t.  WoodwmnL 


fenuun  in  oommon  and  ondiTided.''    The  deed  to  defendant  ocm- 
the  same  olanse.    A  motion  to  digmiaB  waa  reeenred* 


Whidd&H,  for  petitioner. 
/•  BmUanj  tar  defendant. 

« 

FosTBBy  J.  The  power  of  compelling  partition  is  incident  to  all 
•estates  held  by  tenants  in  common.  lWashb.Beal  Prop.  581.  In  ifor- 
rill  y.  MorrUlf  5  N.  H.  136,  partition  is  said  to  be  a  matter  of  right; 
and  the  power  and  manner  of  compelling  partition  is  prescribed  by 
chapter  228,  General  Statutes ;  see,  also,  ffoyt  y.  EimbaU,  49  N. 
H.  322.  Undoubtedly,  the  right  of  partition  may  be  waived  by  the 
parties  in  interest,  who,  by  express  condition  or  proviso,  may 
restrain  and  inhibit  the  exdnsive  beneficial  use  and  enjoyment  of 
estates  holden  in  common  or  joint  tenancy,  to  any  extent  short  of 
an  absolute  restriction  of  alienation*  Mitchinson  v.  Carter^  8  D.  & 
E.  60;  Coleman  v.  Coleman,  19  Penn.  St  100;  Avery  v.  Payne,  12 
Mich.  540;  ffunt  v.  Wright,  47  K  H.  396;  Hoyi  v.  KimhaU,  before 
cited;  Piatt  on  Covenants,  404;  Broom's  Leg.  Max.  539.  But,  if  the 
language  used  in  a  deed  is  of  doubtful  meaning,  courts  will  always 
interpret  it  with  reference  to  the  probable  intention  of  the  parties, 
which  must  always  be  made  apparent  in  order  to  operate  as  a 
restraint  or  incumbrance  upon  the  full  and  free  enjoyment,  title, 
and  control  of  the  property  conveyed  by  deed.  Thus,  restrictive 
conditions  are  never  favored  in  law;  and  if  it  be  doubtful  whether 
a  clause  in  a  deed  imports  a  condition  or  a  covenant,  the  latter 
<x>nstruction  will  be  adopted.  Hoyt  v.  Kimball,  before  cited. 
Oourts,  moreover,  will  avoid  either  construction,  unless  the  one  or 
the  other  is  plainly  demanded  by  the  terms  of  the  deed.  If  it 
appear  in  the  slightest  degree  doubtful  whether  any  restraint  upon 
the  full  and  free  beneficial  use  of  an  estate  conveyed  was  intended 
by  the  parties  to  a  deed,  they  will  look  carefully  for  some  motive 
which  may  seem  to  indicate  the  intention  of  the  parties,  and  aid 
the  interpretation  of  the  deed. 

The  clause  which  we  are  called  on  to  interpret  in  this  deed  is  not 
inserted  as  a  restrictive  condition,  nor  is  it  found  among  the  cove- 
nants; but  it  is  contained  in  the  body  of  the  premises,  and  is  incor- 
grated  in  the  description  of  one  of  the  tracts  of  land  conveyed 
No  motive  is  apparent  for  making  the  clause  a  proviso,  condition, 
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or  coyenant:  and  if  snoh  a  purpose  had  been  intended,  it  woold 
natnraUy  hare  found  expression  by  nneqairocal  adoption  in  the 
proper  formal  parts  of  the  deed.  On  the  oontraiy,  it  seems  to  have 
been  carelessly  used  as  desoriptiTe  merely  of  the  staiua  of  the  land 
conveyed, — as  of  land  which  is  in  common  and  undivided, —  the 
words  "  to  remain  "  probably  being  used  as  equivalent  to  ''  remain- 
«'ng  "  or  ''  the  same  being  **  in  common,  etc 

Such  an  interpretation  being  consistent  with  the  ordinary  inei* 
dents  of  estates,  restrictive  conditions  being  regarded  with  disfavor^ 
and  no  reason  being  apparent  for  regarding  the  danse  as  a  condi- 
tion or  a  covenant,  we  are  inclined  to  consider  it  as  deeoriptive 
merely,  and  to  hold  that  the  parties  are  entitled  to  have  partition. 

Let  an  order  issue  to  the  trial  term  that  partition  be  granted 
according  to  the  mode  provided  by  law. 


sss 


SUPREME  JUDICIAL  COURT 


ov 


MAINE. 


BsBwix  Bbiok  OoKPAirr  t.  IirHABiTAmB  ov  B: 

(Janttiiu^i&nalbMd'-^M0mption  fl^am  taaaUon  bif  vote  qf  tom^ 

k  ■tatute  authorised  towns  in  which  manafbetniliig  establiahineiits  ahoiild  ba 
located  to  exempt  the  same  from  taxation  for  a  tenn  of  jean.  BMp  that 
the  fltatnte  was  nnoonstitntional  because  (1)  it  in  eflbet  authoriaed  unequal 
taxation ;  and  (2)  the  legislatuie  could  not  delegate  to  a  municipal  corporatlm 
its  power  of  determining  upon  what  property  taxes  shall  or  shall  not  be  im- 
posed. 

Hie  remission  of  a  tax  bj  a  Tote  of  a  town  is  in  substance  and  eilbct  the  saaa 
as  a  gift,  and  a  statute  authorising  it  is  yoid. 

ASSUMPSIT  by  the  Brewer  Brick  Oompany  to  reooTor  t8a9.76^ 
paid  by  it,  under  protest,  to  the  defendant,  that  ram  being  the 
amount  of  a  tax  assessed  for  the  year  ISTS,  on  the  buildingB,  ma- 
chinery and  property  of  plaintiff  nsed  in  their  mannfaotaringestab* 
lishment  in  Brewer. 

The  defendants  at  their  annual  town  meeting,  in  March,  1870, 
in  pursuanoe  of  statutes  set  forth  in  the  opinion:  ''Voted,  that 
the  town  will  exempt  from  taxation,  for  a  term  of  ten  years,  manu* 
taeturing  and  xeflning  establishments  hereafter  erected  in  town, 
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4iiid  the  capital  used  for  operating  the  same^  together  with  sach 
machinery  hereafter  put  into  buildings  already  erected,  bat  not 
now  used  as  such,  and  the  capital  used  for  operating  the  same; 
provided,  that  the  capital  invested  shall  not  be  less  than  110,000; 
axki  provided,  further,  that  this  vote  shall  not  be  construed  to  apply 
to  manufacturing  or  business  now  carried  on  in  the  town;  and  no 
distillery  of  intoxicating  drinks  or  malt  beer  shall  be  entitled  to  the 
benefit  of  this  Tote.'' 

The  Brewer  Brick  Company  was  organized  under  the  general  law 
of  the  State,  on  the  4th  day  of  June,  1870,  for  the  purpose  of 
making  brick  by  machinery,  under  a  new  process,  operating  by 
steam.  Immediately  after  its  organization,  this  corporation  pro- 
oeeded  to  erect  the  necessary  buildings  in  defendants'  town,  and  to 
fit  them  up  with  the  requisite  patented  machinery,  boilers,  engine, 
etc.,  and  have  ever  since  been  engaged  in  carrying  on  the  business 
contemplated  at  its  creation,  having  a  capital  invested  in  it  of  more 
than  tlO,000.  The  business  of  brick-making  has  been  constantly 
•carried  on  for  more  than  fifty  years  in  difl!erent  parts  of  the  town 
by  the  old  hand-process  and  horse-power. 

In  1871  no  tax  was  assessed  upon  the  plaintiff,  but  in  1872  its 
property  was  assessed  without  any  regard  to  the  vote,  and  to  avoid 
s  distraint  the  tax  was  paid  as  aforesaid. 

No  objections  were  made  to  the  form  of  prooeedings  by  the  town 
at  the  annual  meeting  of  1870,  or  in  their  assessment  of  the  tax. 
It  the  plaintiff  was  liable  to  be  so  assessed,  it  was  to  be  nonsuited;  if 
not,  it  was  to  have  judgment  for  $309.75,  and  interest  from  March 
12,  1873. 

Wilaon  and  Woodward,  for  plaintiff.  The  question  is,  whether 
B.  S.  1871,  ch.  6,  §  6,  ninth  clause,  and  the  previous  legislation 
condensed  in  that  clause,  is  constitutional  or  not.  The  United 
States  constitution  does  not  touch  the  subject.  Ohio  Life  Insure 
a  nee  and  Trust  Co.  v.  DeboU,  16  How.  416. 

It  is  in  the  power  of  the  State  to  say  what  property  shall  be 
exempt  from,  and  what  shall  be  subject  to,  taxation.  Oerdon  v. 
Appeal  Tax  Court,  3  How.  133;  State  Bank  v.  Knoop,  16  id.  869; 
Home  of  the  Friendless  v.  Rouse,  8  Wall.  430. 

The  presumption  is  in  favor  of  the  validity  of  the  act.  Lunfs 
case,  G  Me.  412;  Fletcher  v.  Peck,  6  Granch,  87;  Dartmouth 
'oUege  v.  Woodward,  4  Wheat.  625. 
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The  constitation  of  Maine,  Art.  lY,  part  third,  §  1,  giyes  the 
legislature  **  full  power  to  make  and  establish  all  reasonable  lawa 
and  regulations  for  the  defense  and  benefit  of  the  people  of  this 
State,  not  repugnant  to  this  constitution  nor  that  of  the  United 
States. ''  What  laws  are  reasonable  and  beneficial  is  for  the  l^sla- 
ture  to  determine.  Oooley's  Const  Lim.  27;  Moor  v.  Veane,  39 
Me.  343;  State  t.  Noyee,  47  id.  189. 

The  courts  of  other  States  haye  held  legislation  exempting  cer- 
tain classes  of  property  constitutional  Brewster  t.  Hough,  7  N. 
H.  138  ;  Parker  y.  Sedfield,  10  Conn.  490 ;  Seymour  t.  Hartfordy 
21  id.  481.  ^^  The  taxing  power  may  select  the  objects  of  taxa- 
tion.'* State  Bank  t.  Knoop,  16  How.  369;  Oooley's  Const.  lim. 
514;  K  J.  V.  Wilson,  7  Cranch,  164 ;  McQee  r.  MaOis,  4  WaU. 
143 ;  Dodge  v.  WooJsey,  18  How.  881 ;  Wask.  Vm.  y.  Bouee,  8 
WalL  439. 

A.  W.  Paine,  for  defendants. 

AppLBiOKy  C.  J.  This  is  an  action  of  aasumprit  to  reoorer 
$309.75  paid  by  the  plaintiffs  for  taxes.  The  proceedings  on  the 
part  of  the  defendants  are  admitted  to  have  been  correct,  and  the 
only  question  presented  is»  whether  the  property  of  the  plaintiff^ 
upon  which  the  tax  in  question  was  assessed,  is  liable  to  assess- 
ment 

The  business  of  brick-making  has  been  carried  on  in  the  defend- 
ant town  for  more  than  fifty  years  until  the  present  time,  by  the 
old  process  of  making  bricks  with  horse-power. 

The  plaintift  corporation  was  organized  under  the  general  law 
of  the  State,  on  the  4th  day  of  June,  1870,  tar  the  puipose  of 
manufacturing  brick  in  the  defendant  town,  and  after  its  oiganixa- 
tion,  proceeded  at  once  to  erect  the  necessary  buildings  and 
machinery  for  the  manufacture  of  brick  by  the  new  process,  in 
which  business  it  has  been  engaged  to  the  present  time. 

At  the  annual  town  meeting  of  the  defendant  town,  held  March 
14,  1870,  the  following  Tote  was  passed,  viz. :  **  Voted  that  the 
town  will  exempt  from  taxation,  for  a  term  of  ten  years,  manufac- 
turing and  refining  establishments  hereafter  erected  in  the  town, 
and  the  capital  used  for  operating  the  same,  together  with  such 
machinery  hereafter  put  into  buildings  already  erected,  but  not 
now  used  as  such,  and  the  capital  used  for  operating  the  same,  pro* 
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vided,  that  the  capital  invested  shall  not  be  leas  than  110,000,  and 
provided,  farther,  that  this  vote  shall  not  be  oonstrned  to  apply 
to  mannfaotaring  or  hnsinessnote^  oanied  on  in  the  town;  and  no 
distillery  of  intoxicating  drinks  or  malt  beer  shall  be  entitled  to 
the  benefit  of  this  vote." 

The  estate  of  the  plaintiib  was  dnly  assessed  for  its  jnst  and 
proportional  share  apon  the  whole  Talnation  of  the  property  of  the 
town  liable  to  assessment.  The  plaintiffs  claim  exemption  from 
contribnting  toward  the  public  expenses,  under  and  by  yirtue  of  this 
vote  of  the  town. 

By  an  act  approved  March  8, 1864,  ch.  284^  §  1,  it  is  enacted,  that 
**  all  manufacturing  establishments,  and  all  establishments  for  re- 
fining, purifying,  or  in  any  way  enhancing  the  value  of  any  article 
or  articles  sJready  manufactured,  hereafter  erected  by  individuals 
or  by  incorporated  companies,  and  all  the  machineiy  and  capital 
used  for  operating  the  same,  together  with  all  such  machinery 
hereafter  put  into  buildings  already  erected,  but  not  now  occupied, 
And  all  the  capital  used  for  operating  the  same,  are  exempted  from 
taxation  for  a  term  not  exceeding  ten  years,  after  the  passage  of 
this  act,  where  the  amount  of  capital  actually  invested  shall  exceed 
the  sum  of  t2,000;  provided,  towns  and  cities  in  which  such  manu- 
facturing establishments  or  refineries  may  be  located,  or  in  which 
it  may  be  proposed  to  establish  the  same,  shall,  in  a  legal  manner, 
give  their  assent  to  such  exemption,  and  such  assent  shall  have  the 
force  of  a  contract,  and  be  binding  for  the  full  time  specified; 
and  provided,  farther,  that  all  property  so  exempted  shall  be 
entered  from  year  to  year  on  the  assessment  books,  and  returned 
with  the  valuations  of  the  several  towns  and  cities,  when  required 
by  the  State  for  the  purposes  of  making  the  State  valuation."  By 
an  act  approved  February  8, 1867,  ch.  76,  §  1,  the  exemption  refened 
to  in  the  act  of  1864^  ch.  234  §  1>  takes  effect  from  the  date  of  the 
contract  authoriaed  by  that  act  By  an  act  approved  March  12, 
1860,  ch.  65,  §  1,  the  exemption  referred  to  takes  effect  **  from  the 
date  of  the  assent  given  by  the  town  to  such  exemption."  The 
preceding  legislation  on  this  subject  is  found  condensed  in  B.  Sw 
1871,  ch.  6,  §  6,  ninth  clause. 

Taxation  exacts  money  from  individuals  as  and  for  their  oon« 
tributory  share  of  the  public  bnrdena  A  tax  is  generally  under- 
stood to  mean  the  imposition  of  a  duty  or  impost  for  the  support 
of  government    Pray  v.  Northern  Lib.,  81  Penn.  60l    '<  Taxes  are 
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bordenfl  or  charges  imposed  by  the  legislatore  upon  persoiiB  or 
property,''  says  Dillon,  0.  J.,  in  Mansan  v.  Vernon,  27  Iowa,  88; 
8.  G.,  1  Am.  Bep.  216,  '^  to  raise  money  for  public  purposes  or  to 
accomplish  some  goyemmental  end."  Priyate  property  may  bo 
taken  under  the  power  of  eminent  domain  for  public  purposes,  if 
just  compensation  therefor  be  made.  But  for  priyate  purposes  it 
cannot  be  wrested  from  its  owner  eyen  with  compensation. 

It  has  been  settled  by  a  series  of  decisions  that  the  l^slature 
cannot  constitutionally  authorise  towns  to  raise  money  by  taxation 
to  giye  or  loan  to  indiyiduals  or  corporations  for  priyate  pniposes. 
A  good  public  house  may  be  yeiy  desirable,  but  in  Weeks  y.  MHwam- 
kee,  10  Wis.  242,  the  Supreme  Court  of  Wisconsin  justly  treated 
with  little  consideration  the  claim  of  a  right  to  fayor,  under  the 
power  of  taxation,  the  construction  of  a  public  hotel,  though  the 
aid  was  to  be  rendered  expressly ''  in  yiew  of  the  great  public  benefit 
which  the  construction  of  the  hotel  would  be  to  the  city.''  It  was 
there  decided  that  the  public  could  not  be  compelled  to  aid  such 
an  enterprise  from  any  regard  to  the  incidental  benefits  to  be 
deriyed  therefrom.  It  may  be  yery  desirable  to  haye  a  saw-mill  in 
a  town,  and  those  who  widi  it  haye  full  liberty  to  erect  it;  but  the 
inhabitants  cannot  legally  be  taxed  to  raise  money  to  giye  or  to  loan 
to  those  who  propose,  for  their  own  benefit,  to  erect  one,  or  to 
take  down  one  already  erected,  and  to  remoye  it  from  one  town  to 
another.  AUen  y.  Jay,  60  Me.  124;  8.  C,  Am.  Bep.  185.  A 
terrible  confiagration  sweeps  oyer  a  city,  destroying  its  wealth  by 
millions.  Its  rebuilding  is  absolutely  necessary  for  its  commerciid 
wants.  But  each  lot  of  land  is  priyate  properly;  each  building  to 
be  erected  thereon  will  be  priyate  property.  Its  erection  is  for  pri- 
yate use.  After  full  consideration,  it  was  decided  that  the  inhabits 
ants  of  the  dty  could  not  be  taxed  to  raise  money  to  loan  to  the 
sufferers  to  enable  them  to  rebuild.  LaweO  y.  Baetan,  111  Masst 
454.* 

In  the  Ommereial  Bank  y.  The  Oiiy  of  loloy  2  Dillon,  853,  it 
was  held  that  the  legislature  of  a  State  had  no  authority  to 
authorise  taxation  in  aid  of  privaie  enterprises  and  objects ;  and 
that  municipal  bonds  issued  under  legislatiye  authority  to  be  paid 
by  taxation,  as  a  bonus  or  donation  to  secure  the  location,  or  aid 

*  a  C.«  15  Am.  Rep.  8S,  to  wlileh  If  added  ilM  deotokm  of  the  Sapreme  Coart 
of  the  ITnlled  States,  iM»Mii»|f  after  an  elabofato  osaaination  tbo  same  doc- 
trioo. 
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in  the  erection  of  a  manufactory  or  foundry,  owned  by  private 
individuals,  are  void  even  in  the  hands  of  owners  for  value. 

Contingent  and  incidental  benefits  may  arise  from  the  introduc- 
tion of  manufiicturing  capital  whenever  the  enterprise  is  successful^ 
But  the  reverse  may  equally  ensue,  and  the  enterprise  become  an 
injurious  failure.  The  inhabitants  of  a  town  cannot  legally  be 
taxed  to  raise  money  to  give  or  to  loan  to  individuals  or  corpora- 
tions for  private  purposes  on  account  of  any  supposed  incidental 
advantages  which  may  possibly  accrue  therefrom.  The  benefits  are 
precisely  those  arising  from  the  introduction  of  capital  or  labor, 
and  none  other.  It  matters  not  whether  it  be  the  building  of  the 
huge  factory  of  the  capitalist  or  the  cottage  of  the  laborer,  the 
benefits  are  the  same  in  kind,  and  differ  only  in  d^ree.  There  are 
benefits  arising  from  the  introduction  of  capital  well  invested  and 
of  labor  well  employed;  but  they  are  of  the  same  nature  as  those 
arising  from  the  existent  capital  of  the  place  in  which  the  incoming 
capital  is  to  be  invested,  and  the  incoming  labor  employed.  One  is 
just  as  much  entitled  to  protection  as  the  other,  and  no  more.  But 
this  benefit,  whatever  it  may  be,  if  any,  arises  from  all  capital  and 
all  labor;  and  as  all  labor  and  all  capital  is  equally  entitled  to  equal 
protection  according  to  its  extent,  it  follows  that  equal  protection 
to  all  leaves  the  matter  as  it  found  it  Hence,  it  is  universally 
held  that  the  incidental  benefits  of  capital  afFord  no  justification 
for  partial  taxation. 

It  is  conceded  in  the  argument  that  towns  and  cities  cannot  con- 
stitutionally be  authorized  to  raise  by  taxation  money  to  be  given 
away.  The  plaintiffs  share  of  the  expenses  of  the  defendant  town 
for  all  public  purposes  is  conceded  to  be  $309.75.  If  the  town 
were  empowered  to  raise  that  sum  to  give  the  plaintilb,  it  is 
admitted  that  the  act  so  empowering  them  would  be  unconstitu- 
tional, for  if  the  town  may  raise  money  to  give  to  A,  they  may  da 
the  same  for  B,  and  so  on;  and  the  property  of  the  minority  would 
be  subject  to  the  will  of  the  majority.  But  the  remission  of  a  tax 
by  a  vote  of  the  town  is  in  substance  and  effect  the  same  as  a  gift. 
What  matters  it  to  the  plaintiffs  or  the  defendants  whether  the 
town  votes  to  give  $800.75  to  the  plaintiffs,  or  to  exempt  their 
property  from  its  just  and  proportional  tax,  and  assess  the  amount 
of  such  exemption  upon  the  remaining  estate  liable  to  taxation  P 
It  is  a  gift    The  money  raised  by  the  rest  of  the  tax  payers  ia 
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ndsed  to  giye  away;  and  if  it  may  be  done  for  these  plaintifib,  it 
may  be  done  for  any  other  inhabitant  as  welL 

But  there  are  other  and  grave  objections  to  the  oonstitntionality 
of  the  statute  npon  which  the  phuntilb  rely. 

*'  By  the  coniititation,  article  9,  §  7:  '^  While  the  pnblic  expenses 
■hall  be  assessed  on  polls  and  estates,  a  general  Talnation  shall  be 
taken  at  least  once  in  ten  years.'* 

The  expenses  for  which  assessments  are  to  be  made  shall  be  pub* 
lie;  those  appertaining  to  the  public  service.  No  authoril^  is  given, 
either  expressly  or  by  implication,  to  assess  for  merely  private  pur- 
poses; as  to  give  away,  or  to  loan  to  individuals. 

By  article  0,  §  8:  ''AH  taxes  upon  real  estate,  assessed  by  author- 
ity of  this  State,  shall  be  apportioned  and  assessed  equally,  accord- 
ing to  the  just  value  thereof.''  Though  this  section  applies  specially 
to  real  estate,  yet  the  very  idea  of  taxation  implies  an  equal  appor- 
tionment and  assessment  upon  all  property,  real  and  personal, 
''  according  to  its  just  value. "  It  cannot  for  a  moment  be  admitted 
that  the  constitution  authorizes  an  unequal  apportionment  and 
assessment  upon  real  and  personal  estate,  without  any  reference  to 
its  "just  value." 

The  power  to  impose  taxes  is  broad  and  liberal:  for  roads,  that 
there  may  be  facilities  for  travel;  for  schools,  that  the  people  may  be 
educated;  for  libraries,  that  their  means  of  improvement  may  be 
increased;  for  the  poor,  lest  they  may  suffer  from  want;  for  the 
police  of  the  State,  for  the  safety  of  the  public,  that  crime  may  be 
detected;  for  the  courts  of  law,  that  individual  rights  may  be  pro- 
tected and  enforced,  and  that  crime,  when  proved,  may  receive  its 
fitting  punishment;  in  fine,  for  any  and  all  purposes  which,  in  the 
most  libend  sense,  can  be  deemed  public.  ''  Taxation  having  for 
its  only  legitimate  object,  the  raising  of  money  for  public  purposes 
and  the  proper  needs  of  government,  the  exaction  of  moneys  from 
the  citizens  for  other  purposes,  is  not  a  proper  exercise  of  this 
power,  and  must  therefore  be  unauthorized."  Cooley's  Const  Lim. 
487. 

The  legislature  may  determine  the  amount  of  taxation  and  select 
the  objects.  They  may  exempt  by  general  and  uniform  laws 
oertain  descriptions  of  property  from  taxation,  and  lay  the  burden 
of  supporting  government  elsewhere. 

But  while  there  are  no  limits  in  the  amount  of  taxation  for  pub- 
lic  purposes,  nor  in  the  subjee^-matter  upon  which  it   may  be 
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imposed,  the  requirement  that  it  shall  be  uniform  and  equal  upon 
the  Talnations  made  is  nniTersal. 

The  general  tax  act  is  based  apon  the  whole  yalnation  sf  tb» 
State.  The  taxes  are  apportioned  among  the  seyeral  towns  in  the 
ratio  of  their  respective  yalnations.  The  mannfactoring  capital  to 
be  exempted  by  this  statute  is  indnded  in  the  valuation  of  the  town 
in  which  the  inTestment  is  made.  Whether  there  shall  be  an  ex- 
emption or  not  depends  upon  the  Tote  of  the  town.  Now  it  is  for 
the  legislature  to  impose  taxes  and  to  exempt  from  taxation.  But 
exemption  from  taxation  includes  the  imposition  of  taxes.  To  the 
precise  extent  that  one  man's  estate  is  exempted  from  taxation,  to 
that  same  extent  is  there  an  imposition  of  the  amount  exempted 
upon  the  rest  of  the  inhabitants.  The  $309.75  of  which  the  plain- 
tifts  would  escape  the  payment,  would  be  imposed  upon  the  residue 
of  the  inhabitants  of  Brewer.  This  imposition  of,  and  this  exemp- 
tion from,  taxation  are  by  the  town  and  not  by  the  legislature. 

To  have  unif ormiiy  of  taxation,  the  imposition  of,  and  the  exemp- 
tion from  taxation,  must  be  by  one  and  the  same  authority  —  that 
of  the  legislature.  It  is  for  the  legislature  to  determine  upon  what 
subject-matter  taxation  shall  be  imposed;  upon  land,  upon  loan-f. 
upon  stock,  etc.,  etc.;  but  the  subject-matter  once  fixed,  the  role 
is  general,  and  applies  to  all  property  within  its  provisions.  So  it 
may  relieve  certain  species  of  property  from  taxation,  as  the  tools 
of  the  laborer,  the  churches  of  religious  societies,  etc.;  but  apon 
the  non-exempted  estate  the  taxation  must  be  uniform  as  the 
exemptions  are  uniform.  It  cannot  be  pretended  that  it  would  be 
constitutional  to  impose  a  tax  on  a  church  in  A.,  and  to  exempt 
one  of  the  same  character  in  B. ;  to  say  that  all  or  a  part  of  the 
farms  in  the  former  shall  be  subject  to  a  tax,  while  those  in  the 
latter  shall  be  free  from  taxation.  But  if  it  be  conceded  that  each 
town  has  the  right  to  tax  part  and  exempt  part  of  the  property 
located  therein,  whatever  its  character,  uniformity  in  relation  to 
the  subject-matter,  as  weU  as  to  the  ratio  of  taxation,  is  at  an  end. 

If,  of  the  innumerable  varieties  of  manufacture,  different  towns 
exempt  different,  or  the  same  species  of  manufacture,  the  utU)r 
want  of  uniformity  is  obvious.  The  cotton  manufacturer  in  one 
town  is  exempt,  while  in  the  next  the  woolen  manufacturer  pays 
his  proportional  share  of  the  public  burden.  Nor  is  this  all — if 
the  same  kind  of  a  manu&cture  has  been  heretofore  earned  on  as  if 
proposed  to  be  exempted  from  the  payment  of  taxes,  then  in  the 
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nine  town,  in  case  of  exemption,  will  be  seen  the  remarkable  Bpeo- 
taole  of  two  mannfacturera,  engaged  in  the  same  industrial  pur* 
saits,  the  one  with  his  capital  freed  from  all  public  burdens,  the 
other  bearing  his  just  and  proportional  share.  The  larger  the 
investment  of  exempted  capital,  the  heavier  the  burden  upon 
the  non-exempted  capital.  Of  two  competing  capitalists,  in  the 
same  branch  of  industry,  one  goes  into  the  market  with  goods 
relieved  from  taxes,  while  the  goods  of  the  other  bear  the  burden. 
One  manufacturer  is  taxed  for  his  own  estate  and  for  that  which  is 
exempted,  to  relieve  his  competing  neighbor,  and  to  enable  the 
latter  to  undersell  him  in  the  common  market ;  and  that  is  pre- 
cisely the  relation  these  plaintifb  bear  to  their  competing  brick 
makers ;  a  grosser  inequality  is  hardly  conceivable  ! 

Nor  is  there  any  conceivable  benefit  to  any  one  from  this  injustice. 
The  town  voting  the  exemption  will  be  one  in  which  the  proposed 
manufactures  thereby  to  be  exempted  could,  or  could  not,  be 
advantageously  carried  on.  If  the  former,  the  very  principle  of 
self-interest  will  induce  such  manufacturer  to  establish  himself  in 
the  town  so  voting,  without  inducement  of  such  vote.  It  would, 
then,  be  the  necessary  giving  of  money  to  one  whose  interests 
'  would  be  promoted  by  manufacturing  in  the  place  in  question.  It 
would  be  compelling  the  rest  of  the  inhabitants  to  add  to  the  gains 
of  a  capitalist  without  participation  therein*  If  otherwise,  and 
the  town  so  voting  is  an  injudicious  place  for  the  location  of  the 
manufacturers  to  be  exempted,  it  is  an  invitation  to  the  manufao- 
turer  to  engage  in  a  losing  business  with  a  proffer  to  bear  the  loss 
to  the  extent  of  the  exemption.  The  exemption  is  either  unnece^ 
sary  or  unwise. 

The  plaintifb  have  only  paid  their  proportional  share  of  the 
taxes  in  the  defendant  town  according  to  its  valuation.    The  plain- 
tiffs are  not  entitled  to  recover.     To  permit  them  to  do  so  would 
be  to  approve  unconstitutional  taxation  for  private  purposes  and  to 
sanction  a  system  which  would  destroy  all  uniformity  as  to  the 
property  upon  which  taxes  are  to  be  imposed,  and  all  equiality  as 
to  the  ratio,  so  far  as  regards  the  valuation.    It  can  never  be  ad 
mitted  that  the  constitution  of  the  State  permits  or  allowB  the  tax 
ation  of  a  portion  of  its  citizens  for  the  private  benefit  of  a  ohosei 
few,  and  that  the  taxes  raised  for  such  a  purpose  shall  be  assessei 
without  reference  to  uniformity  of  taxable  property,  or  equality  oi 
ratio. 
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It  beoomes,  therefore,  entirely  unnecessary  to  consider  whether  or 
not  the  plaintiffs  are  within  the  provisions  of  the  statute  or  the 
terms  of  the  vote  nnder  which  they  daim  exemption  from  taxation. 

Plaintiffs  fwntuit 

Waltok,  Diokxbsok,  Baebow8»  Dajtvosch  and  ViBsnr,  JJ., 
concnrred. 

Otttting,  J.,  concurred  in  the  result. 

PxTS&Sy  J.,  having  been  of  counsel  for  plaintifb,  did  not  (rit  in 
this  case,  but  he  concurred  in  a  similar  opinion  and  lesnU  in 
Andrews  v.  (kfard,  involving  precisely  the  same  question* 


HaSBOV  ▼•  BVMFIAV  AVD  NOBXH  AlCBBIOAV  SAZLWAT 

OoicPAirr. 

Oarrisr  ^  UMHUif  sf^fir  mmltn  of  serwmU  en  pammigsn. 

agu.  Bao$99k$  damages. 


PlMsenger  oanlon  are  reapomriUa  for  asaanlta  aad  batteries  coounlttad  bj 
their  emplojeea  upon  paaeengefa.    (8»e  note,  p.  400.) 

Plaintiff  entered  defendant's  car  as  a  passenger,  his  dog  aooompanjring  him. 
While  the  train  was  in  motion,  a  brakeman  attempted  to  eject  the  dog  but 
was  forcibly  preyented  by  the  plaintiff.  Afterward,  the  brakeman  soddenly 
attacked  pUintiff,  inflicting  npon  him  aerloos  injuries.  On  the  trial  of  an 
aetton  of  trespass  therefor  against  the  oompaaj,  the  court  charged  that  if 
the  brakeman  "  was  acting  in  the  performance  of  his  dnty  as  brakeman,  ba 
would  be  Justified  in  using  a  reasonable  degree  of  force,  necessary  and 
proper  to  accomplish  the  remoral  of  the  dog  from  the  car,  but  If  he  need 
more  Tiolence  than  was  necessary,  and  inflicted  on  plaintiff  blows  that  wort 
unnecessary  to  perform  his  duty,  the  company  would  be  liable,  and  the  jury 
may,  in  that  case,  award  punitive  or  exemplary  dami^ges."    Htldt  correct 

The  Jury  returned  a  verdict  for  plaintiff  of  (4,000.  HM,  that  the  damages 
were  not  so  clearly  excessive  as  to  Justify  the  court  in  set  lag  aside  the 
▼erdict  on  that  ground. 
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TRESPASS  for  injuries  receiTed  at  the  hands  of  one  Foster,  a 
person  in  the  employ  of  defendant  as  brakeman. 

Tho  pla*ntiil  testified  that  he  entered  a  car  on  defendant's  road« 
apon  tho  22d  of  March,  I87I9  intending  to  go  to  Bangor ;  that 
his  d  jg  ent<)red  with  him,  without  caution  or  objection  from  any 
one.  Sooc  after  the  car  started,  the  brakeman,  Foster,  discovered 
ihe  dog;  said  it  was  no  place  for  him  and  that  ''he  must  go  off 
this  car, "  at  the  same  time  taking  hold  of  him  and  dragging  him 
out  into  the  aisle;  that  plaintiff  thereupon  said  if  he  would  wait 
till  tliey  arrived  at  Winn,  he  would  take  the  dog  off  himself,  but 
that  he  could  not  let  the  dog  be  put  off  while  the  train  was  in 
motion;  that  when  he  first  addressed  Foster,  he  clapped  his  hand 
on  F.'s  shoulder,  saying,  ''my  friend,  what  is  the  trouble?"  to 
which  F.  replied,  "  the  dog  must  go  off; ''  that,  upon  the  plaintiff's 
repeating  that  the  dog  could  not  be  removed  while  the  train  was 
moving,  Foster  rose  right  up  and  grabbed  Hanson  by  the  breast; 
whereupon  he  took  F.  by  the  shoulder  and  set  him  down  on  a  seat 
running  parallel  with  the  side  of  the  car,  and  told  him  to  sit  there; 
that  F.  drew  his  feet  up  and  kicked  plaintiff,  breaking  the  pane  of 
glass  behind  him  in  doing  so,  but  not  releasing  himself ;  that  F. 
asked  who  was  going  to  pay  for  that  glass,  and  H.  said  F.  should; 
that  F.  then  asked  H.  to  let  him  up,  and  plaintiff  said  he  would,  if 
F.  would  behave  himself ;  and  on  his  saying  he  would,  the  plain- 
tiff  permitted  him  to  rise,  and  turned  round  to  go  and  resume  his 
own  seat ;  when,  while  his  back  was  toward  F.,  he  suddenly 
received  severe  blows  with  a  poker  (which  F.  had  taken  from  the 
3ther  side  of  the  car,  where  it  lay  by  the  stove),  about  the  head 
and  shoulders,  one  being  directly  over  the  eye;  which  blows  consti- 
tuted the  assault  and  battery,  for  which  this  suit  was  brought 
Plaintiff's  evidence  was  corroborated  by  other  witnesses. 

The  medical  testimony  was  that  Mr.  Hanson  had  a  severe  wound 
upon  the  temple,  and  two  more  upon  the  top  of  his  head,  the 
external  table  of  the  skull  was  cracked,  and  his  eyes  badly  affected, 
indicating  danger  of  palsey  of  the  optic  nerve  and  entire  loss  of 
its  furctions. 

Mx«  Foster,  as  witness  for  the  defendant,  testified  that  he  asked 
foi  the  owner  of  the  dog,  and  that  he  (the  owner)  should  remove 
the  animal,  but  nobody  answered,  so  he  (witness)  was  about  to 
take  him  into  the  baggage  car,  when  Hanson  came  up  and  told 
him  to  let  the  dog  alone;  that  the  dog  should  not  go  out  of  the  car 
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committed  by  their  employees  upon  passengers.  Bryant  y.  Rich^ 
106  Mass.  180^  where  the  case  of  Ghddard  v.  Gfrand  Trunk  BaQwag 
Qmpant/y  57  Me.  202;  S.  0.^  2  Am.  Bep.  39,  is  cited,  and  tbe 
sarrier's  liability,  as  there  declared,  approved. 

This  responsibility  of  course  rests  upon  the  assumption  that  the 
battery  cannot  be  justified.  If  it  can  be,  no  responsibility  attaches 
to  any  one.  If  it  cannot  be,  both  the  servant  and  the  carrier  are 
liable. 

If  the  servant  is  first  assaulted,  he  may  defend  himself.  If  he 
is  resisted  in  the  performance  of  any  duty,  he  may  use  force  suffi- 
cient to  overcome  the  resistance.  But  the  assault  being  over,  or 
the  resistance  ended,  he  cannot  pursue  and  punish  the  wrong-doer. 

The  nile  applicable  to  such  cases  is  this,  that  when  a  prima  facie 
case  of  assault  and  batter^  is  sought  to  be  justified,  it  is  incumbent 
uppn  the  one  who  justifies,  to  show  that  no  more  force  was  used 
than  the  exigencies  of  the  case  called  for.  The  force  used  must  be 
suitable  in  kind  and  reasonable  in  degree,  otherwise  the  justifica- 
tion fails.  Rogers  v.  Waite,  44  Me.  276;  Brown  v.  Gordon,  1  Gray, 
182;  Oom.  v.  Clarke^  2  Mete.  23;  2  Greenl.  Ev.,  §  98. 

It  is  the  duty  of  the  conductor,  and  other  employees  upon  a  train 
of  cars,  to  treat  the  passengers  with  civility,  and  to  abstain  from 
all  unnecessary  violence  toward  them.  It  is  also  the  duty  of  pas- 
sengers to  observe  the  rules  and  regulations  of  the  company,  and 
to  conduct  themselves  generally  so  as  not  to  invite  uncivil  treat- 
ment, nor  provoke  violence. 

But  it  is  not  true  that  disobedience  to  the  rules  of  the  company 
will  operate  as  a  license  to  the  employees  to  maltreat  a  passenger. 
If  a  passenger  persists  in  violating  the  reasonable  rules  of  the  com- 
pany, after  notice  of  the  rules,  and  a  request  to  him  not  to  act 
contrary  to  them,  the  carrier  will  have  a  right  to  rescind  the  con- 
tract for  his  conveyance,  and  refuse  to  carry  him  further.  But  he 
will  have  no  right  to  maltreat  him  while  continuing  to  perform  the 
contract  for  his  conveyance. 

Nor  is  it  true  that  an  uncivil  word  by  a  passenger  at  the  begin- 
ning of  his  journey  will  justify  the  carrier's  servants  in  treating 
him  with  insolence  to  the  end  of  it.  Nor  is  it  true  that  an  assault, 
or  resistance  to  the  performance  of  a  duty,  will  justify  the  servant 
in  pursuing  and  punishing  the  passenger,  after  the  assault  or  the 
-  resistance  is  over.  If  he  does,  he  makes  the  carrier  as  well  as  hinip 
■elf  liable  for  the  injury. 
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If,  therefore,  it  be  tme^  as  the  defendants  contend,  that  the 
plaintiff  was  the  aggressor,  that  he  first  assaulted  the  brakeman 
«nd  resisted  him  in  the  performance  of  a  legitimate  duty,  it  was 
•still  a  question  of  fact  for  the  jnry  to  determine^  whether  the  brake- 
man  did  not  use  greater  violence  than  the  exigencies  of  the  case 
demanded;  whether  he  did  not  pursue  the  plaintiff,  and  inflict  the 
blows  upon  his  head  with  the  iron  poker,  after  the  latter  had 
ceased  his  assault,  had  ceased  his  resistance,  and  was  returning  to 
his  seat  with  his  back  to  the  brakeman.  Under  the  instructions  of 
the  court  the  jury  must  have  so  found,  or  they  could  not  have  re- 
turned a  verdict  for  the  plaintiff;  and  in  our  judgment  the  evidence 
fully  justified  the  finding. 

Nor  are  we  satisfied  that  the  damages  assessed  by  the  jury  are  so 
•clearly  excessive  as  to  justify  us  in  setting  aside  l^eir  verdict  It 
is  true  that  the  damages  are  large,  but  it  is  equally  true  that  the 
injury  was  a  very  severe  one. 

The  right  of  the  jury  to  give  exemplary  damages  in  this  class  of 
cases  was  first  declared  in  this  State  in  Pike  v.  DiUing,  48  Me.  539. 
The  whole  doctrine  of  exemplary  damages  was  again  fully  and  care- 
fully examined  in  Ooddard  v.  Orand  Trunk  Railway  Oo.,  57  Me. 
202;  S.  0.,  2  Am.  Bep.  39,  and  its  application  to  railroad  companies 
lor  the  willful  and  malicious  acts  of  their  servants,  afSrmed.  It  is 
not  now  an  open  question  in  this  State,  and  will  not  be  further 
discussed. 

We  think  the  case  was  submitted  to  the  jury  upon  correct  prin* 
-dples  of  law,  and  that  their  verdict  is  neither  against  law,  nor  the 
weight  of  evidence;  nor  are  we  satisfied  that  the  damages  are  so 
clearly  excessive,  as  to  justify  us  in  setting  the  verdict  aside  on 
that  ground.    The  verdict  must  therefore  stand. 

Motion  and  exceptions  overrubd. 

Afplsiok,  0.  J«,  OvmsQ,  Diokxbsok  and  Barrows,  JJ.,  cob* 
evined. 

Pbtbbs^  J.,  having  been  of  connsel,  did  not  sit 
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laMMtloiioiiaprainiiBixryiiole  between  Uie  oilgliMa  pertiee  theielis 
a  wa&l  of  oomflideration  ia  leUed  upon  as  a  def  enae,  and  eTidenoe  la  |;lTen  <hi 
the  one  aide  in  the  aflbmatiTe  and  on  the  other  in  the  negatlTe,  of  the  fmdL 
of  consideration,  the  harden  of  proof  la  on  the  phdntilT  to  ntlaiy  the  jnij 
npon  the  whole  evidence  of  that  fact. 

ASSUMPSIT  upon  two  promissory  notes,  alleged  to  have  been 
made  by  the  defendants  testator.    The  opinion  states  the  oase. 
The  plaintafl  had  a  verdict  for  the  amount  of  one  of  the  notei^ 
and  the  defendant  exoepted. 

A.  O.  JewMf  F.  Mekerson  and  H.  H.  HMbard,  for  defendant 

If.  AbboUf  for  plaintifE. 

PKtBBSy  J*  The  plaintiff,  as  payee,  sues  the  exeontrix  of  the 
maker  of  two  promissory  notes.  The  grounds  of  def ense^  taken  by 
the  defendant,  seem  to  have  been  that  the  notes  were  fotged ;  or, 
if  genuine,  that  they  were  obtained  without  a  valuable  considera- 
tion therefor.  The  parties  did  not  testify ;  no  witnesses  to  the 
original  transactions  were  called ;  the  evidence  is  mostly  circum- 
stantial and  somewhat  indefinite,  and  was  introduced  by  both  sides 
upon  the  issues  involved. 

The  judge  presiding  said  to  the  jury,  **  if  you  find  that  the  sig* 
nature  is  genuine,  the  burden  is  upon  the  defendant  to  show  he 
should  not  pay  it; ''  —  ''if  you  are  satisfied  that  those  signatures  are 
genuine,  then  the  presumption  of  law  is,  that  the  notes  were  given 
at  the  time  they  purport  to  have  been  givei^  and  for  a  valid  c(m» 
sideration,  and  the  plaintiff  is  entitled  to  judgment  for  the  amount 
and  interest  on  the  notes,  unless  the  defendant,  taking  the  burden 
upon  herself,  has  satisfied  yon  that  there  is  some  l^gal  reason  why 
she  should  not  pay  them.  It  is  incumbent  upon  the  deCandant  tc 
satisfy  you  by  a  bidance  of  testimony,  if  you  find  that  the  signa- 
tures are  genuine,  that  she  has  some  ground  for  being  discharged 
from  liability." 
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The  effect  of  the  instraction  was  to  impose  the  burden  of  proof 
npon  the  defendant,  to  show  fchat  there  was  a  want  of  considera- 
tion for  the  notes ;  and  in  this  respect  the  instraction  was  errone- 
ous. In  one  sense  a  burden  of  proof  would  be  upon  the  defend- 
ant ;  a  particular  burden,  to  .rebut  the  prima  facie  case  made  by 
the  production  of  a  genuine  note;  but  the  general  burden  of  proof 
was  upon  the  plaintiff  to  show  a  consideration  for  the  notes,  and 
that  burden  does  not  shift  The  weight  of  evidence  may  prepon* 
derate  on  the  one  side  or  the  other,  but  the  burden  of  proof  re- 
mains on  the  plaintiff,  unless  the  defendant  sets  up  a  new  and 
distinct  issue,  as  payment,  for  instance,  confessing  the  original 
contract,  and  seeldng  to  avoid  it.  Here  the  plaintiff  declares,  in 
his  writ,  that  the  notes  were  given  for  value.  If  not  so  given,  they 
were  not  contracts  upon  which  the  defendant  could  be  legally  held. 
The  plaintiff  is  required  to  prove  this  essential  allegation.  He  can 
rely  on  the  presumption  which  arises  from  the  note  itself.  But 
there  being  other  evidence  on  both  sides,  which  has  a  bearing  upon 
the  question  of  consideration,  the  burden  remains  upon  the  plaintiff 
upon  all  the  evidence  produced,  including  the  note  itself  and  the 
presumption  that  arises  from  it,  to  establish  what  he,  in  the  deolih 
ration  in  his  writ,  has  necessarily  alleged. 

The  same  question  arose  in  Delano  v.  BarileU,  6  Gush.  367,  where 
it  is  said: ''  It  was  incumbent  on  the  plaintiff  to  prove  a  considera- 
tion for  the  note,  which  was  the  foundation  of  the  suit.  That  was 
a  part  of  her  case,  and  the  burden  was  on  her  to  establish  that  fact 
But  the  note  itself  was  prima  facie  evidence  of  a  consideration,  so 
that,  by  producing  the  note,  the  plaintiff  made  a  prima  facie  case. 
That  evidence,  if  not  rebutted,  would  be  sufficient  to  maintain  the 
plaintiff's  case.  But  it  was  competent  for  the  defendants  to  rebut 
the  evidence  on  the  part  of  the  plaintiff,  and  thus  to  avoid  the 
prima  facie  case  made  by  her.  Accordingly,  the  defendants  did 
offer  evidence  to  rebut  the  evidence  on  the  part  of  the  plaintiff!,  and 
to  show  that  there  was  no  consideration*  The  evidence  on  both 
sides  applied  to  the  affirmative  or  negative  of  the  same  issue  or 
proposition  of  tact,  a  consideration  for  the  note,  and  the  plaintiff's 
case  requiring  her  to  show  that  fact,  the  burden  of  proof  was  all 
along  on  her  to  satisfy  the  jury,  upon  the  whole  evidence  in  the 
case,  of  the  fact  of  a  consideration  of  the  note." 

In  Powers  v.  Bussetty  13  Pick.  76,  Chief  Justice  Shaw  says: 
*' Where  a  party  having  the  burden  of  proof  establishes  9k  prima 
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facie  case,  and  no  proof  to  the  contrary  is  offered,  he  will  preyail 
Therefore  the  other  party,  if  he  would  ayoid  the  effect  of  such 
prima  facie  case,  must  produce  eyidence  of  equal  or  greater  weight 
to  balance  and  control  it,  or  he  will  fail.  Still  the  proof  upon  both 
sides  applies  to  the  affirmatiye  or  negatiye  of  one  and  the  same 
issue,  or  proposition  of  fact;  and  the  party  whose  case  requires  the 
proof  of  that  fact  has  all  along  the  burden  of  proof.  It  does  not 
shift,  though  the  weight  in  either  scale  may  at  times  preponderate." 

In  a  note  to  the  case  of  Commontoealih  y.  McKie,  1  Leading 
Oriminal  Gases,  by  Bennett  &  Heard,  the  editors  clearly  express 
the  legal  proposition  in  this  way:  **  The  production  of  a  note  writ- 
ten by  the  defendant,  containing  the  words  'yalue  receiyed,'  is 
equiyalent  to  proying  an  admission  of  his,  that  there  was  an  original 
consideration  for  the  note,  and  nothing  more.  It  is  a  prima  fade 
eyidence  of  a  consideration,  sufficient,  if  not  rebutted,  to  maintain 
the  plaintiff's  case.  But  to  hold  that  such  an  admission  in  the 
note  of  a  consideration  therefor  changes  the  burden  of  proof,  and 
compels  the  defendant  to  assume  it,  would  be  to  hold  that  such  an 
admission,  when  made  orally,  and  when  not  contained  in  the 
instrument,  would  haye  the  same  effect.'' 

Other  authorities  are  to  the  same  effect.  Noxon  y.  De  Wolf,  IC 
Gray,  343;  Estabrooh  y.  BoyUy  1  Allen,  412;  OrawninshiM  y. 
OrotDfiinshteldf  2  Oray,  529;  Burnham  y.  Allcfiy  1  id.  496;  JShnUh 
y.  Edgeworth,  3  Allen,  233;  State  y.  Flye,  26  Me.  812;  Tarbcx  y. 
Eastern  Steamboat  Co.y  50  id.  339;  Bourne  v.Ward,  51  id.  191. 

In  Sawyer  y.  Vaughan,  25  Me.  336,  it  is  stated  that  the 
burden  of  proof  would  be  upon  the  defendant  to  proye  a  failure  of 
consideration  of  a  note.  In  Delano  y.  Bartlett,  6  GusH.  368,  before 
cited,  a  distinction  is  made  in  respect  to  the  burden  of  proof, 
between  a  want  of  original  consideration  and  a  failure  of  it;  while 
in  Burnham  y.  Allen,  ubi  supra,  no  such  distinction  is  taken  by 
Ghief  Justice  Shaw.  If  no  distinction  exists,  the  statement  bj 
Sheplet,  J.,  in  Sawyer  y.  Vaughan,  if  he  intended  to  conyey  the 
idea  that  the  defendant  would  be  required  to  show  more  than 
enough  to  control  the  prima  facie  case  made  by  the  note,  which  he 
probably  did  not,  would  be  erroneous.  A  later  case  in  this  State^ 
Quimhy  y.  Morrill,  47  Me.  470,  eyidently  receiyed  yery  littk 
consideration,  so  far  as  this  question  was  conoemed,  and  so  far  as 
contradictory  to  the  construction  established  in  the  present  opinion, 
b,  both  upon  principle  and  the  precedents,  unsustained. 
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It  might  be  regarded  that  the  instruction  in  this  case  was  not 
given  in  the  strict  and  technical  sense  of  the  meaning  of  onus  pnh 
handi;  and  that  the  burden  alluded  to  was  merely  a  requirement 
to  nullify  the  effect  of  the  plaintiff's  prima  facie  case,  were  it  not 
that  the  defendant  was  required  to  show  the  grounds  of  her  dis* 
charge  from  liability  by  a  balance  of  testimony ;  which  would  seem 
to  imply,  and  might  be  so  regarded,  as  requiring  more  rebutting 
evidence  by  the  defendant  than  sufficient  to  nullify  the  value  of  all 
that  the  plaintiff  had  produced,  and  so  that  the  defendant  would  be 
held,  even  if,  upon  all  the  testimony  of  both  sides,  upon  the  dis- 
puted proposition,  it  was  left  uncertain  whether  there  was  any 
consideration  for  the  notes  or  not  The  defendant  would  thus  bo 
held,  even  if  the  scales  of  evidence  were  in  equilibrio.  He  would  be 
required  to  produce  evidence  not  only  equal  to,  but  greater  than 
the  weight  of  all  presented  by  the  plaintiff.  He  would  have  to 
satisfy  the  jury  not  only  that  upon  the  whole  evidence  no  considera- 
tion for  the  note  was  proved,  but  that  none  existed.  He  was 
required  not  only  to  control  and  overturn  the  presumption  created 
by  the  note,  but  to  proceed  further,  and  prove  the  negative  of  a 
proposition,  the  affirmative  of  which  was  upon  the  other  side.  In 
Bumham  v.  Allen,  1  Gray,  501,  ubi  supra,  the  court  say :  **  As  the 
burden  is  on  the  plaintiff  to  prove  a  good  consideration  (for  the  note); 
if  the  whole  evidence,  offered  on  both  sides,  leaves  it  in  doubt 
whether  there  was  a  good  consideration  or  not,  the  plaintiff  fails  of 
making  out  his  case,  and  the  defendant  will  be  entitled  to  a  verdict^ 

Although  it  might  not  be  incorrect,  ordinarily,  to  say,  in  general 
terms,  that  a  production  of  a  note  would  cast  the  burden  of  proof 
upon  the  maker  of  it  to  show  some  defense  to  it,  a  somewhat  com- 
mon but  inaccurate  use  of  the  phrase  —  meaning  no  more  than  that 
it  would  be  incumbent  on  a  defendant  to  offer  evidence  to  impeach 
and  overcome  s^  prima  fade  case,  still  the  role  given  in  the  terms 
and  under  the  aspects  of  the  case  as  presented  here,  must  be 
regarded  as  erroneous.  The  notes  were  surrounded  with  suspicion. 
Next  to  no  evidence  of  a  direct  character  was  produced,  throwing 
any  light  or  explanation  upon  the  transactions.  It  was  peculiarly 
a  case,  where  an  accurate  and  exact  statement  of  the  rule,  as  to  ths 
burden  of  proof,  would  have  been  valuable  to  the  defendant,  and 

■he  was  entitled  to  it. 

Bzeeptums  sustainecL 

Applbiok,  0.  J.,  GuTTiKo,  Walxok  and  Barbows,  JJ.,  concurred. 
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jM^foMtf  in  foreign  cokL    BneuUm^ 

Tlw  dBfcndmnl  agreed  in  England,  to  pay  the  plaintHBi  a  oommlaekMi  of  &▼• 
per  cent  on  the  charter  of  a  Tesael  hired  for  thirty-three  thonaaad  three 
hnndred  dollars  in  liard  Spanish  dollars,  1.  e.,  tlj866.  SM,  that  the  hroker* 
age  should  be  paid  in  coin  of  the  United  States,  equivalent  to  that  snm  In 
liard  Spanish  dollars,  with  interest  from  the  day  it  was  payaUo ;  and  that 
execution  should  issue  specifically  for  the  coin. 

THE  plaintifEs,  at  London,  England,  procured  the  defendant* § 
yessel  to  be  chartered  for  a  round  voyage  at  $38,300,  to  be  paid 
in  hard  Spaniah  dollars,  for  which  he  is  conceded  that  they  are 
entitled  to  a  commission  of  five  per  cent  on  that  amount,  the  only 
question  being  whether  this  Il,6d6  should  be  paid  in  onrxeneyoir  in 
hard  Spanish  dollars,  or  their  equindent 

Bojfh  A  Johnson,  for  plaintifb. 

Wm.  O.  Crosby,  for  defendant,  cited  Aimu  t.  ObrdJi,  8  Fide. 
t60 ;  Lodge  v.  Spoonety  8  Gray,  166. 

Applbiok,  0*  J.  The  phiintifls  proonred  a  oharter-party  on  the 
lire  Oak,  a  vessel  of  which  the  defendant  was  master  and  part 
owner.  The  Tessel  at  the  time  was  lying  in  the  port  of  OaidifL 
The  defendant  executed  and  deUvered  the  plaintiffs  on  the  16th  of 
April,  1866,  the  following  agreement: 

'^LOJTDOH,  16  April,  ia08L 

^  Memu,  Stringer,  Pembroke  &  Oa, 
**S  Austin  Friars,  London. 
'' Gentlemen: 

In  consideration  of  your  having  procured  a  charter  for  the  ship 
*  live  Oak '  from  the  Ohincha  Islands  to  Spain,  hereby  undeiv 
take  to  pay  you  a  brokerage  of  five  per  cent  on  the  estimated  amount 
of  chartered  freight — ship  lost  or  not  lost;  such  brokerage  being 
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doe  on  the  signing  of  the  oharter-jMurty,  bnt  if  not  then  paidt  may 
under  yonr  order  be  deducted  by  the  ooneignee  from  the  fraii^ 
upon  eettlement. 

*'  Oentiemein,  yoors  respeotfoUyy 

<'B.  H.  Ooons.'' 

By  the  oharter-party  the  freight  mm  to  be  paid  ftt  the  xmte  cf 
eighteen  hard  Spanish  doUttra  per  ton  of  3340  lbs.    Bnglish,  eto. 

The  Bnglish  cnrrenqy  is  in  pounds,  shillings  and  penoe*  The 
iunonnt  dae  was  to  be  ascertained  by  reference  to  the  vidne  of  hard 
Spanish  dollars.  Neither  Gtorman,  Mexican  or  American  dollars 
^an  be  referred  to  as  the  measore  of  yalna  They  may  differ  in 
value  from  the  hard  Spanish  dollar,  which  was  agreed  upon  and 
which  alone  would  satisfy  the  terms  of  the  charter. 

The  contract  was  made  in  London,  and  the  parties  must  be  gov- 
•emed  by  the  law  of  the  place.  The  plaintifb  were  there  entitled 
to  five  per  cent  of  the  freight,  computed  at  the  rate  specified  in  the 
<$harter-party.  Their  claim  could  only  be  satisfied  by  the  pay- 
ment  of  one-twentieth  of  the  freight,  reckoned  according  to  the 
terms  of  the  charter  and  payable  in  London*  If  the  debt  is  paid 
here,  the  plaintiffs  should  receiye  what  their  fiye  per  cent  was 
worth  at  the  time  when,  and  the  place  where^  it  was  payable,  in  th) 
x^urrency  of  this  country,  and  interest  Nothing  less  would  be  just 
or  would  be  a  full  compensation.  In  the  case  of  a  debt  contracted 
in  England,  in  the  absence  of  any  understanding  to  the  con- 
trary, the  debt  is  held  due  and  payable  there.  ''This  being  so/' 
obserres  Thoicpso^,  0.  J.,  in  Benners  v.  Olem&ns,  58  Penn.  24,  '^  it 
was  payable  in  the  legal  currency  of  the  country,  denominated 
pounds,  shillings  and  pence,  and  the  representatiye  of  gold.  Of 
course,  as  any  payment  here  would  be  in  legal-tender  notes,  the 
yalue  -of  the  gold  in  legal-tenders,  with  interest,  would  be  what  in 
amount  the  judgment  should  be.  The  lex  loci  contractus  must 
<M>ntrol  in  interpreting  the  contract.  AUshauM  y.  Bamsey,  6 
Wharton,  331;  Watson  y.  Brewer,  1  Barr,  58.'^  These  yiews 
were  fully  sustained  by  Mr.  Justice  Oochbaiii'b  in  Marburg  y.  Mar* 
iurg,  26  Md.  8,  where  this  question  is  yery  fully  and  ably 
discussed.  In  Nicherson  y.  Soesman,  98  Mass.  364,  the  sait  was 
brought  to  recoyer  damages  for  the  non-performance  of  a  con- 
tract to  be  performed  in  a  foreign  -jurisdiction.  In  that  case,  the 
defendants  refused  to  surrender  to  tiie  plaintiffs'  agent  money,  notes 
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and  goods,  etc.,  in  Surinam,  on  demand,  as  by  their  contract  thej 
were  bonnd  to  do.  In  reference  to  the  rule  of  damages,  Bigblow,. 
0.  J.,  says:  "  They  had  a  right  to  demand  and  receiye  them  then 
and  there;  and  for  the  fiiilure  of  the  defendants  to  fulfill  their 
duty,  they  are  entitled  to  such  sum  as  will  put  them  in  the  same 
situation  as  they  would  haye  been  if  the  property  had  been  then 
given  up  and  received  by  them  at  Surinam.  Clearly  such  indem- 
nity would  not  be  had,  if  the  plain tifb  could  recover  only  such  sum 
m  the  currendy  of  this  country  as  is  nominally  equivalent  to  the 
sum  which  they  would  have  been  entitled  to  recover  in  the  cur- 
rency of  Surinam.  It  would  fall  just  so  far  short  of  full  compen- 
sation for  the  injury  sustained,  as  that  sum  in  the  current  money  of 
the  United  States  is  worth  less  than  the  same  sum  estimated  in  the 
currency  of  Surinam.  The  only  just  rule  is,  that  in  such  cases  the 
party  who  has  suffered  a  loss  or  injury  through  the  fault  of  another 
shall  be  allowed  such  sum,  in  the  currency  of  the  place  where  the 
suit  is  brought,  as  most  nearly  approximates  to  that  which  he  would 
be  entitled  to  recover  in  the  country  where  the  injury  or  loss^ 
happened  and  the  damage  was  sustained,"  It  is  true  the  court 
qualify  the  above  by  the  remark  that  '^  the  cases  in  which  actions 
have  been  brought  on  a  contract  to  pay  a  sum  of  money  in  a  foreign 
country,  depend  on  different  principles  and  are  not  applicable  Uy 
transactions  like  that  out  of  which  the  present  action  has  arisen.'' 
But  it  is  not  readily  perceived  why  justice  should  not  be  done  as 
much  in  one  case  as  another.  All  contracts  when  enforced  by 
legal  process  are  ultimately  payable  in  money.  Whether  the  con- 
tract be  to  pay  a  given  sum  of  money  in  a  foreign  country  or  to  do 
certain  acts,  for  non-performance  of  which  the  injured*  party  may 
recover  damages  in  such  country,  cannot  logically  affect  the  com- 
pensation in  way  of  damages  to  which  he  is  entitled  when  seeking 
redress  in  another  tribunal  Nor  is  it  very  easy  to  see  why,  if  one 
contracts  to  pay  a  thousand  dollars  in  a  country  where  by  the  law 
the  contract  is  payable  in  coin,  the  measure  of  damages  should  be 
other  or  different  from  those  where  as  a  common  carrier  he  agrees 
to  deliver  a  thousand  dollars  in  gold  coin.  Gushing  v.  WeOa,  98 
Mass.  550.  In  each  case  the  loss  is  the  same  if  the  contract  is 
not  performed,  and  no  sound  reason  can  be  imagined  why  the  dam- 
ages for  non-performance  should  differ. 

**  The  proper  rule,"  remarks  Story  in  his  Conflict  of  Laws,  §  309^ 
**  would  seem  to  be,  in  all  oases,  to  allow  that  sum  in  the  currency 
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of  the  oountry  where  the  suit  is  brought,  which  should  approxi- 
mate  most  nearly  to  the  amonnt  to  which  the  party  is  entitled  in 
the  oonntry  where  the  debt  is  payable,  calculated  by  the  real  par, 
and  not  by  the  nominal  par,  of  exchange/'  If  the  currency  of 
i.he  country  has  become  depreciated,  then  depreciation  ought  to 
be  allowed  for.  Without  that  is  done,  justice  is  not  done.  The 
parly  to  whom  the  debt  is  due  fails  to  receiye  the  amount  which 
is  his  due.  If  the  contract  were  for  a  specific  article,  the  measures 
of  which  though  nominally  the  same  were  really  different,  would 
any  doubt  that  the  measure  in  use  in  the  country  where  the  con- 
tract was  to  be  performed,  would  be  the  one  which  is  to  govern  in 
that  where  it  is  sought  to  be  enforced  ?  But  the  principle  must 
be  the  same  whether  it  applies  to  a  measure  of  quantity  or  one  of 
yalue. 

As  the  contract  was  made  and  was  to  be  performed  in  England, 
the  legal-tender  acts  of  the  United  States  are  inapplicable.  The 
plaintiffs,  if  they  were  to  be  paid  in  currency,  would  therefore  be 
entitled  to  a  sum  equivalent  in  value  to  the  debt  due  at  the  time 
and  place  when  and  where  it  was  payable. 

The  case  of  Wood  v.  WcUson,  53  Me.  800,  does  not  apply. 
That  related  to  the  damage  where  a  foreign  biU  of  exchange  had 
been  protested.  As  the  damages  in  such  case  had  been  settled  by 
a  long-continued  series  of  decisions  based  upon  such  usage,  which 
formed  a  part  of  the  law  of  the  State  equally  as  if  determined  by 
statute,  at  ten  per  cent,  it  was  held,  and  correctly,  that  the  rule 
could  not  be  changed  by  reason  of  any  monetary  crisis,  and  that 
such  change  would  be  a  legislative  rather  than  a  judicial  act. 

It  is  apparent,  therefore,  that  the  plaintiffs  are  entitled  to 
recover  the  value  of  one-twentieth  of  the  fright,  earned  and  pay- 
able in  London. 

By  the  agreement  of  the  parties  ^Hhe  estimated  amount  of 
chartered  freight  was  thirty-three  thousand  and  three  hundred 
dollars  ($33,300),  hard  Spanish  dollars.  Upon  this  sum  it  ia 
agreed  that  the  plaintiffs  were,  in  London,  on  the  ISth  day  of 
April,  1866,  entitled  to  five  per  cent  from  the  defendant,  and  that 
said  five  per  cent  remains  wholly  unpaid,  to  recover  which  this 
action  was  brought'' 

'^  Five  per  cent  of  the  estimated  amount  of  chartered  freight^" 
to  which  the  plaintiffs  are  entitled  for  brokerage,  is  five  per  cent 
of  thirty-three  thousand  three  hundred  hard  Spanish  dollars.    It 
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IB  neither  more  nor  less  than  that  amonni  It  ia  what  the  plain- 
tifb  would  have  reoeiyed  had  the  defendant  performed  his  con- 
tract It  has  relation  to  the  enm  from  which  it  ia  to  be  dednoted» 
and  ia  neoeeaarily  a  portion  of  that  anm.  It  would  not  be  five  per 
cent  ''of  the  eetimated  amount^  if  paid  in  a  depreciated  cur- 
rency, or  in  dollars  of  lees  valne  than  ''hard  Spanish  dollars.'' 
Fiye  per  cent,  then,  wonld  be  sixteen  hundred  and  sixty-fiye  hard 
Spanish  dollars,  for  it  was  to  be  from  the  freight  earned,  and  in  fhe 
hard  Spanish  doUars,  in  which  the  freight  was  payable.  The 
defendant  was  indebted  to  the  plaintiffis  for  that  sum  in  hard 
Spanish  dollars,  or  in  coin  of  equiyalent  yalue.  Payment  in  dollars 
of  an  inferior  standard  of  yalue  would  not  be  a  performance  of 
the  contract. 

By  the  statutes  of  the  United  States,  the  Spanish  dollar  is 
equiyalent  in  yalue  to  our  silyer  dollar,  and  it  is  made  a  legal- 
tender  for  the  payment  of  all  debts  and  demands,  at  that  rate  by 
Act  of  Congress,  passed  April  10, 1806,  §  1,  2  IT.  S.  Stats,  at  Large, 
874,  ch.  22. 

It  is  well  known  that  legal-tender  notes  are  of  yariable  and 
fluctuating  yalue.  The  plaintiffs  are  entitled  to  payment  in  coin, 
or  in  currency  equiyalent  in  yalue  to  the  coin  when  and  where  the 
debt  was  payabla  The  yalue  of  legal-tender  notes  may  change 
between  the  date  of  a  writ  and  the  rendition  of  judgment — ^between 
the  date  of  an  execution  and  any  seryioe  thereon.  If  judgment 
were  to  be  rendered  for  t)ie  amount  due  in  the  currency  of  the 
country,  the  plaintiffs  might  receiye  more  or  less  than  was  due  as 
the  currency  should  oscillate  in  yalue.  Accordingly,  the  courts  of 
the  United  States  haye  recognized  the  fact  that  there  are  two  de- 
scriptions of  lawful  money  under  the  Acts  of  Congress.  Branson 
y.  RodeSf  7  Wall.  229;  Butler  y.  fforttritz,  id.  258.  To  ayoid  the 
fluctuations  in  yalue  of  legal-tender  notes  as  compared  with  gold 
and  silyer  coin,  they  haye  ordered,  when  the  contract  is  payable 
in  gold  or  silyer  coin  or  specie,  that  executions  should  issue  paya- 
ble in  gold  and  silyer.  TrebUcoeh  y.  Wilson^  12  id.  687.  The 
courts  of  yarious  States,  following  the  principles  adopted  and  acted 
upon  by  those  of  the  United  States,  haye  ordered  similar  judgments 
and  executions.  Phillips  y.  Dugan,  1  Ohio  St  466 ;  Independ- 
ent Ins.  Co.  y.  Thomas,  104  Mass.  192. 

By  R.  S.  1871,  ch.  81,  g  1,  the  Supreme  Judicial  Court  is  anthor- 
iied  tc  make,  by  general  rules,  such  alterations  in  the  forms  of 
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writs  ''as  changes  in  the  law  or  other  causes  require."  An  ezecu* 
tion  is  a  writ.  Authority  to  change  a  writ  implies  authority  to 
change  an  execution  issued  upon  a  judgment  rendered  in  a  suit 
•commenced  by  such  writ 

The  contract  in  the  present  case  was  to  pay  the  freight  at  a  cer- 
tain specified  rate.  It  can  only  be  exactly  performed  by  a  payment 
-according  to  its  terms.    Equivalent  yalue  will  do  justice. 

To  this  endy  judgment  should  be  entered  specifically  for  the  cur^ 
Tent  coin  of  the  United  States,  and  execution  should  so  issue  for 
the  debt  The  judgment  for  costs  should  be  general,  as  that  may  be 
satisfied  by  payment  of  either  kind  of  lawful  money.  In  this  way 
alone  the  payment  of  what  is  due,  neither  more  nor  less,  will  be 
•enforced. 

Judgment  acanrdingljf. 

OvrnxB,  Waioov,  DioaaBom,  DAjnoBXH  and  Pxcufl^  JJ., 
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IIW  deimdaiit  dog  a  well  on  bis  own  land,  in  good  falih,  for  the  obtaining  oi 
water  for  bis  own  domestlo  usee.  BM,  that  he  was  not  liable  for  anydaii^ 
age  whioh  ineidentaUy  resnlted  to  the  plaintiff  bj  reason  of  therabj  dlTort- 
ing  the  water  whieh  had  been  aoeoBtomed  to  percolate  or  flow,  in  an 
unknown  enbterranean  eorrent,  into  the  plaintiff's  spring. 

CASE  against  the  defendant  for  digging  a  well  on  his  own  land 
whereby  the  waters  of  a  living  spring  upon  that  of  the  plain- 
tifF  were  diverted.  Neither  party  supposed  the  well  would  have 
that  effect  when  it  was  dug.  The  plaintiff  supplied  his  house  and 
bam  by  pipes  from  his  spring;  the  water  flowing  naturally  into 
tanks.  In  sinking  his  well,  the  defendant's  workmen  struck  a  vein 
of  water  that  filled  the  well  and  overflowed  the  yard;  to  dispose  of 
the  water,  a  drain  was  made  a  foot  or  two  below  the  top  of  the 
well  so  as  to  carry  the  overflow  to  the  street  gutter,  in€  Sectual 
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attempts  having  been  made,  m  Tarioos  wbjb,  to  oheok  the  flow. 
The  result  was  that  the  plaintiff's  natural  supply  was  oat  off  and 
he  had  to  put  a  pomp  into  his  spring.  This  spring  was  shown  to 
have  existed  there  for  thirty  or  forty  yeaxs  at  least 

The  oonrt  were  to  enter  such  judgment  as  the  law  jxpoa  flio 
facts  required. 

F.  A.  Pibe,  for  plaintiff^  dted  Diebin^at^  v.  tframd  JumMm 
Canal  Oo^  9  "Eng.  L.  ft  Bq.  S18;  Dext&r  v.  Pravidene$  Aeq.  Oo.,  1 
Story's  0.  0.  887;  SmOh  v.  Adams,  6  IVuge,  48S;  BasseU  r.  SoUb-^ 
hury,  48  N.  R  S69;  Swetty.  Cutis,  50  id.  489;  &  0,,  9  Am.  Bep. 
276.  In  the  cases  of  AOm  v.  BM,  13  Mees.  ft  W.  884^  and  ffrsofi- 
l&tf  V.  FraneUy  18  Pick.  117,  the  wells  injured  had  not  existed 
twenty  years  and  were  not  natural  streams  coming  to  the  waataob, 

/.  d  0.  F.  Oranger,  for  defendant 

ViBOiKy  J.  This  court  has  had  frequent  occasion  to  enunciate 
the  rules  regulating  the  relative  rights  and  liabilities  of  riparian 
proprietors  and  apply  the  principle  of  '^ reasonable  use"  to  the 
peculiar  circumstances  of  each  particular  case  ;  and  in  two  cases 
{Lamdl  v.  Bangor,  51  Me.  521,  and  Oreehy  v.  Mains  Csn.  B.  B. 
Co.  58  id.  200)  have  determined  the  rights  and  liabilities  of  land 
owners  in  relation  to  mere  surfiice  water.  But  this  is  the  first  case 
which  has  called  upon  us  to  declare  the  law  which  governs  pro- 
prietors of  adjacent  lands  in  relation  to  sub-surface  waters  not 
gathered  into  a  fixed,  known  channel 

Is  a  land  owner,  who,  by  digging  a  well  in  his  own  land  for  his 
own  domestic  purposes,  thereby  diverts  underground  waters  and 
thus  prevents  them  from  percolating  into  a  coterminous  pro- 
prietor's spring  to  the  owner's  damage,  liable  for  such  damage;  or, 
does  such  a  diversion  fall  within  one  of  those  large  and  distinct 
classes  of  cases  cropping  out  over  the  whole  domain  of  **  wrongs 
independent  of  conti-act,"  in  which  appreciable  damage  and  loss 
ate  incidentally  occasioned  to  an  individual  by  the  act  of  another, 
and  yet  no  redress  is  given  him  by  the  law,  and  to  which  the  law 
applies  the  phrase,  '^damnum  absqus  inguriat*^ 

We  feel  compelled  by  the  vastly  preponderating  weight  of  authority 
to  place  the  decision  upon  the  latter  alternative  ;  and  shall  content 
ourselves  with  briefly  alluding  to  a  few  of  the  principal  adjudicated 
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cases,  without  any  extended  disoossion  of  the  principles  upon  which 
they  are  based. 

An  eminent  jnrist  has  well  said  that  the  doctrine  of  the  ciril 
law  —  (mm  eo  qui  in  stMfodiens,  vicini  foniem  avmiUy  nihU  posse 
agi;  nee  de  doh :  M  sane  actionem  non  debet  habere  ;  einon  animo 
ricino  nocendiy  sed  suum  agmm  meliorem  faeiendi  id  fecit,''  or  (as 
cranaiafced  by  Maulb,  J.,  in  Adon  y.  Blundel,  12  Mees.  &  W.  335): 
"  If  a  man  digs  a  well  in  his  own  field,  and  thereby  drains  his 
neighbor's,  he  may  do  so  unless  he  does  itmalicioasly,''  contains  the 
germ  of  the  present  English  and  American  law  npon  the  subject,  so 
far  as  that  may  be  regarded  as  settled. 

Such  was  the  view  of  the  court  in  GHreenleaf  v.  Francis,  18  Pick* 
117,  as  expressed  by  PurirAif,  J. :  ^'  By  the  common  law  the  owner 
of  the  soil  may  lawfully  occupy  the  space  above  as  well  as  below  the 
surface,  to  any  extent  which  he  pleases,  in  the  absence  of  any  grant, 
agreement,  or  statute  of  police  regulation  to  the  contrary.  *  * 
These  rights  should  not  be  exercised  from  mere  malice.  *  *  He 
may  obstruct  the  light  and  air  above  and  cut  off  the  springs  of 
water  below  the  surface.  *  *  The  defendant  dug  his  well  in 
that  part  of  his  own  ground  where  it  would  be  most  conyenient  for 
him.  It  was  a  lawful  act,  and  although  it  may  haye  been  preju- 
dicial to  the  plaintiff,  it  is  damnum  absque  injuria." 

So,  in  Parker  y.  B.  d  M.  Railroad,  3  Oush«  107,  in  discussing 
the  relatiye  rights  of  owners  of  lands,  Shaw,  0.  J.,  on  page  114,  said: 
'^  Each  owner  of  land  has  a  right  to  make  a  proper  use  of  his  own 
estate,  and  sinking  a  well  upon  it  is  such  proper  use  ;  and  if  water, 
by  its  natural  current,  flows  from  one  to  the  other,  and  a  loss 
ensues,  it  is  damnum  absque  injuria.'' 

The  first  leading  and  most  frequently  cited  English  case  wherein 
the  rules  regulating  riparian  rights  were  held  inapplicable  to  peroo- 
lating  waters,  is  that  of  Acton  y.  Blundel,  12  Mees.  &  W.  335,  de- 
cided in  1843,  in  the  Exchequer  Ohamben  The  plaintiff's  cotton- 
mill  was  carried  by  water  raised  from  a  well  in  his  own  land.  Sub- 
sequently the  defendant  sunk  a  coal-pit  in  his  own  land,  one-half 
mile  from  the  plaintiff 's  well,  whereby  the  latter's  supply  of  water 
was  destroyed.  Tindall,  C.  J.,  after  discussing  the  known  state 
and  condition  of  water  in  surface-channels  and  the  well-settled  rules 
goyeming  riparian  rights,  says :  ^*  But  in  the  case  of  a  weU  sunk 
by  a  proprietor  in  his  own  land,  the  water  which  feeds  it  from  a 
neighboring  soil  does  not  flow  openly  in  the  sight  of  the  neighbor- 
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ing  proprietor,  but  through  the  hidden  yeins  of  the  earth  beneath 
its  surface;  no  man  can  tell  what  changes  these  underground 
sources  have  undergone  in  the  progress  of  time ;  it  may  be  that  it 
is  only  yesterday's  date  that  they  first  took  the  course  and  directiou 
which  enabled  them  to  supply  the  well;  again,  no  proprietor  knows 
what  portion  of  water  is  taken  from  beneath  his  own  soil;  how 
much  he  gives  originally,  or  how  much  he  transmits  only,  or  how 
much  he  receiyes ;  on  the  contrary,  until  the  well  is  sunk,  and  the 
water  collected  by  draining  into  it,  there  cannot  properly  be  said, 
with  reference  to  the  well,  to  be  any  flow  of  water  at  alL  *  *  If 
the  man  who  sinks  the  well  in  his  own  land  can  acquire  by  that  act 
an  absolute  and  indefeasible  right  to  the  water  that  collects  in  it,  he 
has  the  power  of  preventing  his  neighbor  from  making  any  use  of 
the  spring  in  his  own  soil  which  shall  interfere  with  the  enjoyment 
of  the  well.  He  has  the  power  still  further  of  debarring  the  owner 
of  the  land,  in  which  the  spring  is  flrst  found,  or  through  which  it 
is  transmitted  from  draining  his  land  for  the  proper  cultivation 
of  his  soil,  *  *  The  advantage  on  one  side,  and  the  detriment 
to  the  other,  may  bear  no  proportion.  The  will  may  be  sunk  to 
supply  a  cottage,  or  a  drinking  place  for  cattle,  whilst  the  owner 
of  the  adjoining  land  may  be  prevented  from  mining  metals  and 
minerals  of  inestimable  value.  And,  lastly,  there  is  no  limit  of 
space  within  which  the  claim  of  right  to  an  underground  spring 
can  be  confined."  The  opinion  concludes  as  follows  :  "  We  think 
this  case,  for  the  reasons  'given,  is  not  to  be  governed  by  the  law 
which  applies  to  rivers  and  fiowing  streams,  but  that  it  rather 
falls  within  the  principle  which  gives  the  owner  of  the  soil  all  that 
ties  beneath  the  surface;  that  the  land  immediately  below  is  his 
property,  whether  it  is  solid  rock,  or  porous  ground,  or  venous 
earth,  or  part  soil,  part  water,  that  the  person  who  owns  the  soil 
may  dig  therein,  and  apply  all  that  is  there  found  to  his  own  pur- 
poses at  his  free  will  and  pleasure;  and  that  if,  in  the  exercise  of 
such  right,  he  intercepts  and  drains  off  the  water  collected  from 
underground  springs  in  his  neighbor's  well,  this  inconvenience  to 
his  neighbor  falls  within  the  description  of  damnt^m  absque  injuria, 
which  cannot  become  the  ground  of  action." 

In  1852,  the  Oourt  of  Exchequer,  in  Dickinson  v,  Orand  June* 
Canal  Go,y  7  Exch.  282.  held,  that  at  common  law,  the  defendantSi 
by  sinking  a  well  upon  their  own  premises,  and  thereby  preventing 
water  from  percolatini;  in  its  natumi  coarse  into  the  river  on  which 
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the  plain  fcifiPs  miU  was  sitnated,  to  his  damage,  were  liable  in  an 
action  therefor.  Bat  the  same  court,  four  years  later,  in  Broad' 
berU  Y.  Samsbotham,  11  Exch.  602,  held,  that  where  the  plaintiffs 
mill  had,  for  more  than  fifty  years,  been  worked  by  the  stream  of 
a  brook,  supplied  by  the  water  of  a  pond  filled  by  rain,  a  shallow 
well  supplied  by  subterranean  waters,  a  swamp  and  a  well  formed 
by  a  stream  springing  out  of  the  side  of  a  hill,  the  waters  of  all 
which  occasionally  overfiowed  and  ran  down  the  defendant's  land 
in  no  definite  channel  into  the  brook  —  the  plaintiff  had  no  right, 
as  against  the  defendant,  to  the  natural  fiow  of  any  of  the  waters. 
Aldebso^,  B.,  in  the  opinion  of  the  court,  on  page  614,  says:  *'  No 
doubt  all  the  water  falling  from  heayen  and  shed  upon  the  surface 
of  a  hill,  at  the  foot  of  which  a  brook  runs,  must,  by  the  natural 
force  of  gravity,  find  its  way  to  the  bottom  and  so  into  the  brook; 
but  this  does  not  prevent  the  owner  of  the  land  on  which  this 
water  falls  from  dealing  with  it  as  he  may  please  and  appropriating 
it.  He  cannot,  it  is  true,  do  so  if  the  water  has  arrived  at,  and  is 
fiowing  in,  some  natural  channel  already  formed.  But  he  has  a 
perfect  right  to  appropriate  it  before  it  arrives  at  such  a  channeL" 
But  the  English  case  which  received  the  most  consideration  is 
Chasemore  v.  Richards,  Clerk  to  Croydon  Local  Board  of  Health, 
2  H.  &  N.  168;  S.  0.,  7  H.  L.  Oas.  349.  The  plaintiff's  mill  had 
been  propelled  more  than  sixty  years  by  the  river  Wandle  having 
ite  rise  in  Croydon  and  being  fed  largely  by  the  rainfall  on  a  large 
territory  including  the  town.  The  rainfall  percolated  through  the 
ground  to  the  river.  The  defendante  sunk  a  deep  well  in  theii 
land  a  quarter  of  a  mile  from  the  rise  of  the  river,  and  by  pump- 
ing  the  water  for  supplying  the  town,  thereby  abstracted  and 
diverted  so  much  of  the  underground  water  which  would  otherwise 
have  found  ite  way  into  the  river  as  appreciably  retarded  the  milL 
In  an  action  for  the  diversion,  the  Court  of  Exchequer,  in  1856, 
gave  judgment  to  the  defendante,  upon  the  authority  of  Broad- 
beni  V.  RariMbotham,  supra.  The  case  then  went  to  the  Exchequer 
Chamber,  where,  in  1857,  the  judgment  below  was  affirmed,  all 
the  judges  concurring  in  the  opinion  pronunced  by  Cbbsswbll  J., 
with  the  exception  of  Colxbdigb,  J.,  who  delivered  a  dissenting 
opinion,  basing  it  upon  the  maxim— m^  uters,  etc.  The  case  then 
went  to  the  House  of  Lords,  where,  in  1859,  after  solemn  argu- 
ment^ the  former  judgment  was  re-affirmed  by  the  unanimous 
opinion  of  all  the  judges  summoned,  and  by  the  House  of  Lordfi 
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frith  the  exception  of  Lord  Wbkslbtdalb,  who  hemtated  to  Bostain* 
in  itB  fall  extent,  the  doctrine  of  the  judges. 

WiQBTMkis,  J^  speaking  for  the  judges  in  relation  to  the  right 
contended  for  by  the  plaintifl,  says:  *^  It  is  impossible  to  reconcile 
such  a  right  with  the  natural  and  ordinary  rights  of  land  owners, 
or  to  fix  any  reasonable  limits  to  the  exeroiBeof  such  a  right 
^  *  Such  a  right  would  interfere  with,  if  not  prevent,  the  drain- 
ing of  land  by  the  owner.  Suppose  a  man  sunk  a  well  upon  his 
own  land,  and  the  amount  of  percolating  water  which  found  its 
way  into  it  had  no  sensible  effect  upon  the  quantity  of  water  in  the 
river,  no  action  would  be  maintainable;  but  if  many  land  owners 
sank  wells  upon  their  own  lands,  and  thereby  absorbed  so  much  of 
the  percolating  water  by  the  united  effect  of  all  the  wells  as  would 
sensibly  and  injuriously  diminish  the  quantity  of  water  in  the  river, 
could  an  action  be  maintained  against  any  one  of  themP  and  if  any, 
which  P  for  no  action  could  be  maintained  against  them  jointly. 

*  *  The  defendant's  well  is  only  a  quarter  of  a  mile  from  the 
river  ;  but  the  question  would  have  been  the  same  if  the  distance 
had  been  twenty  miles,  provided  the  effect  had  been  the  same.** 
The  opinion  cites  approvingly  Broadbent  v.  Bamsbotham,  and  AcUm 
V.  Blundely  and  overrules  Dickinson  v.  Orand  June.  Can.  Co,  Lord 
Ohblmsfobd  held  the  opinion — "the  principles  which  apply  to 
flowing  water  in  streams  or  rivers  *  *  wholly  inapplicable  to 
water  percolating  through  underground  strata  which  has  no  certain 
course,  no  defined  limits,  but  which  oozes  through  the  soil  in  every 
direction  in  which  the  rain  penetrates.  There  is  no  difficulty  in 
determining  the  rights  of  the  different  proprietors  to  the  usufiruot 
of  the  water  in  a  running  stream.  Whether  it  has  been  increased 
by  floods  or  diminished  by  drought,  it  flows  on  in  the  same  ascer- 
tained course.  *  *  But  the  right  to  percolating  under-ground 
water  is  necessarily  of  a  very  uncertain  description.  When  does 
this  right  commence  P  Before  or  after  the  rain  has  found  its  way 
to  the  ground  ?  If  the  owner  of  land  inrough  which  the  water 
filters  cannot  intercept  it  in  its  progress,  can  he  prevent  its  descend- 
ing to  the  earth  at  all,  by  catching  it  in  tank  or  cistern  P  And  how 
far  will  the  right  to  this  water  supply  extend  ?  **  Lord  Obanwobtb 
said  if  the  doctrine  contended  for  by  the  plaintiff  should  prevail, 
''it  would  always  require  the  evidence  of  scientific  men  to  state 
whether  or  not  there  had  been  interruption.  *  *  It  is  a  process 
of  nature  not  apparent ;  and  therefore  such  percolating  water  has 
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not  receired  the  protection  which  water  running  in  a  natural  chan- 
nel on  the  Bui&ce  has  always  receiyed.  If  the  argument  of  the 
plaintiff  was  adopted,  the  consequence  would  be  that  ererj  well 
that  ever  was  sunk  would  have  giyen  rise  or  might  have  given  rise 
to  an  action." 

So,  in  1860,  in  New  River  Co.  y.  Johneon,  3  B.  ft  E.  Q.  B.  434 
(105  E.  0.  L.),  in  an  action  by  the  respondent  to  recover  damages 
(1)  for  preventing  water  from  percolating  underground  into  her 
well;  and  (2)  for  abstracting  from  the  well,  water  which  had 
already  so  percolated  into  or  which  was  in  it,  Cockbubk,  0.  J., 
said  :  ^^  As  to  the  first  ground  of  complaint,  ChasenMre  v.  Richards 
is  an  express  authority  that  it  would  not  constitute  any  cause ;  and 
as  to  the  second  ground,  Acton  v.  Blundel  is  as  plain  an  authority 
that  no  action  would  have  lain  in  respect  of  that  cause*''  Wight- 
MAK,  J.,  expressed  similar  views,  adding  that  he  thought  Chasa- 
more  v.  Richards  decisive  of  both  grounds,  while  OROMPTOir,  J., 
said  :  ^*  There  may  be  some  distinction  between  a  case  of  water 
running  in  a  defined  stream,  and  the  present  case  of  water  merely 
percolating,  as  to  which  Acton  v.  Blundel  shows  conclusively  that 
no  action  will  lie  ;  and  that  the  only  remedy  of  the  owner  of  a  well 
from  which  such  water  has  been  abstracted,  is  to  sink  the  well 
deeper. 

Again,  in  1763,  the  subject  came  before  the  Queen's  Bench,  in 
Regiw  v.  Metropolitan  Board  of  Works,  3  B.  ft  S.  808  (113  E.  0.  L.). 
A  part  of  the  prosecutor's  estate  was  situate  upon  a  deep  bed  of 
gravel,  imbedded  in  a  basin  of  clay.  In  the  gravel  bed  on  the 
lower  part  of  the  premises,  there  had  existed,  from  time  immemo- 
rial, a  pond  fed  by  several  powerful  springs  at  its  bottom ;  the 
water,  overflowing  one  edge  of  the  clay-basin,  formed  a  rivulet, 
which  ran  through  the  grounds  and  supplied  ornamental  ponds 
therein,  and  which  was  used  for  the  cattle  and  for  supplying  the 
garden.  The  defendants,  in  constructing  a  sewer  along  and  under 
a  highway,  cut  through  the  gravel  bed  and  basin  of  clay,  at  a  dis- 
tance from  the  prosecutor's  premises,  varying  from  seventeen  to  one 
hundred  and  fifty-three  yards,  the  immediate  effect  of  which  was 
to  prevent  the  springs  there  from  finding  their  way  into  the  pond, 
so  that  it,  together  with  the  rivulet  and  other  ponds,  became  dry. 
The  judges  untoimously  held  that  the  case  was  "in  prnciple  not 
to  be  distinguished  from  that  of  (Jhasonore  v.  Richards ,'*  v^wotxng 
^lie  paragraph  from  Justice  "Wightman's  oj)inion  whif^h  we  have 
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tranaoribed  ibore,  and  adding  ^^  ^'  we  entirely  ooncnr  in  this  yiew 
of  the  law,  and  oonadar  it  to  be  strictly  applicable  to  the  ciicum*- 
stances  of  the  present  case." 

Chasefnore  y.  Richards  was  also  recognised  as  sound  law  by 
OocKBUEKy  0.  J.,  and  the  other  judges  of  the  Qneen's  Bench,  in^ 
Hodgkinsan  y.  Ennor,  4  B.  ft  S.229  (116E.C.  L.),  decided  in 
1863. 

Again,  in  1869,  in  PoppUwM  y.  Bodglnnson,  Oookbubn,  0.  J.,, 
speaking  for  all  the  court,  said  :  ''  Although  there  is  no  doubt  that 
a  man  has  no  right  to  withdraw  from  his  neighbor  the  support  of 
adjacent  soil,  there  is  nothing  at  common  law  to  preyent  his  drain- 
ing that  soil,  if,  for  any  reason,  it  becomes  necessary  or  conyenient 
for  him  to  do  so/'    L.  B.,  4  Ezch.  Gas.  251. 

This  subject  has  been  thoroughly  examined  in  seyeral  of  the 
States  of  this  Union,  and  the  doctrine  of  the  English  courts 
adopted.  IVazier  y.  Brawfiy  12  Ohio  St  294 ;  South  y.  DriscoU, 
20  Conn.  533  ;  Brawn  y.  Ittius,  25  Conn.  593  ;  Bttis  y.  Duncan,  21 
Barb.  230 ;  WheaOey  y.  Baugh,  25  Penn.  St  528 ;  ffaldeman  y. 
Bruckhardt,  45  id.  518 ;  OhatfiM  y.  WtUan,  28  7t  49  ;  Clark  y. 
Conroe,  38  id.  469. 

We  are  aware  that  a  contrary  doctrine  has  been  held  by  a  few  of 
the  most  learned  courts  in  this  country,  and  among  them  that  of 
New  Hampshire.  In  BasseU  y.  Salisbury  Man/.  Co.,  43  N.  H.  569, 
and  again  in  Sweit  y.  Cutis,  50  id.  439;  S.  C,  9  Am.  Bep.  276, 
the  subject  was  most  elaborately  and  candidly  discussed,  and  the 
cases  reyiewed.  But  we  feel  better  satisfied  with  the  reasoning  in 
the  cases  from  which  we  haye  made  such  liberal  extracts,  and  the 
American  cases,  which  we  haye  simply  cited,  than  with  the  yiewr 
expressed  by  the  courts  holding  the  other  doctrines ;  and  we  see  lees 
difficulties  in  applying  the  rule  of  cujus  solum,  etc.,  than  that  of 
sic  utere,  etc.,  to  cases  of  this  character. 

The  tendency  of  all  the  authorities  is  against  the  acquisition  of 
a  prescriptiye  right  in  cases  of  this  nature,  and  the  plaintiff's  conn* 
sel  has  abandoned  that  point 

There  is  no  satisfactory  eyidence  in  this  case  that  the  injury  to 
the  plaintiff's  spring  was  caused  otherwise  than  by  a  diyersion  of 
the  underground  percolating  water,  caused  by  the  digging  of  the 
defendant's  welL  There  is  no  eyidence  of  malice  on  );he  part  of  the 
defendant  in  the  digging  or  otherwise  constructing  of  hiswelL 
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Whether  or  not  malice  on  his  part  would  make  any  difference  in^ 

the  decision  of  the  case,  it  is  anneoetsary  for  us  to  consider. 

Our  conclasion,  therefore,  is,  that  the  defendant  having  dag  hia^ 

well  in  good  faith,  for  the  purpose  of  obtaining  water  for  domestio 

lues,  is  not  liable  for  any  damage  which  incidentally  resulted  to  the 

plaintiff,  by  reasoni  of  thereby  diverting  the  water  which  had  been. 

accustomed  to  percolate,  or  flow  in  an  unknown  subterranean  cur* 

rent,  into  the  plaintiff's  spring. 

Judgfnenifar  the  defmdani. 

AppLKEOir,  0.  J.,  Waltoit,  Diokbbsov,  Babbowb  and  Pimv 
JJ«9  oononxved* 


Abbott  y.  Boba 
ffi]f«.iM.) 


^wy — aU0ration<ifnoU — JUUmgbkmki. 

In  an  aotloii  upon  a  pxomlaaorj  note,  bj  a  bona  fide  holder,  the  maker  le  a  eom- 
petent  witnetn  to  proTe  that  he  was  indaced  to  sign  it  bj  fraudulent  repre- 
sentations that  it  was  another  and  difforent  instrument. 

Id  an  action  by  a  bona  fide  holder  against  the  maker  of  a  promissory  noitob. 
defendant  alleged  that  his  signature  had  been  obtained  thereto  by  meaos- 
of  fraudulent  representations  of  the  payee^  that  the  paper  which  he  signed 
was  an  instrument  of  a  different  character.  Held,  that  if  the  Jory  should 
find  that  defendant  had  been  guilty  of  negligence  in  signing  the  paper,  he 
would  be  liable  thereon. 

Id  an  action  by  a  bona  fide  holder  of  a  promissory  note  against  the  maker,  de- 
fendant alleged  that  the  note  was  a  forgery,  and  his  evidence  tended  to 
show  that  the  instrument,  when  delivered,  contained  blanks  unfilled,  which 
had  been  afterward  fraudulently  filled.  Held,  that  it  was  for  the  jury  to  detar 
mine  whether  the  instrument  was  delivered  as  an  incomplete  paper  witb 
blanks  to  be  filled,  and  that,  If  it  was  so  delivered  for  any  purpose,  the  per- 
son receiving  it  had  implied  authority  to  fill  the  blanks,  and  the  maker 
would  be  liable  thereon  to  a  holder  in  good  fkith. 

ASSUMPSIT  on  promissory  note   signed   by   the  defendant 
Defense,  that  the  note  was  procured  by  fraud,  also  that  it  waa 
a  forgery. 

On  the  trial,  defendant's  evidence  tended  to  show  that  on  the  day 
of  the  date  of  the  noie>  March  26,  1869,  a  man  called  at  his  house 
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and  stated  that  he  was  introdacing  a  '^labor-saTing  machine," 
called  an  **  improved  hay  loader/'  and  desired  to  get  up  a  olnb  of 
eight  persons  in  that  town  to  introduce  it ;  that  he  had  already 
obtained  foor  (all  of  whom  were  well  known  to  Mr.  Boee),  and 
desired  him  to  join,  representing  thathe,  BosCy  *^  ran  no  risk ;  had 
nothing  to  fear  and  nothing  to  pay  ;  "  all  he  asked  of  the  club  was 
to  gire  him  the  profit  on  one  machine,  which  he  sold  for  t75. 

**  He  said  he  wonld  give  a  writing,  if  I  (Bose)  wonld  sign  to  be 
one  of  his  agents,  that  I  should  not  be  liable  to  give  him  any  thing 
until  I  had  sold  a  machine  for  $75,  and  then  I  was  to  give  him  the 
profit  on  one  machine,  which  he  called  $50.  Finally,  after  talking 
and  being  assured  in  every  form  that  I  was  safe,  nothing  wrong  about 
it,  nothing  to  fear  or  to  pay,  I  told  him  I  wonld  be  one  of  his  agents. " 
The  defendant  testified  that  Persons  then  gave  him  what  purported 
to  be  a  certificate  of  membership  of  the  club,  and  "  wrote  that  upon 
the  back,  which  was  to  make  me  secure  and  safe,  that  I  had  noth- 
ing to  pay."    The  certificate  and  indorsement  were  as  follows: 

'*  Receipt  of  Membership. 

**  Beceived  of  Harrison  Bose,  one  hundred  dollars,  which  entitles 
him  to  one  share  in  the  right  of  Wm.  H.  Elliott's  improved  Hay 
Loader,  patented  July  8,  1866,  for  the  township  of  Oreene  and 
county  of  Androscoggin,  for  the  payment  of  which  this  is  a  full 
and  sufficient  receipt. 

^'  Dated  March  25,  1869.  ^'  Lowell  Johkson. 

fiS  cent  Mamp.] 

(Indorsed.)  ''  I  hereby  agree  with  Harrison  Bose  that  he  need 
not  pay  for  the  within  share  until  he  sells  one  machine  at  seventy- 
five  dollars  for  said  machine.  *^  0.  F.  Pbbsons.^' 

The  witness  continued  his  narrative:  ''After  I  had  consented 
to  be  one  of  his  agents,  he  said  he  wanted  me  to  sign  the  club- 
hook.  It  was  a  smiJl  account-book.  He  required  me  to  sign  it, 
am]  I  did.  While  I  was  writing  my  name  in  the  book.  Persons 
sU'pped  back  to  the  opposite  side  of  the  table,  and  slipped  a  Daper 
across  the  table,  and  said  in  order  to  complete  this  organizanon, 
he  wanted  me  to  sign  the  paper  that  he  slipped  across.  There 
was  some  printing  on  that  paper.  It  was  a  blank  form;  I  mean 
(lot  filled  out  with  pen  and  ink.  There  were  open  spaces  between 
and  among  the  printed  words.     They  were  rather  largo.      There 
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was  no  writiiig  on  the  paper  before  I  wrote  my  name.  I  wrote 
my  name  on  the  paper  that  he  passed  across  when  he  told  me  what 
fhe  object  was.  I  had  the  pen  in  my  hand  then.  The  instant  I 
took  my  hand  from  the  paper  he  caught  it  up,  saying,  *  this  is 
nothing  but  an  order,  it  don't  require  a  stamp.'  I  wrote  on  the 
lower  part  of  the  paper,  which  was  about  the  size  of  the  note  in 
suit.  I  signed  no  other  paper  than  what  I  have  stated;  wrote  my 
name  that  day  on  no  other  paper  than  what  I  have  stated.  I  did 
net  at  any  otiier  time  sign  a  paper  of  the  purport  of  this  note  in 
suit,  which  I  first  saw  when  shown  to  me  in  Lewiston  by  Mr. 
Whitmore,  a  week  ago  last  Saturday.''  On  cross-examination  he 
added:  ''I  am  sure  there  was  no  other  paper  to  be  signed  to 
somplete  the  transaction  between  us,  besides  the  book  and  this 
agreement.  When  he  slipped  this  paper  across  the  table  for  me 
to  sign,  I  never  read  a  word  on  it.  I  asked  him  no  questions 
about  it  at  all.  All  I  can  say  is,  I  was  to  blame  for  not  asking 
him  what  it  was  for.  I  can  read  very  well.  I  had  no  idea  what 
I  was  signing^  only  what  I  have  said.  He  caught  it  up  as  soon  as 
it  was  signed,  and  said  it  was  only  an  order,  and  did  not  need  a 
stamp.  I  did  not  ask  him  what  the  order  was  for.  He  made  that 
expression,  and  put  it  in  his  book.  I  acknowledge  I  was  a  f ooL  I 
did  not  ask  him  to  let  me  look  at  it  and  read  it,  when  he  said  it 
was  an  order.  I  did  not  think  any  thing  particular  about  it  till  a 
few  days  afterward." 

The  defendant's  sister  testified  that  she  was  present  at  the  inter- 
fiew,  and  corroborated  his  statement  of  the  transaction. 

This  note  was  sold  with  others  by  Persons  to  Garr  ft  Williams, 
of  whom  he  had  hired  teams;  they  sold  them  all  to  N.  M.  Whit- 
more, who  again  sold  the  whole  lot,  before  maturity,  to  the  plain- 
tifE.  Oarr  ft  Williams  guaranteed  them  to  Whitmore,  and  he  tc 
Abbott.  The  note  declared  upon  was  of  the  following  tenor,  the 
words  italioiied  being  printed  in  the  original,  and  the  rest  in 
writing: 

''  $60.  Obbbkx,  March  26,  1869. 

**  One  year  a^ler  daU  I  promim  io  pag  0.  F.  Persant,  or  order, 

fifty  dottars,  value  reoeined. 

^^Habbzsoit  Boss." 

Indorsed,  ''0.  F.  Pfbsoits,  without  reoonrse.'*  '<  Waiving 
demand  and  notice,  N.  M.  WHmcoEB." 
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The  plaintilt  objected  to  the  defendant's  testifying  to  any  thing 
tending  to  impeach  the  note  which  he  had  signed,  and  permitted 
io  be  put  into  circnhition.  Among  other  direotionSy  the  presiding 
justice  instructed  the  jury  that  if  the  testimony  of  the  defendant 
and  his  sister  in  respect  to  it  is  tme,  then  this  instrument  was  a 
forgeiy,  and  this  action  cannot  be  maintained. 

To  tiie  admission  of  the  defendant's  testimony,  and  the  efEeet 
4M»orded  to  it^  by  the  above  instruction,  the  plaintilt  excepted,  the 
verdict  being  against  him. 

A.  LUbetf,  for  plaintifE.  The  defendant  should  not  haye  been 
permitted  to  show  fraud,  until  he  had  first  affected  the  phuntiff 
with  notice  of  it,  the  burden  being  on  him  (Bose)  to  do  so.  Baocimr 
T.  EUUy  57  Me.  178;  LaJee  y.  Reed,  29  Iowa,  258,  and  4  Am. 
fiep.  209. 

The  instruction  as  to  forgery  was  too  general,  and  misled  the 
jury.  The  true  rule,  stated  most  favorably  for  the  defendant,  is 
this:  If  he  was  induced  to  sign  the  blank  note  by  reason  of  the 
fraudulent  representations  of  the  payee,  fully  credited  and  relied 
upon  by  Bose,  that  it  was  another  paper,  and  not  a  note,  and  in 
MO  doing  was  not  guilty  of  any  laches,  negligence,  or  misplaced 
confidence,  by  reason  of  which  he  enabled  the  payee  to  fill  up  the 
blanks,  and  put  the  note  into  circulation, — then  he  was  not  liableu 

The  instructions  given  exclude  the  element  of  negligence  alto- 
gether, and  were  therefore  erroneous.  Putnam  y.  SuUivan,  4  Mass. 
45;  Fearing  v.  Clark,  16  Gray,  74;  Cranson  v.  Ooss,  107  Mass. 
439;  S.  C,  9  Am.  Bep.  45;  Douglass  v.  Matting,  29  Iowa,  498,  and 
4  Am.  Bep.  238;  Kitchen  v.  Place,  41  Barb.  465;  Whitney  v.  Snyder, 
2  Lans.  477;  Oibbs  v.  Linabury,  22  Mich.  479,  and  7  Am.  Bep.  675 j 
Oarrard  v.  Hodden,  67  Penn.  St  82,  and  5  Am.  Bep.  419  ; 
State  Bank  v.  McCoy,  69  Penn.  St  204;  Chapman  v.  Bose,  Alb. 
Law  Jour,  for  March  8,  1873. 

Baker  it  Baker  and  FT.  Gilbert,  for  defendant  The  instruction 
as  to  fraud  and  the  burden  of  proof  was  correct  Aldrich  v.  Warren, 
16  Me.  465;  Perrin  v.  Noyes,  39  id.  384;  Could  v.  Stevens,  43  Vt 
125,  and  5  Am.  Bep.  255. 

No  instruction  was  requested  as  to  negligence,  and  it  is  too  late 
to  raise  objection  now.    The  necessity  for  this  direction  was  not  sc 
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•obvioiiB  and  imperatiTe  as  to  require  it  to  be  given  unasked.  Harps* 
wM  Y.  Fhipsburg,  29  Me.  313;  State  y.  Coniey,  39  id.  78. 

A  party  is  only  liable,  on  the  ground  of  negligence,  upon  a  paper 
in  the  shape  in  which  it  leaves  his  hands,  and  not  as  criminally 
altered  by  another.  Holmes  y.  Trumpsfy  22  Mich.  427,  and  7  Am. 
Bep.  664.  Here  was  a  combination  of  fraud  and  forgery.  No 
agency  created,  because  no  consent  to  what  was  really  done.  OiJibe 
T.  Linabwryf  7  Am.  Bep.  676. 

Defendant,  eyen  if  negligent,  is  responsible  only  for  those  con- 
sequences fairly  within  his  contemplation  when  he  did  the  negligent 
act  Sexton  r.  Baeon,  31  Vt  540;  McDonald  y.  SneUing,  14  Allen, 
S90;  Swan  y.  Australanan  Go.,  2  Hnrlst  &  Oolt  188. 

Dakvobth,  J.  This  is  an  action  upon  a  promissory  note  in  the 
luune  of  an  indorsee,  who  claims  as  a  bona  fide  holder  for  value, 
without  notice  of  any  infirmity  in  the  note,  and  for  aught  that 
appears,  is  such*  One  of  the  defenses  set  up  is,  that  the  note  was 
procured  by  fraud.  Under  these  circumstances  it  is  contended  that 
the  defendant,  who  is  the  maker,  is  not  a  competent  witness  to 
prove  the  fraud,  until  he  has  first  shown  that  the  plaintifl  had 
notice  of  it  In  Walton  v.  SheUetf,  1  T.  B.  296,  it  was  decided  that 
a  party  to  a  contract,  not  interested  in  the  result  of  the  suit,  was^ 
on  the  ground  of  public  policy,  inadmissible  as  a  witness  to  prove 
fraud  in  its  inception.  Subsequently,  in  Bent  v.  Baker,  3  T.  B. 
27,  the  rule  was  held  applicable  to  negotiable  paper  only,  and  in  a 
atill  later  case,  Jordan  v.  Lashbrooke,  7  T.  B.  601,  Walton  v.  SheOey 
was  overruled,  and  since  that^  in  England,  a  party  to  negotiable 
paper  has  in  no  case  been  excluded  as  a  witness  for  the  reason  of 
his  being  a  party. 

In  this  country  the  law  has  been  difterently  settled  in  different 
States.  In  Massachusetts  the  queation  came  before  the  courts  in 
the  early  case  of  CkurchiU  v.  Suter,  4  Mass.  156,  and  has  been  dis- 
cussed in  many  cases  in  that  Commonwealth,  and  in  our  State 
since  that  time.  Manning  v.  Wheatland,  10  Mass.  505;  PickardY, 
Mieiardeon,  17  id.  122;  Deering  v.  SawteOe,  4  Me.  191;  Chandler 
Y.  Morton,  5  id.  874 ;  Clapp  v.  Hanson,  15  id.  345;  Lincoln  v. 
FUek,  42  id.  456;  Baxter  y.  EUis,  57  id.  178;  and  perhaps  some 
others.  In  all  these  cases,  however,  it  will  be  found  that  the  rule 
has  not  been  carried  beyond  that  of  Churchill  v.  Suter,  and  in  ali 
the  party  was  excluded,  because  the  consideration  of  the  note  was 
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illegal,  or  the  note  void  in  its  inception,  and  the  witness  offered 
was  not  only  a  party  to  the  note,  but  also  to  its  illegality,  or  a  par- 
taker in  the  wrong  which  rendered  it  void. 

In  Thayer  r.  Orossmany  1  Mete.  416,  after  a  reyiew  of  the  authori- 
ties, Shaw,  G.  J«,  remarks,  on  pages  421-2:  **  From  this  view  of 
the  authorities,  and  assuming  that  the  rule,  as  laid  down  in  O&tfrdltB 
y.  Suteff  is  the  true  rule  of  law  in  this  Oommonwealth,  we  think  it 
will  appear  to  be  confined  to  negotiable  bills  and  notes,  actually 
indorsed  and  put  into  circulation  by  the  witness,  with  a  view  to 
give  them  currency  as  negotiable  securities.'' 

In  Buck  y.  AppUtan^  14  Me.  289,  WssTOiir,  C.  J.,  speaking  of 
the  case  of  GhurchiU  y.  SuUr^  says:  ''It  is  well  known  that  the 
principle  upon  which  that  case  was  based  has  been  repudiated  in 
the  country  from  which  it  was  derived,  and  that  neither  this  court, 
nor  the  courts  in  Massachusetts,  have  been  disposed  to  extend  it" 

Does,  then,  the  testimony  of  the  defendant  come  within  the  rule 
as  established  by  the  cases  referred  top  We  think  it  does  not. 
He  was  not,  certainly,  a  willing  party  to  any  wrong  in  the  consid- 
eration, or  want  of  consideration,  of  the  note.  His  tesrimony  now 
is  not  inconsistent  with  any  purpose  he  then  had  in  yiew,  or  any 
intentional  act  then  performed.  He  did  not,  according  to  the 
testimony,  sign  the  note  for  the  purpose  of  giying  it  currency  as  a 
negotiable  security;  he  did  not  sign  it  as  a  note,  but  only  as  a 
different  paper,  and  for  an  entirely  different  purpose.  The  ques- 
tion is  not,  whether  under  his  statement  he  is  liable,  but  whether 
the  facts  are  such  that  he  cannot  legally  testify  to  them.  As  they 
do  not  proclaim  any  turpitude  on  his  part,  as  they  tend  to  show, 
not  that  the  paper,  as  originally  signed,  was  yoid  for  the  purpose 
for  which  it  was  signed,  but  that  it  was  not  then,  and  was  not 
intended  for  a  note,  we  see  no  reason,  grounded  upon  public  policy 
or  otherwise,  why  the  testimony  should  be  excluded.  The  testi- 
mony would  certainly  be  admissible  from  other  witnesses,  and 
under  our  present  statutes,  and  the  rule  established  by  the  cases 
already  referred  to,  and  which  we  do  not  intend  to  subyert,  is 
equally  admissible  from  the  party,  unless  by  some  previous  act, 
inconsistent  therewith,  he  has  disqualifled  himself.  Such  previous 
act  we  do  not  perceive. 

Another  defense  set  up  in  this  case  is  that  of  forgery.  Upon  this 
the  instruction  to  the  jury,  to  which  exception  is  taken,  was:  "  If 
the  testimony  of  the  defendant  and  his  sister  in  respect  to  it  is 


JUNE  TERM,  1873.  433 


Abbott  T.  Rose. 


trae^  then  this  instrament  was  a  forgery,  and  this  action  cannot  be 
maintained." 

If  this  infltroment  was  a  forgery,  it  was  so  by  virtue  of  an  altera* 
tion,  and  not  of  its  original  execution.  It  is  true  the  defendant 
testifies,  substantially,  that  he  signed  it  under  a  misapprehension, 
Into  which  he  was  led  by  the  acts  and  statements  of  the  payee. 
He  further  testifies  that  '^  there  was  some  printing  on  that  paper; 
it  was  a  blank  form.  *  *  *  There  was  no  writing  on  that 
paper  before  I  wrote  my  name.''  The  only  conclusion  to  be  drawn 
from  this  testimony  is,  that  the  paper  was  an  unfinished  one,  to 
which  something  more  was  to  be  added  to  complete  ii  The  paper 
at  that  time,  then,  had  no  validity  for  any  purpose  whatever.  The 
case  of  Siaie  v.  SAuriliffy  18  Me.  368,  differs  materially  from  this. 
That  was  a  criminal  proceeding,  the  purpose  of  which  was  to  pun- 
ish the  wrong-doer.  This  is  a  civil  action  upon  a  negotiable  instru- 
ment, and  involves  the  rights  of  an  innocent  holder.  If  a  forgery, 
it  became  so  only  by  the  alterations  made  subsequently  to  its 
delivery.  These  changes  or  additions  were  certainly  sufficiently 
material  to  make  it  such.  But  whether  so  or  not,  might  depend 
upon  the  relations  existing  between  the  parties.  If  the  paper  was 
delivered  as  a  completed  instrument,  without  authority,  express  or 
implied,  to  fill  any  blanks  or  make  any  changes,  the  subsequent 
additions  would  clearly  be  a  forgery.  If,  on  the  other  hand,  it 
was  delivered  as  an  incomplete  instrument  with  blanks  to  be  filled, 
then,  even  if  the  blanks  were  fraudulently  filled,  and  the  instru- 
ment made  different  from  what  the  signer  authorized  or  intended, 
according  to  the  case  of  Putnam  v.  SulUwmy  4  Mass.  45,  it  would 
not  be  forgery,  but  a  breach  of  trust. 

It  becomes,  then,  material  to  know  the  object  or  purpose  for 
which  this  instrument  was  delivered  to  the  payee;  not  what  the 
defendant  might  suppose  the  instrument  itself  to  be;  but  did  he 
deliver  it  with  blanks  which  he  expected  to  be  filled  P  His  own 
testimony  may  be  entirely  true,  and  yet  the  inf ersnoe  may  be  drawn, 
if  not  from  that  alone,  certainly  from  that  and  other  testimony  in 
the  case,  that  the  instrument  which  now  turns  out  to  be  a  negotia- 
ble note  was  executed  and  delivered  as  an  unfinished  paper  with 
blanks  to  be  filled.  The  possession  of  such  a  paper,  with  a  genuine 
signature,  would  be,  at  least,  prima  facie  evidence  of  authority  to 
fill  it  up.  So.  Berwick  v.  Huntress,  53  Me.  89  ;  Story  on  P^m* 
issory  Notes,  §  37;  Fearing  v.  Clarky  16  Gray,  74.     Bytiie  instruo- 
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tion  complained  of,  the  question,  whether  the  paper  mm 
ae  an  incomplete  p^per  with  blanks  to  be  lllled,  was  taken  from  the 
jury,  and  they  were  required,  if  they  believed  the  defendant's 
testimony,  to  consider  it,  when  delivered,  as  oomplete^  and  %}1 
subsequent  filling  of  blanks,  for  it  does  not  appear  that  there  were 
any  other  changes,  as  not  only  without  authority,  but  such  as  would 
render  the  note  Toid  cTen  in  the  hands  of  an  innocent  holder.  In 
this  there  was  error.  It  is,  howsTer,  said,  that  if  the  defendant  is 
belicTed,  whateyer  the  condition  of  the  paper  when  deliyered  and 
the  authority  which  might  be  inferred  from  that  deliyery  and  con- 
dition, it  was  not  delivered  as  a  note,  or  for  the  puipose,  or  expec- 
tation, of  haying  it  made  into  a  note.  This  may  be  true,  but  how 
does  it  affect  the  caseP  If  the  instrument  was  deliyered  for  any 
purpose  as  unfinished,  to  be  perfected  by  the  person  to  whom  it  was 
delivered,  then  for  such  purpose  such  person  becomes  the  defend- 
ant's agent,  and  having  furnished  him  the  means  with  which  he  has 
committed  a  fraud,  however  unfaithful  to  his  trust  the  agent  may 
be,  the  principal  must  suffer  rather  than  an  innocent  person. 

But,  assuming  that  the  payee  of  this  note  has  been  guilty  of 
forgery  in  filling  up  the  blanks,  as  he  is  claimed  to  have  done,  it 
does  not  follow  that  the  defendant  is  free  from  all  responsibility  in 
the  matter.  By  his  statement,  he  voluntarily  signed  the  blank  out 
of  which  this  note  was  made,  supposing,  it  is  true,  that  it  was  for 
a  different  purpose.  The  blank  passed  from  his  hands  by  his  con- 
sent; a  consent,  perhaps,  fraudulently  obtained,  but  nevertheless  a 
consent.  That  Uank  was  such  as  could  only  be  converted  into  a 
negotiable  note.  In  it  was  the  name  of  the  payee,  and  the  words 
^'  or  order."  When  he  signed  it,  thero  was  nothing  to  prevent  his 
reading  it  i^  he  had  so  chosen,  and  it  is  difficult  to  understand  how 
he  could  have  observed  it  sulBciently  to  give  the  description  he  has, 
without  knowing  what  it  was.  Under  such  ciroumstimces  the  law 
presumes  his  knowledge  of  its  contents.  The  note,  then,  owed  its 
existence  to  some  instrumentality  on  his  part  The  perfected  note 
was  the  result  of  his  putting  his  name  to  the  blank;  a  result  which 
might  have  been  contemplated  as  the  natural  and  even  probable 
effect  of  such  an  act  The  signature  contributed  to  that  end  very 
materially,  and  that  end  was  reached  by  the  confidence,  misplaced 
though  it  was,  which  he  had  in  the  payee.  If,  then,  this  act 
resulted  from  negligence,  or  a  want  of  due  caro  on  the  part  of  the 
defend&nt,  however  innocent  he  might  be,  ho  would  be  responsible 
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to  any  person  equally  innooent  with  himself  who  is  injured  by  that 
act  This  results  not  only  when  the  person  committing  the  fraud 
is  the  appointed  agent  of  the  defendant,  but  where  no  such  relation 
exists.  In  the  former  case  the  liability  would  attach  where  no 
negligence  is  imputable,  and  in  the  latter  only  where  it  is. 

In  Somss  y.  Brewer^  2  Pick.  184,  a  case  which  has  some  signifi- 
eance  in  its  bearing  upon  this,  Pabkeb,  0.  J.,  on  page  202,  states 
the  rule  with  great  clearness  and  force.  He  says:  '^  It  is  a  general 
and  just  rule,  that  when  a  loss  has  happened  which  must  fall  on 
one  of  two  innocent  persons,  it  shall  be  borne  by  him  who  is  the 
occasim  of  the  loss,  eyen  without  any  positiye  fault  committed  by 
him,  but  more  especially  if  there  has  been  any  carelessness  on  hk 
part  which  caused  or  contributed  to  the  misforfcune." 

In  Oibib9  y.  Linabury,  22  Mich.  479;  a  0.,  7  Anu  Bep.  675,  which 
was  an  action  upon  a  note  deliyered  by  the  signer  in  ignorance  of 
its  true  character  and  by  means  of  fraud,  it  was  held  that  the  note 
was  yoid  eyen  in  the  hands  of  a  bona  fide  purchaser.  But  it  was 
found,  and  made  an  element  in  the  decision,  that  the  maker  signed 
it  ''under  circumstances  devoid  of  any  negligence  on  his  part*' 

In  Washinffton  Savings  Bank  v.  Bket/^  lately  decided  in  Missoun 
and  reported  in  the  American  Law  Begister  for  October,  1873;  S. 
C,  51  Mo.  272,  it  was  held  that  an  alteration  of  a  note  after  its 
execution,  by  filling  a  blank  so  as  to  make  it  draw  interest,  when  by 
the  agreement  of  parties  it  was  to  bear  no  interest,  would  ayoid  the 
note  in  the  hands  of  an  innocent  holder.  But  this  is  inconsistent 
with  other  cases  in  the  same  State,  as  is  shown  in  a  note  to  that 
ease  in  the  Law  Begister.  In  Trigg  v.  Taylor,  27  Mo.  245, 
the  note  was  held  void,  but  the  court  says:  ''If,  howeyer,  a  bill, 
note  or  check  is  so  negligently  drawn,  with  blank  spaces  left  for 
the  addition  of  other  words  or  figures,  that  alterations  can  be  so 
made  as  not  to  excite  suspicion,  the  loss  ought  to  fall  upon  the 
person  in  fault,  according  to  the  familiar  rule,  that,  when  one  of 
two  persons  must  suffer  by  the  act  of  a  third,  the  one  who  aflords 
the  means  to  the  wrong-doer  must  suffer  the  Ices.''  The  rule  is 
again  recogniaed  in  Ivory  v.  Miehady  33  Mo.  898.  Upon  this 
question  of  negligence  it  can  make  no  difference  that  the  party  did 
not  intend  to  deliyer  a  note.  If  the  delivery  itself  was  through  a 
want  of  care,  the  effect  is  equally  injurious,  as  if  the  delivery  was 
intentional  but  with  blanks  carelessly  left  unfilled.  This  doctrine 
te  consistent  with  that  held  in  a  numerous  class  of  cases  in  which 
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it  has  been  derided  that  a  material  alteration  of  a  note  after  ^rj 
execution,  without  the  consent  of  the  maker,  ayoids  it  e^en  in  the 
hands  of  a  bona  fide  holder,  snoh  as  WaUrman  r.  Vase,  48  Me.  504; 
Affomam  Bank  y.  Sears,  4  Gray,  95;  Wade  y.  Warfhingion,  1  Allen, 
561;  Belhnap  t.  National  Bank  of  North  America,  100  Mass.  376, 
and  many  others.  In  these  cases  the  note  was  deliyered  in  the 
oonrse  of  business  as  a  completed  instrument  with  no  blank  spaces 
unfilled  and  no  question  of  a  want  of  care  in  the  deliyery,  or  the 
form  of  the  paper.  The  connection  of  the  maker  with  the  note,  so 
far  as  any  act  pertaining  to  its  validity  is  concerned,  had  entirely 
ended,  and  the  confidence  in  and  opportunities  for  fraud  to  the 
third  party  were  furnished  as  much  by  the  one  as  the  other.  The 
two  parties  were  equally  innocent,  and,  therefore,  the  only  question 
raised  was,  whether  the  contract  set  up  was  the  one  into  which  the 
party  had  entered.  In  the  case  at  bar  the  liability,  if  any,  rests 
upon  an  entirely  different  ground.  It  is  not  claimed  that  the 
defendant  entered  into  the  contract  sued,  but  that  if  he  deliyered 
the  note  as  an  undertaking  on  his  port  not  finished,  but  to  be  after- 
wards completed,  he  so  far  made  Persons  his  agent  as  to  be  bound 
by  his  acts  to  an  innooent  purchaser;  or,  if  he  carelessly  deliyered 
the  paper  with  his  signature  attached,  he  thus  furnished  Persons 
the  means  of  fraud  and  so  would  be  estopped  from  denying  his 
liability  to  a  bona  fide  holder  for  the  legitimate  results  of  his  negli- 
gent acts,  and  we  think  the  jury  should  haye  been  instructed  in 

accordance  with  these  yiews. 

Mntpteone  eneUnned* 

AmjBOMf  0.  J^f  OuTTore,  Vnanr,  and  Pxcbbs^  JJ^ooaoazredi 


MAY  TERM,  1873.  437 


Bartlett  v.  WeHteru  Union  Telegraph  Co. 


Bakurt  v.  Weste&n  Uniok  Telegraph  Compast. 


Mtgmph  company "^UabiUt^  for  error  in  trannnUUng  me$§ag§^night  ms$^ 

mge — eondiiion  in  Ulank, 

PUlntiflf  deliTered  to  defendants,  a  telegraph  company,  in  Maine,  a  message  to 
be  sent  daring  the  night  to  plaintiff's  agent  in  Chicago,  directing  him  to 
"  ship  ten  thousand  bushels"  of  com.  Defendants  received  and  transmitted 
the  message,  but  through  an  error  in  transmission,  it  read,  as  delivered  to 
the  agent :  *'  Sliip  one  thousand  bushels."  The  agent  bought  and  shipped 
one  thousand  bushels ;  but  some  days  after,  on  learning  of  the  mistake  in 
the  message,  he  purchased  the  other  nine  thousand  bushels,  paying  ten 
cents  more  per  bushel  therefor,  the  price  having  advanced.  The  message, 
as  deUvered  to  defendants,  was  written  on  a  blank  in  which  it  was  provided 
that  the  defendants  would  receive  messages  to  be  sent  during  the  night 
"  at  one-half  the  usual  rates,  on  condition  that  the  company  shail  not  be 
liable  for  errors  or  delays  in  the  transmission  of  delivery,  from  whatever 
cause  occurring."  In  an  action  to  recover  the  additional  price  paid  for  the 
nine  thousand  bushels,  hdd,  (1)  that  the  condition  exempting  the  company 
from  liability  was  against  public  policy  and  therefore  void,  even  though 
assented  to  by  the  sender  of  the  message ;  (2)  that  the  plaintiff  made  out  a 
prima  fctcu  case  by  proof  of  the  undertaking,  error  and  damages,  and  that 
thereupon  the  burden  of  proof  was  on  the  defendants  to  show  that  the 
error  was  caused  by  some  agency  for  which  they  were  not  liable. 

I^ASE  submitted  for  the  determination  of  the  court. 
\j  The  plaintiff,  on  July  12,  1870,  delivered  to  defendants  a 
message  to  be  sent  to  Hobbs  &  Co.,  their  agents  at  Obicago,  111., 
directing  them  to  ship  ten  thousand  bushels  of  com.  As  delivered 
to  Hobbs  &  Co.,  the  message  read  one  thousand  bushels,  etc.,  which 
quantity  they  bought  on  plaintiff's  account,  and  shipped.  Some 
days  after,  Hobbs  &  Go.  received  a  letter  from  plaintiff,  of  the 
same  date  as  the  message,  and  then  discovered  the  error.  Under 
new  instructions,  they  purchased  the  other  nine  thousand  bushels 
needed  to  fill  the  order,  paying  therefor  ten  cents  more  per  bushel 
then*  the  price  having  risen.  To  recover  the  additional  1900  so  paid, 
this  action  was  brought.  Defense,  that  the  dispatch  was  written 
and  delivered  to  the  company  upon  a  blank  of  this  tenor,  and  upon 
the  conditions  therein  specified,  to  wit:  — 
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''  No  46.  *'  HALF  BATE  MESSAGES. 

'*  Thb  Wbstebn  ITniov  Telbqbaph  OoMPAmr  will  reoeiTe  m6^ 
Higes  for  all  stations  in  the  United  States  east  of  the  MissisBippi 
riyer,  to  be  sent  daring  the  night  at  oitb-half  thb  usual  batb^ 
on  condition  that  the  company  shall  not  be  liable  for  errors  or  dela> 
in  the  transmission  or  delivery,  or  for  non-deliyery  of  saoh  mes- 
sages, from  whatever  cause  oocnrring,  and  shall  only  be  boand  in 
snch  case  to  return  the  amount  paid  by  the  sender. 

*^  No  claim  for  refunding  will  be  allowed^  unless  presented  in 
writing  within  twenty  days. 

^'  0.  H.  Palhbb,  Secretary.        Williah  Obtok,  President '^ 


€4 


GABDnrxB,  Mb.,  Jutjf  12, 1870. 
Send  the  following  message  subject  to  tiie  above  temis^  which 
are  agreed  to. 

"To  J.  B.  HoBBS  ft  Co.,  Chicago. 

*^  Ship  us  ten  thousand  bushels  ohdoe  Na  3  (two)  high-mixed 
com.  "  Babtlbtt  ft  Wood." 

*«Upd.]»,B.I>.*A.    7-lftP.  M.** 

Baker  &  Baker,  for  pkintifh.  The  stipulations  upon  the 
defendants'  night-message  blanks  are  unreasonable  and  void.  Tr%e 
V.  InL  Tel.  Oo,^  60  Me.  9. 

The  measure  of  damages  is  the  difference  between  what  the  com 
oost  on  the  day  the  first  thousand  bushels  were  bought,  and  its  cost 
when  the  rest  of  the  order  was  filled,  after  discovery  of  the  error. 
60  Me.  9;  Squire  v.  W.  U.  TeL  Co.,  98  Mass.  232;  BiUenAoiise  v. 
Ind.  Tel.  Go.,  1  Daly,  474. 

Bradbury  <§  Bradbury,  for  defendants.  The  paper  upon 
which  the  plaintiffs  wrote  their  message,  and  signed  i^  contained 
a  contract,  and  the  fact  that  it  was  partly  in  print  is  immaterial 
Lewis  V,  G.  W.  Railway,  6  Hurlst.  ft  Norm.  867;  Breeee  v.  U.  S,  TeL 
Go.,  46  Barb.  274;  French  v.  Buffalo,  4  Keyes  (N.  Y.),  108;*i?k;« 
V.  DwigJU  Go.,  2  Gush.  80;  W.  U.  Tel  Co.  v.  Garew,  15  Mich.  624, 
Squire  v.  N.  F.  Gent.  R.  R.  Go.,  98  Mass.  239;  Grace  v.  Adorns^ 
100  id.  605;  Gamp  v.  W.  U.  TeL  Go.,  1  Mete.  (Ky.)  164;  Wa^ 
T.  W.  U.  Ta.  Go..  62  Penn.  St.  83. 
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The  defendants'  liability  is  purely  matter  of  contract  Plaf/ford 
r.  U.  K.  Tel  Go.,  10  Best  ft  Sm.  759. 

They  are  not  common  carriers.  See  cases  cited  supra;  EUU  t. 
Am.  TO.  Co.,  13  Allen,  226;  Leonard  v.  K  T.  Tel.  Go.,  41  N.  Y. 
571;  Birmy  v.  N.  Y.  TO.  Co.,  18  Md.  841. 

If  they  were,  they  could  limit  their  liability.  York  Co.  y.  Cent. 
R.  B.  Co.,  9  WalL  107;  Biesell  v.  N.  Y.  Cent.  B.  B.  Co.,  24  N. 
Y.  442;  Dove  v.  N.  J.  Steam  Co.,  1  Kern.  (N.  Y.)  483. 

The  limitations  upon  this  blank  are  reasonable  and  proper.  See 
cases  cited  supra;  Mc Andrew  v.  Td.  Co.,  33  Eng.  L.  &  £q.  180; 
Mann  v.  W.  U.  Tel.  Co.,  37  Mo.  261;  U.  8.  Tel.  Co.  v.  Oildereleeve, 

29  Md.  232;  Ames  v,  N.  Y.  Union  Ins.  Co.,  14  N.  Y.  256;  Bipley 
T.  JStna  Ine.  Co.,  80  id.  136;  Boach  y.  M  Y.  d  E.  B.  B.  Co., 

30  id.  548. 

DAinTOBTH,  J.  On  the  I2th  day  of  July,  1870,  the  plaintiffs 
left  with  the  defendants  a  message  to  be  sent  from  Gardiner  to 
Gliicago,  by  night,  directing  the  purchase  of  ten  thousand  bushels 
choice  No.  2  high-mixed  com.  As  received  by  the  persons  to  whom 
it  was  addressed,  it  read  one  thousand  instead  of  ten  thousand 
bushels. 

In  consequence  of  this  error  a  loss  ensued,  which  the  plaintiib 
Cidim  the  defendants  are  legally  liable  to  make  up  to  them. 

Upon  the  blank  used  we  find  printed  a  provision  as  follows : 
**  The  Western  Union  Telegraph  Oompany  will  receive  messages 
for  all  stations  east  of  the  Mississippi  river,  to  be  sent  during  the 
night  at  one-half  the  usual  rates,  on  condition  that  the  company 
shall  not  be  liable  for  errors  or  delay  in  the  transmission  or  delivery, 
or  for  non-delivery  of  such  messages,  from  whatever  cause  occur- 
ring, and  shall  only  be  bound  in  such  case  to  return  the  amount 
paid  by  the  sender. 

'^  No  claim  for  refunding  will  be  allowed,  unless  presented  in  writ- 
ing within  twenty  days." 

Then  follows  next  above  the  written  message,  the  words:  '*  Send 
the  following  message  subject  to  the  above  terms,  which  are  agreed 
to." 

It  is  now  contended  that  this  provision,  either  as  a  rule  established 
!  ly  the  company,  or  as  a  contract  entered  into  by  the  parties,  relieves 
the  defendants  from  all  liability  in  this  action.  If  the  condition  is 
of  binding  force,  either  as  a  regulation  or  contract,  such  cleaily 
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would  be  its  efleot  The  signature  of  the  plaintifb,  obtained  with> 
out  fraudy  would  be  oonolusive  proof  of  their  knowledge  of  it  as  a 
rule,  whatever  it  might  be  in  regard  to  their  assent  to  it  as  a  con- 
tract 

That  a  telegraph  company  may  make  all  proper  and  needful 
rules  to  enable  it  with  convenience  and  dispatch  to  do  the  business 
of  its  customers,  is  now  unquestioned.  This  may  be  done  even 
without  the  consent  of  those  doing  business  with  it;  knowledge 
alone  being  sufficient  to  bind  them.  With  a  contract  it  is  entirely 
different;  that  can  be  binding  only  upon  those  who  assent  to  its 
terms. 

It  has  been  held  in  many  oases  that  a  company  may  make  rules 
limiting  its  liability  in  certain  casds,  and  perhaps  it  is  now  too  late 
to  deny  this  proposition,  though  it  seems  to  be  materially  enlarg- 
ing the  meaning  of  the  term,  when  a  power  given  to  a  corporation 
or  an  individual  to  regulate  the  manner  or  method  of  doing  busi- 
ness with  the  public  is  converted  into  a  means  of  limiting  the 
liability  which  by  law  is  attached  to  that  business.  But,  however 
that  may  be,  all  courts  agree  that  a  rule  to  be  of  binding  force 
must  be  reasonable,  whether  its  purpose  is  to  facilitate  business  or 
limit  liability.  There  may  be  a  wide  disagreement  as  to  whether 
any  given  rule  is  reasonable,  but  none,  it  is  believed,  as  to  its  want 
of  validity,  when  its  unreasonableness  is  once  conceded. 

In  True  v.  IfUemaiianal  Telegraph  Company,  60  Me.  9  ;  and 
S.  0.,  11  Am.  Bep.  156,  a  rule  similar  to  the  one  now  in  question  was 
held  to  be  unreasonable  and  therefore  void.  After  a  careful  re-ex- 
amination of  that  case,  and  the  reasoning  upon  which  it  is  founded, 
we  see  no  reason  for  changing  the  conclusion  there  reached.  It  is 
claimed  that  this  case  differs  somewhat  from  that  This  is  true  as 
to  some  of  the  facts,  but  not  as  to  the  principle  of  law  applicable. 
So  far  as  the  rule  goes,  it  is  in  effect  the  same,  or  if  in  any  thing 
different,  the  one  now  before  us  is  more  clearly  unreasonable. 
While  it  was  possible  to  construe  the  former  so  as  not  to  include 
exemption  from  damages,  arising  from  the  neglect  of  the  company, 
or  want  of  skiU  or  care  on  the  part  of  the  employees,  the  language 
of  the  latter  will  admit  of  no  such  meaning. 

To  prevent  any  possibility  of  such  an  interpretation,  we  find 
inserted  the  words  ''from  whatever  cause  occurring."  Then  as  to 
the  facts,  in  the  former  case,  there  was  no  delivery  of  the  message, 
md  no  reason  given  for  its  non-delivery,  while  in  this  case  an  effort 
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•eemfl  to  haye  been  made  to  transmit  the  message^  and  one  mm 
delivered  though  materially  different  from  that  sent.  It  is  claimed 
that.  In  this  reepecty  there  is  saoh  a  difterenoe  between  the  caoes» 
that  die  two  cannot  rest  upon  the  same  principle.  Some  of  the 
cases  seem  to  countenance  this  view  on  the  gronnd  that  a  neglect 
^r  refusal  to  perform  or  to  enter  upon  a  perf ormance,  presents  a 
question  very  materially  diftering  from  any  that  can  arise  on  an 
error  or  mistake  in  performing.  But  the  rule  itself  makes  no  such 
distinction.  The  error  in  transmission  and  non-delivery  are  put 
upon  the  same  ground;  and  absolute  exemption  from  liability  in 
each  case  provided  for,  whatever  may  be  the  cause  producing  it 
Now,  it  is  very  clear  that  negligence  may  be  quite  as  injurious  in 
the  one  case  as  in  the  other.  It  may  often  be  that  an  erroneous 
message  delivered,  will  cause  more  damage  than  non-delivery,  and 
if  the  company,  for  any  reason,  choose  to  suppress  the  informa- 
tion sent,  it  is  quite  as  easy  to  do  it  by  forwarding  a  different  mes- 
sage, as  by  suppressing  it.  It  is  because  of  its  broad  provisions 
covering  every  case  of  non-fulfillment  of  duty,  under  the  law,  that 
we  declare  the  rule  unreasonable. 

In  a  case  like  this,  where  a  party  has  assumed  a  public  or  quoH 
public  employment,  one  which  has  become  a  commercial  necessity, 
and  to  which  business  people  must  necessarily,  more  or  less,  retort^ 
and  in  which  they  must  trust  entirely  to  servants,  in  the  selection 
of  whom  they  have  no  voice  whatever,  it  would  seem  that  there 
could  hardly  be  a  difference  of  opinion,  as  to  the  unreasonableness 
of  a  rule  which  opens  so  wide  a  door  for  the  immunity  of  negli- 
gence, if  not  of  fraud.  Though  it  may  admit  of  serious  doubt, 
whether  public  policy  would  permit  persons  or  companies  occupy- 
ing the  relation  to  the  business  community  which  the  defendants 
in  this  case  do,  to  limit  in  any  degree  the  liability  imposed  upop 
tiiem  by  law,  in  view  of  the  many  decisions  from  courts  of  the 
highest  respectability  allowing  it,  we  do  not  wish  to  be  understood 
as  denying  it,  nor,  indeed,  have  we  any  occasion  to  do  so  in  this 
case. 

We  are  not  unmindful  that  many  cases  have  been  cited,  and 
relied  upon,  as  supporting  the  binding  force  of  the  rule  invoked 
by  the  defendants  in  this  case,  and  some  of  them  apparently 
(perhaps  really)  do  so,  while  quite  as  many  of  them  may  be  ei  • 
plained  consistendy  with,  if  not  directly  sustaining,  the  view  whicL 
we  have  taken.  They  all  so  construe  the  rule  passed  upon,  as  not 
Vol.  XVI.  —  56 
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exempting  from^  or  limiting,  the  liability  imposed  by  law,  ariong 
from  a  want  of  the  requisite  skiU  or  care,  and  in  most  or  all  of  the 
oases  such  a  oonstmction  flows  naturally  enough  from  the  language 
used,  while  no  suoh  meaning  ean  be  given  to  the  one  now  under 
consideration.  It  is  true  it  might  be  held  applioable  to  such  oasee 
as  come  within  the  authority  of  the  company  to  limit  their  reepon« 
sibility,  and  inapplicable  to  damages  arising  from  negligence  or 
fraud.  But  in  so  doing,  we  must  necessarily  expunge  a  portion  of 
the  words  used,  and  thereby  establish  for  the  company  a  rule  ma- 
terially  different  from  that  ordained  by  themselves.  We  can  only 
construe  rules  and  contracts,  and  not  make  them. 

It  will  be  noticed  that  the  rule  of  these  defendants  in  relation 
to  night  messages,  that  which  we  are  now  considering,  has  no  pro- 
visions for  repeating  the  message,  a  provision  upon  which  many 
of  the  eases  rest  Such  are  the  cases  of  Camp  v.  W.  U.  TeL  Cb., 
1  Mete  (Ky.)  164  (Allen  on  Telegraphs,  85);  McAndrew  v.  ITU 
Electric  Td.  Oo.y  17  0.  B.  (3  Allen,  38);  Breese  v.  U.  8.  TO.  Oo., 
45  Barb.  274  (Allen,  663).  Hence  in  these  cases  and  others  of  the 
like  kind,  the  precise  question  now  before  us  was  not  raised. 

The  same  provision  is  found  in  EUis  v.  American  Telegraph 
Company f  13  Allen,  226,  and  also  the  further  provision  pledging 
the  company  to  good  faith  in  their  endeavors  *^  to  send  messages 
correctly  and  promptly,''  thereby  authorizing,  and  even  requiring 
the  construction  put  upon  the  rule  that  it  did  not  provide  against 
want  of  skill  or  care,  and  while  in  that  view  the  rule  is  held  to  be 
reasonable,  it  is  said  in  the  opinion:  **  Of  course,  a  party  cannot 
in  such  way  protect  himself  against  the  consequences  of  his  own 
fraud  or  gross  negligence,  or  the  fraud  or  gross  negligence  of  his 
servants  or  agents.  Nor  can  he  escape  all  liability  or  responsi- 
bility in  the  performance  of  the  service  or  duty  which  he  under^ 
takes." 

Warren  v.  Western  Union  Telegraph  Company,  14  Mo.  472,  is 
founded  upon  the  same  provision  requiring  tiie  message  to  be  re- 
peated, and  holds  also,  that  the  rule  does  not,  and  cannot,  exempt 
the  company  from  the  consequences  of  gross  negligence. 

Sweatland  v.  lU.  <t  Mo.  Tel.  Co.,  27  Iowa,  432;  1  Am.  Bop.  36,  is 
to  the  same  purport  In  this  last  case,  Dillok,  0.*  J.,  remarks: 
**  The  considerations  mentioned  by  the  appellants  are  quite  sufSci- 
ent  to  justify  the  court  in  holding  reasonable  the  condition  as  tc 
repeating  messages,  and  exempting  it  from  liability  for  mistakes  in 
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onrepeftted  messagefly  occasioned  by  unavoidable  or  uncontrollable 
oaofleB,  provided  proper  instruments  have  been  used,  and  proper 
care  and  skill  exercised  by  the  company's  employees  to  avoid  or 
prevent  mistake." 

Again»  he  says:  ''  But  I  deny  that  companies  can  adopt  general 
printed  rules,  exacting  as  a  condition  of  sending  messages,  that  the 
sender  shall  exonerate  or  release  the  company  from  damages  caused 
by  defective  instruments,  or  by  the  want  of  proper  skill  in  the 
operators,  or  by  their  failure  to  use  due  care.'' 

To  the  same  efEect  is  Ledfield  on  Bailways  (8d  ed*),  244.  In 
Shearman  &  Bedfield  on  Negligence,  §  565,  near  the  end,  it  is  said: 
''  We  certainly  think  that  such  rules  should  be  held  void;  and  being 
illegal  in  their  terms  and  plain  import,  they  ought  not  to  be  given 
effect,  even  in  those  cases  which  might  lawfully  be  provided  for, 
and  which  are  covered  by  their  terms." 

Thus  most,  if  not  all,  the  cases  upon  this  subject  refer  to  rules 
requiring  the  repeating  of  messages  to  insure  accuracy,  and  seem 
to  be  justified  in  their  conclusion,  on  the  ground  that  owing  to  the 
liability  to  error,  from  causes  beyond  the  skiU  and  care  of  the 
operator,  it  is  but  a  matter  of  common  care  and  prudence  to  have 
the  messages  repeated;  the  neglect  of  which  in  messages  of  im- 
portance, after  being  warned  of  the  danger,  is  a  want  of  care  on 
the  part  of  the  sender,  and  as  the  person  sending  the  message  is 
presumed  to  be  the  best  judge  of  its  importance,  he  must  on  his 
own  responsibility  make  his  election  whether  to  have  it  repeated. 
These  cases  also  hold  with  great,  if  not  entire,  unanimity,  that 
even  under  such  circumstances,  the  company  can  only  limit,  but 
not  take  away  their  entire  liability.  If  the  doctrine  of  these  cases 
be  sound,  the  rule  invoked  in  the  case  at  bar  must  necessarily,  as  a 
rule,  be  void.  In  its  very  terms  it  relieves  the  company  from  all 
liability  for  any  errors,  delays,  or  omissions,  '^from  whatever  cause 
occurring." 

But  it  is  elaborately,  as  well  as  ably,  argued  in  the  defense,  tliat 
heace  is  a  contract,  fairly  and  intelligently  entered  into  by  the  par^ 
ties,  and  by  the  terms  of  tliat  contract  tlieir  rights  and  liabilities 
must  be  governed.  While  we  concede  that  a  party  may  sometimei 
limit  his  liability  by  special  contract  beyond  what  he  can  by  a  rule 
or  r^ulation,  yet  it  is  settled,  on  a  foundation  too  firm  to  be  shaken, 
that  even  contracts  in  violation  of  good  faith  and  public  policy 
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cannot  be  sustained.  The  interests  of  the  public  most  be  protected^ 
OTon  though  they  clash  with  those  of  private  individuals. 

These  defendants  are  holding  at  least  a  quasi  public  employment 
As  such  they  will  not  be  permitted  to  compel  individuals  to  assent 
to  contracts  inconsistent  with  the  public  interest,  or  which  tend  to 
excuse  the  want  of  entire  fidelity  in  the  exercise  of  such  employ- 
ments If,  then,  the  objection  to  the  rule  is  that  it  relieves  the 
defendants  from  obligations  ijmiposed  by  law  for  the  purpose  of 
securing  fidelity  to  the  public,  the  same  objection  would  lie  against 
it  as  the  foundation  of  a  contract.  If  this  be  a  contract^  it  author- 
izes the  grossest  negligence,  or  fraud  even,  with  entire  impunity. 
The  courts  might,  perhaps,  have  some  latitude  in  applying  rules, 
but  a  contract  must  abide  the  terms  assented  to  by  the  parties. 
Courts  can  only  enforce  contracts,  not  make  them. 

When  we  consider  that,  under  present  methods  of  transacting 
business,  the  telegraph  has  become  a  commercial,  if  not  a  social, 
necessity,  and  that  parties  having  occasion  to  employ  it  can  have 
their  rights  preserved  only  by  having  their  messages  promptly  and 
faithfully  delivered,  it  would  seem  to  be  self-evident  that  the  con- 
tract invoked  in  the  defense  is  utterly  void. 

But  it  is  difficult  to  conceive  on  what  ground  it  can  be  called  a 
contract.  While  we  concede  that  the  forms  of  one  have  an  exist- 
ence, the  substance  is  wanting.  The  parties  are  not  in  a  condi- 
tion to  contract  upon  equal  terms.  The  company  holds  itself  out 
to  the  public  as  in  readiness  to  transmit  all  such  dispatches  as  may 
be  presented  for  that  purpose.  The  telegraph  has  created  a  neces- 
sity for  its  use.  Business  can  be  transacted  without  it  only  at  a 
very  great  disadvantage.  In  most  places  there  is  no  choice  as  to 
lines,  and  where  there  is,  it  is  so  limited  that  a  virtual  monoi)oly 
exists.  On  the  other  hand,  the  occasion  for  sending  a  message  often 
comes  suddenly,  or  with  so  short  notice  as  to  leave  no  time  for 
deliberation,  or  to  examine  and  consider  the  terms  offered.  Under 
such  circumstances  the  sender  seldom,  if  ever,  reads  what  is  printed 
upon  the  blank  or  gives  any  intelligent  assent  thereto. 

These  suggestions  may,  however,  be  considered  as  applicable  to 
the  proof  offered  to  show  the  existence  of  a  contract,  rather  than 
as  bearing  upon  its  validity;  and  admitting  that  it  is  competent  for 
the  parties  to  make  a  contract  limiting  the  defendants'  liability  foi 
errors  arising  from  causes  other  than  a  want  of  proper  care  and 
kill  on  their  own  part  or  that  of  their  employees,  and  that  the 
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alleged  contract  in  this  case  is  eofficient  in  form  and  sustained  by 
sufficient  proof,  we  do  not  admit  the  existence  of  any  special  con* 
tract  in  any  proper  sense  of  the  term,  limiting  the  defendants'  lia* 
bility*  There  can  be  no  contract  unless  the  contracting  party 
assumes  some  responsibility,  or  undertakes  to  do  or  perform  some 
act  In  this  case,  the  terms  of  the  alleged  agreement  impose  no 
duty  whatever  upon  the  defendants,  or  if  they  do,  by  the  same 
instrument  they  are  absolved  from  all  such  duty  and  relieved  from 
all  responsibili^  in  regard  to  it  To  be  sure  they  agree  or  propose 
to  receive  the  message  and  send  it  by  night,  but  on  condition  that 
they  may  send  that  or  another,  or  none  whatever.  The  same  act 
by  which  they  undertake  to  do  so  releases  them  from  all  obligation 
to  perform.  Interpreting  the  several  parts  of  the  contract  as  one 
whole,  it  imposes  no  undertaking  to  send  the  message,  or  if  sent, 
that  it  shall  go  correctly. 

But  if  it  is  said  that  there  is  a  contract  to  send  the  message  on 
the  part  of  the  company  for  a  release  for  error,  delay  or  failure  in 
performance,  by  the  sender,  the  case  stands  no  better  for  the  de- 
fense. For  such  a  release  there  is  no  consideration,  and  therefore 
it  is  of  no  binding  force.  Upon  this  point  the  remarks  of  the  court 
in  Candee  v.  Western  Union  Telegraph  Companj/y  reported  in  8 
American  Law  Review,  374  (see  poet),  in  discussing  the  same  rule 
now  under  consideration,  are  so  forcible  and  conclusive,  we  cannot 
forbear  quoting :  **  The  supposed  exemption  is  broad  and  sweeping, 
and  calculated,  no  doubt,  to  relieve  the  company  from  all  responsi- 
bility for  .the  improper  or  insufficient  performance,  or  attempted 
performance  of  the  contract,  or  for  the  entire  failure  to  perform  it^ 
from  whatever  cause  occurring.  Aside  from  the  objections  resting 
on  grounds  of  public  policy,  and  which  forbid  the  company  from 
stipulating  for  immunity  from  the  consequences  of  its  own  wrong- 
ful acts,  it  seems  very  clear  to  us  that  there  can  be  no  consideration 
for  such  stipulation  on  the  part  of  the  sender  of  the  message,  and 
that,  so  far  as  he  is  concerned,  it  is  void  for  that  reason,  although 
exacted  by  the  company,  and  fully  assented  to  by  him.  Either  the 
company  enters  into  a  contract  Mrith  him,  and  takes  upon  itself  the 
burden  of  some  sort  of  legal  obligation  to  send  the  message,  or  it 
does  not.  It  would  be  manifestly  against  reason,  and  what  aD 
must  assume  to  be  the  intention  of  the  parties,  to  say  that  no  con- 
tract whatever  is  made  between  them,  and  nobody,  not  even  the 
officers  or  representatives  of  the  company,  assert  such  a  doctrine.' 
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hardship  result  from  this  rule.  The  mean^  of  proof  are  almost 
entirely  within  the  power  of  the  diBfendants,  and  equally  beyond 
the  reach  of  the  plaintifEs.  Shearman  &  Bedfield  on  Neg.,  §  559; 
Rittenhouse  v.  The  Ind.  lAne  of  TO.,  U  N.  T.  263;  S.  C,  4  Am. 
Bep.  673;  DeButte  v.  TO.  Co.,  Allen's  Tel.  Gases,  284. 

In  excuse  for  their  non-performanoe,  the  defendants  offered  to 
show  *'  the  nature  of  this  business;  how  it  is  carried  on,  and  its 
liability  to  error  and  mistake,"  and  other  testimony  to  the  same 
effect.  This  testimony  was  rejected,  and  in  this  we  see  no  error. 
It  is  all  consistent  with  the  plaintiffs'  theory  that  there  was  a  want 
of  skill  or  care,  which  caused  the  mistake.  The  difficulties  of  the 
business,  its  liability  to  error,  or  to  be  affected  by  the  condition  of 
the  atmosphere,  or  that  the  characters  used  were  such  as  might 
easily  be  mistaken  one  for  the  other,  or,  on  account  of  the  electrical 
condition  of  the  atmosphere,  liable  to  run  into  each  other,  may  be 
suggestions  tending  to  show  the  necessity  of  greater  care  or  skill, 
but  the  proof,  if  admitted,  would  not  show,  or  tend  to  show,  that 
this  error  was  caused  by  any  of  these  difficulties,  or  by  any  cause 
for  which  the  company  is  not  liable.  There  is  no  suggestion  even 
that  it  was  caused  by  any  of  these  agencies.  In  accordance  with 
these  views  is  the  well-considered  case  of  Tyler  v.  Western  Union 
Telegraph  Company,  decided  in  Illinois,  and  reported  in  the  Albany 
Law  Journal,  vol.  8,  pp.  181  and  337;  60  IlL  421;  14  Am.  Bep.  38. 
The  rule  of  damages  is  settled  in  True  v.  Iniemalional  Telegraph 
Company  J  before  cited,  in  accordance  with  all  the  authorities. 

The  message  was  delivered  in  Chicago,  July  13,  1870.  It  then 
directed  the  purchase  of  one  thousand  bushels  of  com.  On  the 
16th  day  of  July,  the  error  was  discovered  in  Chicago,  and  the 
plaintiffs  were  notified  by  telegraph.  On  the  same  day,  which  wa^ 
Saturday,  they  telegraphed  to  their  agents  to  purchase  the  balance 
of  the  ten  thousand  bushels.  What  time  this  telegram  arrived 
does  not  appear,  but,  from  the  testimony,  it  is  fair  to  presume, 
not  in  season  to  enable  the  purchase  to.  be  made  before  Monday. 
It  was  made  as  soon  as  Monday  or  Tuesday.  We  cannot  say  there 
was  any  unnecessary  delay,  but  the  conclusion  is,  that  in  thia 
respect  the  plaintiffs  used  due  diligence  to  save  themselves  from 
loss. 

The  first  com  was  purchased  for  eighty-five  cents  per  bushel ; 
for  the  last  was  paid  ninety-five,  and  the  plaintiffs  have  introduced 
testimony  tending  to  show  that  the  fair  market  price  was  paid  each 
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time.  The  defendants  have  also  introduced  testimony  tending  to 
ihow  that  the  price  paid  was  too  high  in  each  case.  This  testimony  is 
somewhat  indefinite,  and  relates  mainly  to  a  different  kind  of  com^ 
and  that  of  a  lower  grade,  while  that  of  the  plaintiffs  is  of  actual 
purchases,  and  definite  proof  that  the  price  was  in  accordance 
with  the  then  market  rates.  Besides  the  most  reliable  testimony 
of  the  defendants,  that  of  Benjamin  T.  Howard,  whose  business 
it  was  to  make  a  daily  report  of  the  market,  shows  an  advance 
in  the  lower  grade  of  com  from  the  14th  to  the  18th  day  of 
July,  1870,  equal,  or  nearly  so,  to  that  claimed  by  the  plaintilb. 
The  result  is,  that  for  the  nine  thousand  bushels  of  corn  last  pur- 
chased by  the  plaintiffs,  they  paid  ten  cents  per  bushel  more  than 
they  could  have  bought  for  when  their  telegram  first  reached 
Chicago,  and  for  this  difference  the  defendants  are  liable,  with  inter- 
est from  the  date  of  the  demand,  July  28,  1870. 
Judgment  fm^  fimnHffB  for  1900,  amd  inieregifnm  Jytg  28, 187a 

Waioov,  THoaamosmf  Babbowb  and  ViBaor,  JJ.,  ommtwL 


tauaismm  t.  (tan; 


A  T0rdiet  will  bo  set  aside  if  it  be  ihowii  that  the  Jarj  have  been  approadied 
daring  the  pendency  of  the  eaose,  and  information  yolnnteered  npon  the 
matters  in  iseue  therein,  by  a  friend  or  relative  of  him  in  whoee  favor  the 
verdict  was  rendered,  altbongh  each  improper  inflnenee  was  not  exerted  at 
the  requeet,  or  with  the  knowledge  of  the  party  prevailing  belc»e  the  Jury. 
{Bee  ncie^  p.  454.) 

MOTION  for  a  new  trial  by  the  demandants,  on  the  ground  that 
the  verdict  against  them  was  obtained  by  the  effect  of  im- 
proper influences,  brought  to  bear  upon  the  minds  of  the  jurors 
rendering  it.  The  issue  between  the  parties  was  as  to  the  true 
location  of  the  line  dividing  their  conterminous  estates,  and  th« 
t4istimony  as  to  an  alleged  set-off  in  the  wall  between  their  respect 

Vol.  XVI.  —  57 
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iye  bmldings  was  oonflioting.  On  the  day  the  caiue  wae  ai]gaed, 
and  before  it  was  oommitted  to  the  jury,  thiee  of  the  panel  weie 
npon  the  platform  of  the  railroad  depot  in  Angnrta^  oppoaite  to 
the  locui  im  f[UO,  and  aoeepted  the  inyitation  of  the  tenant's  aon  to 
go  aoro88  the  street  and  oTamine  the  premises  of  the  parties  and 
the  partition  wall  between  their  bmldings,  and,  at  hie  suggestion, 
made  measurements  as  they  went  along.  The  foundation  of  the 
wall  and  the  set-off  were  shown  them,  and  statements  relatiTe  to 
material  facts  were  made  by  their  guide;,  George  A.  Oony.  The 
jurors  testified  that  they  were  influenoed  by  what  they  there  saw 
and  heard,  and  that  it  tended  to  induce  the  rendition  of  their  ver- 
diot  in  fayor  of  the  defendant  There  was  no  eyidenoe  tending  to 
connect  the  tenant  (George  Oony)  with  this  improper  conduct  of 
his  son.  The  latter,  while  conducting  the  jurors  from  one  estate 
to  the  other,  said  he  supposed  it  would  not  do  for  him  to  be  seen 
with  them. 

The  controyersy  between  these  parties  has  been  preyiously  before 
this  court  See  59  Me.  4M.  Since  the  present  opinion  was 
promulgated,  a  third  trial  has  been  had  and  a  final  judgment  ren- 
dered for  the  demandants. 

A.  LUby  and  <71  W.  Bradbury^  Jr^  for  demandants. 

Bahm'  A  Baker  and  8.  TUoomb^  for  tenant 

Applbtok,  0.  J.  Eyery  party  litigant  is  entitled  to  a  fair  and 
impartial  trial,  without  bias  or  prejudice  on  the  part  of  jurymen,  and 
without  any  interference  by  the  opposite  party,  or  his  relatiyes  or 
friends,  creating  or  tending  to  create  a  bias,  exciting  or  tending  to 
excite  a  prejudice  in  the  minds  of  those  before  whom  the  cause  is 
tried,  in  fayor  of  the  party  by  whom,  or  by  whose  relatiyes  or  friends, 
such  interference  is  had.  It  is  immaterial  whether  such  interfer- 
ence is  the  result  of  design,  or  of  ignoranoe.  The  effect  in  either 
case  is  the  same. 

The  controyersy  between  these  parties  relates  to  the  boundary 
line  between  the  block  of  stores  erected  by  the  demandants  and  tha 
Cony  House  built  by  the  tenant  While  the  cause  was  on  trial,  tbt- 
son  of  the  defendant  the  occupant  of  the  Oony  House,  requested 
some  of  the  jury,  before  whom  the  case  was  pending*  to  yiew  tne 
premises.      They  proceeded  under  his  guidance  to  examine  the 
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demandants'  block  of  stores  and  the  Cony  House,  making  admean- 
nrements  as  they  proceeded,  at  the  suggestion  of  their  self-appointed 
guide.  The  examination  had,  and  the  measurements  taken,  were 
without  knowledge  of  the  court,  or  of  the  demandants  or  their 
counseL  This  was  done  stealthily,  the  tenant's  son  remarking  as 
they  were  going  from  the  demandants' premises  to  the  Cony  House, 
'^  that  it  would  not  do  for  him  to  be  seen  with  them."  The  jury- 
men testified  that  this  examination,  and  the  measurements  made, 
had  an  influence  on  their  verdict 

The  general  principles  applicable  to  interference  by  a  party  with 
jurymen  while  a  cause  is  pending  are  equally  applicable  to  similar 
interference  by  the  friends  or  relatives  of  the  party  in  whose  aid 
such  interference  is  had.  It  was  not  necessary  to  show  that  the 
verdict  was  influenced  by  the  improper  conduct  of  the  defendant's 
son.  It  is  enough,  that  what  was  done  by  him  was  for  the  purpose 
and  with  the  intention  of  influencing  their  verdict.  Whenever  a 
given  course  of  conduct  by  the  party  litigant  would  induce  a  court 
to  set  aside  a  verdict,  the  like  action  on  the  part  of  his  friends  and 
relatives  would  be  equally  efficacious  in  producing  the  same  result, 
for  their  interference  would  be  more  likely  to  influence  the  minds 
of  the  jury  than  the  more  obvious  and  apparent  interest  of  the 
party.  In  the  trial  of  a  cause,  the  appearance  of  evil  should  be  as 
much  avoided  as  evil  itself.  It  is  important  that  jurymen  should 
be  devoid  of  prejudice.  It  is  hardly  less  so,  that  they  should  be 
free  from  the  suspicions  of  prejudice. 

In  Perkins  v.  Knight,  2  N.  H.  474,  it  was  held,  where  one  of  the 
parties,  after  a  cause  had  been  opened,  made  to  a  juror  out  of  court 
statements  favorable  to  his  side  of  the  cause,  and  the  jury  after- 
ward returned  a  verdict  in  his  favor,  that  this  was  sufficient  cause 
for  setting  it  aside.  In  Sttxte  v.  Hascall,  6  N.  H.  353,  it  appeared 
that  certain  papers  prejudicial  to  the  respondent  were  exhibited  by 
the  prosecutor  in  several  public  places  in  Portsmouth,  where  the 
court  was  holden,  during  the  term  and  before  the  trial,  and  that 
some  of  the  jury  boarded  at  those  places.  ''We  are  not  disposed," 
observed  Pabkeb,  J.,  ''to  give  any  countenance  to  such  a  procedure 
in  this  or  in  any  other  case.  It  is  of  much  more  importance  that 
the  community  should  feel  assured  of  the  purity  of  the  trial  by 
jury,  without  bias  aoooiding  to  law,  than  it  is  that  John  HascaU 
be  now  sentenoed  even  if  he  be  guilty." 
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In  Hesmith  v.  The  Clinton  Fire  Insurance  Compatiff,  8  Abb. 
Pr.  141,  it  was  proved  that  during  the  trial  of  an  action,  in  which 
there  was  much  conflicting  evidence,  a  juror  listened  to  the 
statements  of  a  third  party,  attacking  the  credibility  of  the 
defendants'  witnesses.  The  court  held  that,  when  it  appears  that 
the  jury  have  been  approached  in  such  a  manner  as  might  have 
influenced  the  verdict,  it  should  be  set  aside  without  reference  to 
the  source  or  the  motive  of  the  interference. 

In  Reynolds  v.  Ohamplain  Transportation  Company ^  9  How.  Pr« 
Cases,  7,  it  appeared  that  on  the  morning  of  the  second  day 
of  the  trial,  and  after  the  plaintifiF  had  rested  his  case,  and  before 
the  going  in  of  the  court,  three  of  the  jurors  were  together  in  a 
bar-room  with  other  persons.  The  plaintifE,  in  their  presence  and 
hearing,  said  that  the  defendants  were  **  a  cut-throat  corporation  ^ 
—  had  swindled  the  public —  that  he  had  paid  them  a  great  deal 
of  money  —  that  they  had  defrauded  him  by  not  carrying  the  fruit, 
etc.  There  was  a  conflict  of  testimony  as  to  whether  the  plaintiff 
knew  they  were  jurymen  or  not  In  delivering  the  opinion  of 
the  court,  Allbh',  C.  J.,  says:  '^  No  impropriety  can  be  oharged 
upon  either  of  the  jurors.  They  maintained  a  strict  silence 
during  the  time  the  plaintiff  was  speaking,  and  left  as  soon 
as  the  idea  of  such  impropriety  was  suggested  to  their  minds. 
*  *  *  *  It  is  said  the  plaintiff  said  no  more  than  had  been 
proved  in  court  *****  He  charged  the  defendants  with 
the  grossest  crimes,  and  in  a  manner  calculated  to  prejudice  the 
minds  of  the  jurors.  ♦»»♦»♦♦  Besides,  if  it  were 
strictly  true  that  he  did  no  more  than  detail  the  evidence,  it  was 
improper  to  sum  up  his  cause  out  of  court  *****  to  the 
jury,  or  any  of  them."    The  verdict  was  accordingly  set  aside. 

These  views  are  most  fuUy  affirmed  in  Cittey  v.  BartleU,  19  N. 
H.  312.  **  The  case  finds,"  observes  Gilchbibt,  C.  J.,  in  delivering 
the  opinion  of  the  court,  **  that  the  defendant,  in  the  presence  and 
hearing  of  one  or  more  of  the  jury,  asserted,  in  the  most  positive 
terms,  that  the  testimony  of  one  of  the  most  material  witnesses 
for  the  demandant  was  utterly  and  absolutely  false.  The  tenant 
swears  that  he  did  not  know  any  one  of  the  jury  was  present  at  the 
time." 

'^  Whether  he  knew  this  fact  or  not  is  not  a  matter  that  can  M 
leadily  proved.    But  there  will  be  no  security  for  the  proper  admin- 
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istration  of  justice,  if  a  party,  while  his  case  is  on  trial,  can  be 
permitted  to  make  statements  denouncing  his  opponent's  witnesses, 
during  the  adjournment,  after  the  jury  have  separated,  whether  he 
is  aware  of  the  presence  of  a  juror  or  not.  If  he  will  conduct  in 
this  manner,  he  must  take  the  risk  of  consequences  upon  himself. 
The  presumption  is,  that  where  jurors  hear  such  statements  they 
)re  more  or  less  affected  by  them.  State  v.  ffascaU,  6  N.  H. 
852.  And  as  it  is  necessary  that  such  conduct  should  be  discoun- 
tenanced, the  judgment  of  the  court  is,  that  for  this,  as  well  as  the 
other  causes  we  have  stated,  the  demandant  is  entitled  to  a  new 
trial. '^ 

It  is  urged  that  the  defendant  did  not  know  of,  and  is  not  respon- 
sible for,  the  illegal  acts  of  his  son.  The  effect  on  the  jury  is  the 
same  whether  the  tampering  is  by  the  party  or  his  friends  and 
relatives  —  whether  with  his  knowledge  or  without  it  In  Coster 
y.  Merest,  3  Brod«  &  Bing.  272,  where  it  was  proved  that  hand- 
bills reflecting  on  the  plaintiff's  character  had  been  distributed  in 
court  and  shown  to  the  jury  on  the  day  of  trial,  the  court  refused 
to  receive  affidavits  of  the  jury  in  contradiction  and  granted  a  new 
tna  against  the  defendant,  though  he  denied  all  knowledge  of 
the  hand-bills.  In  McDaniels  v.  McDanieis,  40  Yt.  364,  conver- 
sations had  with  jurors  about  the  case  on  trial  by  the  friends  of 
the  prevailing  party,  intended  and  calculated  to  influence  the 
verdict,  were  held  to  constitute  a  sufficient  cause  to  warrant  the 
court  in  granting  a  .new  trial,  even  though  not  shown  to  have 
influenced  the  verdict  in  point  of  fact,  and  though  they  were  had 
without  the  procurement  or  knowledge  of  the  prevailing  party,  and 
listened  to  by  the  jurors  without  understanding  that  they  were 
guilty  of  misconduct  in  so  doing.  '^  The  friends  of  the  plaintiff,'* 
remarks  Steele,  J.,  ^*  who  thus  approached  the  jury  were  guilty  of  a 
flagrant  violation  of  the  law,  and  the  jurors  who  suffered  them- 
selves to  be  so  approached,  though  they  may  have  meant  no  wrong, 
were  guilty,  not  only  of  a  violation  of  the  law,  but  also  of  the  oath 
they  had  taken,  to  say  nothing  to  any  person  about  the  business  and 
matter  in  their  charge  but  to  their  fellow  jurors,  and  to  suffer  no 
one  to  speak  to  them  about  the  same  but  in  court.  Both  were 
liable  to  severe  and  summary  punishment  The  plaintiff,  as  he  was 
unaware  of  their  transactions,  is  not  liable  to  punishment;  but  it 
does  not  follow  from  this  that  he  can  hold  a  verdict  which  is  the 
*%sult  of  a  trial  corrupted,  though  without  his  fault,  by  a  shameful 
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disregard  of  the  familiar  mlee  which  are  necessary  to  a  decent  ad- 
ministration of  justice." 

Motion  tuttained. 

Walton,  Dickebsok,  Dakfobta  and  ViROiNy  JJ.,  concurred. 

NoTS.— In  EvereU  v.  YoueiU,  1 N.  ft  M.  680;  a  C,  4  B.  ft  AdL SBl,  It  wu  held 
fhat  the  deliveiy  of  food  to  a  Jaiyman,  after  the  jvay  waa  ahat  op  to  oontider 
of  their  verdlot,  wae  uo  RToond  for  setting  the  Terdiot  aelde,  If  it  did  not  appear 
that  aooh  refreshment  was  supplied  by  a  party  to  the  cause,  or  that  it  was  de- 
livered to  a  Juryman  whose  holding  out  decided  the  event. 

Where,  in  a  qui  tarn  action  for  usuxy,  the  principal  witness,  the  borrower,  had 
distributed  a  printed  memoir  containing  a  statement  of  the  case,  which  was 
only  in  effect  what  he  proved,  and  it  did  not  appear  to  have  been  seen  by  tlie 
Jury,  nor  to  be  calculated  to  Influence  them,  it  was  held  that  the  discovery  of 
this  circumstance  after  the  trial  was  not  a  sufficient  cause  for  a  new  trial. 
Spenody  v.  De  WiUoU,  3  Smith  (Eng.).  321.  But  where  a  plaintiff  swore  that 
hand -bills  reflecting  on  his  character  had  been  distributed  in  court  and  shown 
to  the  jury  at  the  trial,  the  court  i^ould  not  receive  affidavits  of  the  Jury  in  ooii- 
tittdiotion,  but  granted  a  new  trial,  although  the  defendant  denied  all  knowl' 
edge  of  the  distribution  of  the  hand-biUs.  Co&Ur  v.  Mmrutf  8  B.  ft  B.  272;  S. 
C,  nom,  Co«ter  v.  Sytnondst  1  C.  P.  148. 

Where,  by  reason  of  an  irregularity  on  the  part  of  a  Juiy,  there  can  be  uo 
certainty  that  the  verdict  has  not  been  improperly  influenced,  there  should  he 
a  new  trial.  Sfiort  v.  TTest,  80  Ind.  367.  And  where,  on  the  trial  of  an  indictment 
for  a  capital  felony,  the  jury  were  so  exposed  to  intercourse  with  others  that 
they  might  have  l>een  subject  to  improi>er  influences,  the  verdict  of  conviction 
was  set  aside.  TToodi  v.  StaU^  48  Miss.  864.  But  where  the  Jury  in  a  murder 
ease  were  aUowed  to  separate  during  the  trial  and  talk  with  spectators  in  the 
court  room,  a  motion  to  set  aside  the  conviction  was  denied,  affidavits  having 
been  flled  that  the  subject  of  the  trial  was  no  part  of  their  talk.  Cane  v.  People^ 
8  Neb.  867. 

A  new  trial  will  not  be  granted  on  account  of  idle  words  spoken  to  a  Juror 
bf  a  by-stander,  it  not  appearing  that  there  was  any  fault  on  the  part  of  a  juror 
or  of  the  party  in  whose  favor  the  verdict  was  given.  Stewart  v.  SmcUl,  6  Miss. 
625. 

So  the  mere  fact  that  a  juror  in  a  capital  case  has  made  a  remark  to  a  by- 
stander, or  a  by-stauder  to  him,  is  not  such  an  irregularity  as  will  entitle  the 
prisoner  to  a  new  trial.  Epps  v.  State,  19  Ga.  102.  But  if  it  appear  that  a  party 
has  had  Intercourse  with  one  of  the  jury  after  he  was  sworn,  a  new  trial  will  l>e 
granted.    RUehie  v.  Holhrooke,  7  Serg.  &;  R.  458. 

So  where  a  relative  of  the  plaintiff  said  to  one  of  the  jurors  during  the  trial* 
that  the  cause  was  of  great  consequence  to  him,  and  the  defense  of  the  action 
was  a  spiteful  thing  on  the  part  of  the  defendant,  a  new  trial  was  granted. 
Knight  v.  Freeport,  18  Mass.  218. 

Where  a  Juiyman  after  being  charged  with  the  case  spoke  to  persons  not 
members  of  the  jury,  about  the  evidence,  and  expressed  his  opinion  to  them  at 
to  the  rights  of  one  of  the  parties :  ^e/d,  that  this  was  n  serious  indlsoretloa, 
but  not  ground  for  a  new  trial,  but  semble  that  it  would  have  been,  had  others 
io  addressed  the  juror.    Foster t,  Brooke,  6  Ga.  287.     But  where  a  juror  talked 
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with  a  witness  before  the  cause  was  begun  and  before  he  was  called  at  • 
juror,  a  new  trial  was  granted.    Meneh  ▼.  BaJbaefin  4  Phil.  (Penn.)  08. 

Where  a  party,  while  his  case  was  on  trial,  in  the  presence  and  hearing  of 
some  of  the  jurors,  declares  in  positive  terms  that  the  testimony  of  a  material 
witness  for  the  other  side  is  false,  a  verdict  in  his  favor  will  be  set  aside,  although 
he  swears  that  any  of  the  jurom  were  present.  CilUy  v.  BartUtt^  19  N.  H.  SUfi. 
But  a  verdict  will  not  be  set  aside  because  a  witness  and  agent  of  the  defend- 
ant made  statements  out  of  the  court  which  might  have  l>een  heard  by  some  ol 
the  jurors  and  might  have  influenced  them,  where  there  was  no  design  to  so 
Influi^noe  them,  and  the  verdict  was  so  sustained  by  the  evidence.  JofiM  v. 
FoO,  80  IT.  J.  Law,  18&. 

A  defendant  said  in  the  presence  of  some  of  the  jury,  but  not  icuowlng  that 
they  were  jnrors,  that  his  '*  c^e  would  not  be  a  very  hard  one  to  decide,  as  the 
plaintiff  had  sued  him  for  $600  and  offered  to  take  $&**  The  court  refused  to 
set  aside  a  verdict  of  $t  for  the  plaintiff,  there  being  no  evidence  that  the  jury 
were  influenced  by  the  remarl^    Skea  v.  Lawrence^  1  Allen,  187. 

Where  persons,  not  witnesses,  intrude  themselves  into  the  jury-room,  and  con- 
verse with  the  jury  on  the  subject  of  the  suit,  but  the  jury  did  not  listen  to 
their  statements  as  evidence :  held^  that  a  new  trial  would  not  he  granted. 
Barhour  v.  Archer,  3  Bibb  (Ky.),  8. 

A  conversation  hold  by  one  or  more  of  the  jury  in  a  trial  ol  felony,  with  a 
person  not  a  meml>er  of  the  juiy,  nor  having  the  charge  of  them,  when  unex- 
plained, is  good  ground  for  a  new  trial,  but  otherwise,  if  it  be  shown  that  It  bad 
DO  influence  unfavorable  to  the  prisoner.    RUey  v.  SUUe^  9  Humph.  648. 

An  answer  by  the  cleric  of  the  court,  publicly  made,  and  without  objection, 
to  a  question  of  one  of  the  jurymen  as  to  a  particular  fact  on  the  records  of  the 
court  is  not  ground  for  a  new  trial.  Allen  v.  Bkuntt  2  Woodb.  k  M.  12L  So  It 
l«  not  ground  for  a  new  trial  that  the  jury  through  a  committee  of  their  body 
communicated  with  the  judge  relative  to  the  cause  in  open  court,  and  in 
presence  of  the  parties  and  their  attorneys.    Dent  v.  King,  1  Oa.  200. 

The  facts  that  the  jury,  after  they  retired  to  consider  of  their  verdict,  were 
conducted  by  the  offlcer  in  charge  to  the  dining>room  of  a  hotel,  where  they 
remained  together  for  three-quarters  of  an  hour ;  tliat  the  door  of  the  room 
was  open  and  accessible  to  strangers,  and  that  the  officer  was  absent  from  the 
room  for  a  few  minutes,  were  held  insufficient  in  a  criminal  case  to  justify  set- 
ting aside  the  verdict.    People  v.  KeUy,  46  GaL  867. 

If  the  officer  having  charge  of  a  jury  spealcs  to  them,  pending  their  deliberip 
tions  on  their  verdict,  except  to  aslc  them  if  they  have  agreed,  the  judgment 
will  be  set  aside.  CdU  v.  Stean,  4  Oreene  (Iowa),  32;  but  see  State  v.  Summers, 
4  La.  Ann.  27;  Baker  v.  Sfmmons,  28  Barb.  196. 

And  where  officers,  having  charge  of  a  jury  said,  in  their  hearing,  that  it 
was  a  worse  ease  than  A'a,  and  that  public  opinion  was  against  the  prisoner,  a 
new  trial  was  granted.    NeJme  v.  State,  21  Miss.  600. 

Where  a  joxyman  Is  guilty  of  unbecoming  oondnot,  and  It  is  known  to 
acNtnsel,  who  permits  the  trial  to  proceed,  the  verdlot  wlU  not  be  set  aalde  la 
hie  behalf;    MarUnr.  Tidwea,9dQm.9aSL 

As  to  the  evidence  of  jurors  on  a  motion  for  a  new  trial,  leo  Woodward  ▼. 
I«o«<tt  (107  Mass.  468),  9  Am.  Rep.  4a— Rap. 


Lake  v.  BCIUiken. 


LaKS  T.  lilLUKSV. 

ifttteMM — pfWP<nMl«  MUM — qnettion  fir  imqf, 

DefQiidaiits  negligently  piled  boards  in  the  traveled  path  of  a  highway.  A 
aCranger,  passing  along  with  a  wagon  loaded  with  bamls,  ran  over  theae 
boards*  producing  a  rattling  noise  which  frightened  the  plaintiff's  hone, 
causing  him  to  jump  sideways,  thereby  throwing  the  plaintiff  from  hia 
wagon  and  severely  injuring  him.  The  horse  was  well  brolLen  and  carefully 
driven.  Hddy  that  on  these  facts,  a  nonsuit  was  error  ;  it  was  for  the  Jury 
to  determine  whether  or  not  the  defendant's  aols  were  the  pioxiiiiate  caase 
of  plaintiff's  ii^ury. 

CASE  for  BO  negligently  placing  boards  on  the  highway,  that  the 
plaintiff,  passing  along  the  same  in  the  exercise  of  the  requi- 
site degree  of  care,  had  his  horse  frightened  by  a  rattling  noise 
occasioned  by  a  load  of  barrels  being  driven  orer  these  boards, 
whereby  he  was  thrown  out  and  severely  injured ;  as  is  more  fully 
stated  in  the  opinion. 

The  presiding  judge  ordered  a  nonsuit,  and  the  plaintiff 
excepted. 

Baker  <6  Bc^k&r,  for  plaintiff.  Unnecessary  that  the  defendants' 
negligence  should  be  the  sole  cause  of  the  injury.  Bigelaw  v.  Bml^ 
51  Me.  325 ;  SalUbury  v.  Herchmradsr,  106  Mass.  458 ;  S.  C,  8  Anu 
Bep.  354 ;  Brihm  v.  O.  W.  R.  R.,  34  Barb.  256 ;  Shearm.  &  Bedl 
on  Neg.,  §§  10,  37,  46  ;  Powell  v.  Deveny,  3  Oush.  300 ;  Tttidge 
V.  Goodwin,  5  0.  &  P.  190 ;  Diaon  v.  BeUy  5  M.  &  S.  198 ;  Bur- 
rows V.  March,  5  Exch.  198 ;  Lynch  v.  Nurdin,  1  Ad.  &  EL  35 ; 
McOahillY.  Kipp,  3  E.  D.  Smith,  413  ;  Peck  v.  Neil,  8  McLean,  22; 
Ricker  v.  Freetnan,  50  N.  H.  420. 

It  was  the  proximate  cause.     McDonald  v.  SneHUng,  14  Allen 
296 ;  8coti  v.  Hunter,  46  Penn.  St  192 ;  Vandenimrgh  v.  TruaXy 
i  Denio,  464;  50  N.  H.,  uH supra;  Oole  v.  Fisher,  11  Mass.  13? 
Saxton  V.  Bacon,  31  Vt  540  ;  Mott  v.  Hudson,  8  Bosw.  345. 

This  should  have  been  left  to  the  jury.  Lane  v.  Atlantic  Works^^ 
107  Mass.  108. 

It  might  not  be  expected  that  injury  would  happen  in  the  pai 
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ticular  manner  it  did ;  bnfc  this  makes  no  difference.    Scott  v.  Shqh 
ardy  2  W.  Blaokstone,  892  ;  Higgins  v.  Dewm/y  107  Mass.  494. 

A  Liibey  and  W.  P.  WhiteAousBy  for  defendants.  The  bands 
did  the  mischief,  or  were  the  proximate  cause  of  it.  Afott  v.  Eud^ 
M^,  IBob.  585;  Ryany.N.  T.  Gmt.R.  R.  Go.y  35  N.  T.310;  Jfor- 
ile  Y.  Worcester,  4  Gray,  395 ;  Bigelow  t.  Reed,  51  Me.  325. 

Appletoh',  0.  J.  This  is  an  action  on  the  case  against  the  defend- 
antSy  to  recover  damages  sustained  by  the  plaintiff  in  consequence 
of  a  pile  of  boards  wrongfully  placed  by  them  in  a  public  highway 
in  the  city  of  Augusta. 

The  case  comed  before  us  upon  a  nonsuit,  ordered  by  the  justice 
presiding,  on  the  plaintiff's  evidence.  In  determining  whether  the 
nonsuit  was  rightly  ordered  or  not«  we  must  assume  the  truth  of 
the  proof  offered,  and  i*egard  it  in  the  light  most  favorable  to  him ; 
for  the  jury  might  have  so  regarded  it. 

It  appears  from  the  evidence  that  the  defendants  had  piled  their 
boards  in  a  street  thirty-eight  feet  wide ;  that  the  space  from  the 
sidewalk  to  the  nearest  boards  was  fifteen  feet  and  three  inches ;  that 
twenty-two  feet  and  nine  inches  were  covered  more  or  less  with 
boards ;  that  the  pile  was  two  and  a  half  feet  high  and  tapering ; 
that  the  boardfi  were  thrown  off  loosely,  the  defendants  intending 
to  pile  them  elsewhere  ;  that  they  were  piled  in  the  middle  of  the 
fltreet;  that  a  wagon  preceding  the  plaintiff,  loaded  with  barrels, 
passing  along,  went  over  the  boards,  causing  the  boards  and  the 
barrels  to  rattle  ;  that  the  plaintiff  was  following  in  his  wagon  with 
a  horse  well-broken  and  under  his  control,  and  at  a  moderate  pace; 
that  his  horse,  frightened  by  the  rattling  of  the  boards  and  barrels, 
started  suddenly  and  too  quick  for  him  to  stop  him,  and  jumped 
sidewise  against  the  lamp-post,  throwing  him  out  of  the  wagon, 
breaking  his  right  arm  and  wrist,  and  otherwise  injuring  him  so 
that  he  was  for  a  long  time  unable  to  labor. 

The  defendants  were  guilty  of  a  nuisance  in  thus  incumbering 
the  highway.  The  plaintiff  was  proceeding  with  due  care.  He  was 
in  no  fault.  A  stranger  passing  along  with  a  team  loaded  with 
barrels  ran  over  the  defendant's  boards,  piled  in  the  middle  of  the 
street.  The  rattling  of  the  boards  and  the  barrels  friglitened  the 
plaintiff 's  horse,  which,  jumping  sidewise,  threw  the  plaintiff  out  and 
•everely  injured  him.    If  the  boards  had  not  been  wrongfully  left  iu 
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the  street^  they  would  not  have  rattled  or  caused  the  rattling  of  the^ 
barrelfly  and  had  there  been  no  rattling  of  boards  and  barrels,  the^ 
plaintiff's  horse  woald  nothaye  been  frightened  nor  the  plaintiff 
injured. 

The  nonsuit  was  wrongly  ordered.  It  was  for  the  jury  to  deter- 
mine whether  the  defendants  did  not  have  their  lumber  in  such  a. 
situation  that  they  might  reasonably  anticipate  the  very  consequen* 
ces  which  ensued.  It  was  said  in  Morrison  y.  DatfiSy  8  Harris,  171, 
that  the  general  rule  is  that  a  man  is  not  answerable  for  the  con* 
sequences  of  a  fault,  only  so  far  as  the  same  are  natural  and  prox*. 
imate,  and  as  may  on  this  account  be  foreseen  by  ordinary  f orecaste,. 
and  not  for  those  which  arise  from  a  conjunction  of  his  fault  srith 
other  circumstances  that  are  of  an  extraordinary  nature.  But  here 
the  yery  thing  happened,  which  not  unreasonably  might  haye  been 
expected ;  that  persons  driying  along  might  pass  oyer  a  pile  of 
boards  in  the  middle  of  the  street,  and  that  a  rattling  noise- 
would  be  the  result.  In  Bicker  y.  Fre&many  50  N.  H.  420,  Fos- 
ter, J.,  says:  ''We  think  the  principle  is  clearly  established, 
that  negligence  may  be  regarded  as  the  proximate  cause  of  an 
injury  of  which  it  may  not  be  the  sole  and  immediate  cause.  If 
the  deidudanfs  negligent,  inconsiderate  and  wanton,  though  not 
malicious  act,  concurred  with  any  other  thing,  person  or  eyent,. 
other  than  the  plaintiff's  own  fault,  to  produce  the  injury,  so  that 
it  clearly  appears,  that  but  for  such  negligent,  wrongful  act,  the 
injury  would  not  haye  happened,  and  both  circumstances  are  closely 
connected  with  the  injury  in  the  order  of  eyents,  the  defendant  is 
responsible  eyen  thoagh  his  negligent,  wrongful  act  may  not  have 
been  the  nearest  cause  in  the  chain  of  eyents  or  the  order  of  time." 
Shearman  &  Bedfield  on  Neg.,  §  10.  '"  When  we  are  engaged  in  an 
act,  "says  the  court,  in  Fairbanks  t.  Kerr,  70  Penn.  St.  90;  S.  C,  10 
Am.  Bep.  664,  ^' which  the  surrounding  circumstances  indicate 
may  be  dangerous  to  others  and  their  interests,  and  when  the  eyent 
whose  concurrence  is  necessary  to  make  an  act  injurious,  is  one  we 
may  readily  see  may  occur  ander  the  circumstances,  and  unite  with 
the  act  to  inflict  an  injury,  we  are  culpable  if  we  do  not  take  all  the^ 
care  which  prudent  circumspection  would  suggest  to  ayoid  the^ 
mjury." 

In  Greenland  Y,  Ghaplin^  5  Exch.  248,  Pollock,  G.  B.,  says: 
*^  Of  this  I  am  quite  clear,  that  every  person  who  does  wrong  is  at 
least  responsible  for  all  the  mischievous  consequences  that  may 
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reasonably  be  expected  to  resalt,  under  ordinary  circnmBtanoea, 
from  gnch  miacondacf  Thia  rale  was  alfirmed  and  applied  in 
Oraneh  y.  Oreai  Nartiem  RaUway,  11  Bxch.  472,  and  in  MuM 
T.  Mtuan,  L.  R,  1  0.  P.  559. 

In  Fairbafiha  t.  Kmr^  the  facts  were  these:  A  man  mounted  a 
pile  of  flagstones  in  a  street  to  make  a  public  speech;  a  crowd 
gathered  about  him,  some  of  whom  got  on  the  stones  and  broke 
them.  It  was  held  to  be  a  question  for  the  jury  whether  the 
defendant's  making  the  speech  in  the  street  was  the  proximate  or 
remote  cause  of  the  injury.  The  same  principle  is  applicable  in  the 
case  at  bar. 

When  the  injury  is  the  result  of  two  concurring  causes,  one  party 
is  not  exempt  from  full  liability,  although  another  party  was  equally 
oulpable.  Chapman  t.  New  Hav&n  X.  R.  Co.,  19  N.  T.  841;  Jticlk$f 
T.  JWsfium,  50  N.  H.  420;  S.  0.,  9  Am.  Bep.  267. 

Exetptions  sustained. 

Ounure,  DiOKmaov,  Dawobth,  Yineisr  and  PKrBBS,  JJ., 
ooncnrred. 


BioHABDsoir  y.  Wtmaji. 

40  M«.  mi) 

▲  hnsbaiid  eoiiTeyed  real  estate  to  his  wife,  and  both  united  in  a  eoiiTejaiiea 
to  F.  A  oreditor  of  the  hoeband  procnred  the  conTeyanoee  to  be  set  aside 
as  fraudulent,  and  obtained  possession  himself.  HM,  tliat  on  the  death  ol 
the  husband  the  widow  was  entitled  to  dower.    (8e$  note,  p.  463.) 

A  GTION  to  recover  dower.     The  opinion  states  the  case. 

A.  Libibey  and  Samuel  TUcomb,  for  demandant.  The  deeds  were 
simple  nullities  and  could  not  bar  demandant's  dower.  Stinson  v. 
Sumner^  9  Mass.  143;  Robinson  y.  BcUes,  3  Mete.  40.  Merger  ol 
wife's  interest  is  not  looked  upon  with  favor.  Oibson  v.  Crehore^  d 
Kok.  4:b2;  Simtrnteny.  Gray,  34  Me.  51;  Earle  v.    Washburn,  7 
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A.llen,  95;  4  Kent's  Com.  101;  2  Washb.  Real  Prop.  480;  Bvam  t. 
Kimballf  1  Allen,  242^  Loud  v.  Lane^  8  Mete.  518. 

'     Baker  di  Baker,  for  tenant. 

Applbton,  0.  J.  This  is  an  action  in  which  the  demandant, 
the  wife  of  the  late  Amos  Wyman,  deceased,  seeks  to  recover  dower 
in  certain  premises  of  which  her  husband  was  seized  daring  cover- 
ture. 

It  is  in  evidence  that  on  the  13 th  of  May,  1856,  Amos  Wjman, 
by  deed  of  release,  conveyed  the  premises  in  which  dower  is  demanded 
to  his  wife,  the  present  demandant,  and  that  on  the  15th  of  June, 
1858,  said  Wyman  and  wife,  by  deed  of  warranty  of  that  date,  con 
reyed  the  same  to  Henry  L.  Fox. 

It  further  appears  that  the  tenant,  being  a  creditor  of  Amos 
Wyman,  by  virtue  of  a  bond  bearing  date  July  22, 1840,  commenced 
a  suit  thereon,  in  which  the  premises  in  which  dower  is  demanded, 
wore  attached  as  the  property  of  the  debtor.  The  tenant  recovered 
judgment,  and  the  execution  issued  thereon  was  fully  satisfied  by 
a  levy  on  the  premises  in  controversy,  and  the  possession  thereof 
given  the  tenant.  The  deed  from  Amos  Wyman  to  his  wife,  and 
from  them  to  Fox,  being  fraudulent  and  void  as  to  oreditors,  the 
tenant  thereby  became  seized  of  the  estate,  upon  which  the  levy 
wiis  made,  in  fee. 

Subsequently,  for  the  purpose  of  removing  any  claim  upon  his 
title  thus  acquired,  the  tenant  commenced  a  suit  in  equity  against 
Henry  L.  Fox  and  the  demandant,  in  which  the  deed  of  Amoa 
Wyman  to  the  demandant  and  that  of  said  Wyman  and  wife  to 
said  Fox  were  declared  fraudulent  and  void,  and  the  defendants  in 
that  suit  were  decreed  to  release  their  interest  in  the  premises 
levied  upon  to  the  tenant,  except  the  dower  of  Mrs.  Wyman,  whose 
rights  as  doweress  were  not  thereby  to  be  affected.  Wyman  v. 
A.r,  59  Me.  100. 

Amos  Wyman  having  been  seized  of  the  premises  in  which 
dower  is  sought  to  be  recovered,  during  the  coverture  of  the 
demandant,  and  having  deceased,  she,  having  made  due  demand,  is 
entitled  to  recover  her  dower,  unless  it  has  in  some  way  been 
released,  discharged,  or  merged  in  some  greatei  estate. 

The  tenant  relies  upon  the  deed  of  release  of  Amos  Wyman  to 
the  demandant,  dated  May  13,  1856,  as  a  bar* to  her  claim  fof 
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dower,  on  the  ground  that  her  right  to  dower  is  merged  in  the  fee 
then  conveyed  to  her. 

The  wife  has  only  an  inchoate  right  of  dower.  Her  future  estate 
is  contingent  upon  the  precedent  death  of  her  husband.  The  pos- 
sible estate  may  never  ripen  into  an  actual  one.  The  deed  to  the 
demandant,  upon  which  the  tenant  relies  to  defeat  her  dower,  was 
fraudulent  and  void  as  to  creditors,  and  he,  being  a  creditor,  has 
avoided  it  The  deed  to  the  demandant  releasing  to  her  the  fee 
being  avoided  for  fraud,  the  tenant  would  set  it  up  as  an  existent 
estate  to  bar  the  dower  to  which  she  would  otherwise  be  entitled. 
If  no  conveyance  had  been  made  by  Amos  Wyman  to  his  wife,  her 
right  to  dower  would  have  been  unquestioned.  Beduced  to  its 
ultimate  elements,  the  proposition  is,  that  a  deed  fraudulent  and 
void  as  to  the  tenant,  and  which  has  been  avoided  by  him,  may, 
after  such  avoidance,  be  set  up  by  him  as  a  valid  and  existing  deed, 
for  the  purpose  of  defeating  and  destroying  a  right  to  which  the 
defendant  would  unquestionably  have  been  entitled,  had  no  such 
deed  been  executed.  When  a  lesser  estate  is  merged  in  a  greater, 
the  greater  estate  must  be  assumed  as  valid  and  continuing.  There 
can  be  no  merger  when  the  estates  are  successive  and  not  concur- 
retil,  nor  where  the  greater  estate  is  void  and  has  been  avoided. 
In  Malhry  v.  HoraUy  12  Abb.  Pr.  (N.  S.)  289,  where  a  husband, 
by  a  deed  in  which  his  wife  joined  to  release  dower,  conveyed 
to  a  third  person,  who  conveyed  back  to  the  wife,  and  subsequently 
both  deeds  were  set  aside  as  being  fraudulent  as  to  creditors,  it  was 
held  that  the  wife's  inchoate  right  of  dower  was  not  merged  in 
the  fee  conveyed  to  her,  so  as  to  prevent  her  from  claiming  it 
after  the  deed  to  her  was  set  aside.  So,  in  the  case  at  bar,  the 
tenant  cannot  set  up  one  and  the  same  deed  as  both  valid  and  invalid. 
It  having  been  avoided  at  his  instance  and  for  his  benefit,  it  must 
so  remain. 

Neither  is  the  demandant  barred  of  dower  in  consequence  of  the 
deed  of  her  husband  and  herself  to  Henry  L.  Fox  of  the  date  of 
June  15,  1858,  which  was  declared  void  as  against  the  tenant.  The 
dower  of  a  surviving  wife  is  not  barred  by  a  fraudulent  deed  in 
which  she  released  dower,  if  the  deed  is  set  aside  by  the  judgmcmt 
of  the  court  at  the  instance  of  creditors  of  the  husband.  Dugan 
V.  Huaseyy  5  Bush  (Ky.),  83;  Lochett  v.  JameSy  8  id.  28.  Where 
a  wife  joins  with  her  husband  in  a  deed  conveying  land,  and 
thereby  relinquishes  dower,  and  a  creditor  of  the  husband  after- 
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ward  levies  aa  ezeoation  upon  the  land,  daring  the  life  of  the  hiia- 
bandy  and  recovers  it  in  a  real  action  against  the  grantee,  on  the 
ground  that  the  conveyance  was  fraudulent  and  void  as  against 
creditors,  the  wife  is  restored  to  her  rights,  and  may  recover  dower 
of  such  creditor,  or  of  his  assigns.  Sobimon  v.  Batea,  8  Meto.  40. 
The  defendant  acquired  the  fee  by  hia  levy.  The  decree  in  the 
case  of  Wyman  v.  Fax,  59  Me.  100,  specially  excepted  the  dower 
of  the  defendant 

Judgment  for  the  demandant,  thai  she  recover  h$r  dower. 

GumifrG,  BiUEuaows,  Dickbbbok,  Daitvobxh,  and  YiMis,  JJ^ 
concurred. 

Nan.— SeeslMiraHoMyT.  flovwi  (19  K.  Y.  lU),  10  Am.  Btep.  W;  JfMon 
w.Nem{mm.V9unAm.ne^7\  FUaowtmy-Maelii^UAMMi.nB^WSL'-'T 


Washikgton  Iob  Oompaht  ▼.  Wnscn. 

(tt  M«.  SO.) 

iSMifte  rf /^rmidO'^memerandum  in  wrUiMg  —  tfiWiify  and 

Meoiure  of  damage$  in  repMn  meU. 

Waintillii  niAde  dalendant  a  Terbal  ollbr  for  a  quantity  of  ioe ;  defsoduit  allA 
ward  telegiaphed  that  he  would  aoeept  the  oflbr ;  and  plalntlfh  wrote  to  him 
indofldng  a  memonmdam  of  the  oontraot  of  sale  for  hit  algnatiire,  bat 
defendant  did  not  receive  the  letter,  owing  to  a  misdlieetion,  ontll  sereial 
days  had  elapsed,  and  meanwhile  he  had  sold  the  ioe  to  oither  partlea.  Flain- 
tift  aeiaed  the  ioe  on  a  writ  of  replevin.  Hdd,  that  there  waa  no  memoraa- 
dnm  signed  by  the  party  to  be  chazged  within  the  statute  of  frauds ;  and 
that  the  seisure,  by  the  offioer,  of  the  ioe  and  deliveiy  to  plalntIA  under 
the  replevin  piooess  did  not  amount  to  a  deUveiy  and  aeeeptaaee  within 
that  statute. 

The  Bevised  Statutes  of  Blaine,  eh.  96,  g  11,  provide  that  "  if  it  appears  that 
the  defendant "  in  replevin  "  is  entitled  to  a  return  of  the  goods,  he  shall 
•  have  judgment  and  a  writ  of  return,  accordingly,  with  damages  for  the 
taking  and  costs."  HM,  that  the  measure  of  damages  to  the  defendant  was 
the  value  of  the  property  at  the  time  of  the  taking,  with  interest  and  any 
special  damage  resulting  from  the  taking  and  detention;  and  thai  the 
defendant  was  entitled  to  have  the  damages  assessed,  up  to  the  time  of  the 
trial  at  muipriue  by  the  jury. 
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A  defendant  in  replevin  who  makes  good  his  title  is  entitled  to  damages  foi 
the  intermption  of  his  possession,  the  loss  of  the  nse  of  the  goods,  and  for 
their  deterioration ;  bat  damages  arising  from  the  loss  of  castomers  are  too 
indefinite,  remote  and  contingent  to  be  allowahie. 

'The  measure  of  damages  is  the  same  in  replevin  as  in  troT«r. 

REPLEVIN  of  four  thousand  tons  of  ioe.    The  faotB  appear  in 
the  opinioiL 

A.  P.  Oould,  for  plaintifE.  The  statute  of  frauds  only  intends 
to  secure  written  eyidenoe  of  the  oontraot»  Browne's  Stat,  of  Frandsy 
^d  ed.,  §  352  a;  Sievmorigkt  v.  Archibald,  17  AdoL  &  EIL  (N«  S.) 
107,  114;  Morton  t.  Dean,  13  Meto.  385.  Documents  and  letters 
may  be  grouped  together  for  the  purpose  of  showing  that  a  written 
memorandum  was  made.  WMiams  v.  Bacon,  2  Gray,  887;  Browne's 
Stat  of  Frauds,  g  846,  and  notes;  Gate  t.  Ifixan,  6  Oow.  445;  Ide  ▼. 
Stanton,  15  Yt.  685;  Jaclaan  ▼.  Lowe,  1  Bing.  9;  Sanderson  y. 
Jacheon,  2  Bos.  &  PuL  288;  Salmon  FdOa  Manf.  Co.  v.  Ooddard, 
14  How.  447;  Jenness  v.  Mount  Hope  Iron  Oo.,  58  Me.  20;  Lemed 
T.  Wannmnacher,  9  Allen,  412,  416. 

The  rule  of  damages  is  the  same  in  repleyin  as  in  tort  2  Ptos. 
on  Oont  478.  The  general  rule  is  the  value  of  the  property 
at  the  time  of  seizure,  with  interest  8  GreenL  on  B?.,  §  276,'  and 
notes. 

B.  F.  Buffer,  0.  P.  Thompson  and  H.  Ingatts,  for  defendant 
There  was  no  suflBdent  memorandum  to  take  the  case  out  of  the 
statute  of  frauds.  Jenness  ▼•  Mount  Hope  Co.,  53  Me.  20;  WaUr* 
man  v.  Meigs,  4  Gush.  497;  Morton  ▼.  Dean,  18  Mete  385. 

The  damages  should  be  the  highest  price  ice  reached  after  it  was 
taken,  with  interest,  and  compensation  for  special  damages.  Tuck 
V.  Moses,  58  Me.  462;  Barnes  v.  Bartlett,  'l5  Kck.  71;  Swift  t. 
Barnes,  16  id.  194;  Parker  ▼.  Simonds,  8  Mete.  205;  Kafer  y* 
Harlow,  5  Allen,  348;  /Sevens  ▼.  Tuite,  104  Mass.  328. 

Applsiok,  G.  J.  The  plaintiffs  replevied  some  four  thousand 
tons  of  ioe  in  store  at  Boothbay,  in  this  State,  from  the  defendant, 
who  is  admitted  once. to  have  been  the  owner. 

By  R.  S.,  ch.  Ill,  §  4.  no  contract  for  the  sale  of  any  goods, 
ware  or  merchandise,  for  thirty  dollars  or  more,  shall  be  valid,  unless 
the  purchaser  accepts  and  receives  part  of  the  goods    *    *    *    or 


464  MAINE, 

Waahin^n  loe  Company  ▼.  Webater. 

some  note  or  memorandum  thereof  is  made  and  signed  by  the  party 
to  be  charged  tbereljy,  or  by  his  agent. 

The  first  question  presented  for  consideration  is,  whether  the 
plaintiffs  have  acquired  any  title  to  the  ice  in  controversy  by  virtue 
of  any  note  or  memorandum  of  sale  ''  signed  by  the  party  to  be 
charged  thereby,  or  by  his  agent,"  for,  if  not,  this  suit  cannot  bo 
maintained,  unless  a  receipt  or  acceptance  of  the  whole  or  a  part  is 
shown. 

The  defendant,  then  owning  some  four  thousand  tons  of  ice,  on 
the  15th  day  of  July,  1870,  called  upon  Moses  O.  Leonard,  the 
president  of  the  plaintiff  company,  at  their  office  in  the  city  of  New 
York,  and  proposed  to  sell  the  company  the  same.  Leonard,  in 
behalf  of  the  plaintiffs,  offered  the  defendant  14.50  per  ton  for  the 
ice  "he  described,  to  be  delivered  on  board  vessels  to  be  provided  by 
his  company  during  the  ensuing  summer;  the  ice  to  be  properly 
stowed  with  sufficient  dunnage  on  board  vessels,  at  defendant's  ex- 
pense; and  to  be  weighed  on  delivery  into  vessels;  the  plaintiffs  to 
pay  for  it  on  receipt  of  sight  drafts,  accompanied  by  bills  of  lading. 
The  defendant  wanted  time  in  which  to  accept  or  reject  this  propo- 
sition, and  a  week  was  given.  He  then  desired  it  to  be  put  in 
writing,  which  was  declined.    The  parties  then  separated. 

Jtme  17,  1870,  the  defendant  sent  the  following  telegram,  which 
was  received  on  the  same  day  at  New  York  by  the  president  of  the 
plaintiff  company. 

**  Gloucbsteb,  Mass.,  June  17, 1870. 

''To  M.  G.  Leonard,  President  of  Washington  Ice  Company, 
New  York  City,  No.  898  and  895  Oanal  St 

''  You  shall  have  my  ice  for  your  offer.    Write  me. 

'*Nath'l  Wbbstbb." 

The  dispatch  refers*  only  to  a  verbal  offer.  It  does  not  describe 
the  price  or  the  quantity  of  the  goods  to  be  sold,  nor  contain  any 
of  the  elements  of  a  sale.  It  leaves  the  whole  oontract»  whatever 
It  was,  to  be  established  by  parol  evidence.  It  is  clearly  within 
the  statute  of  frauds.  Waterman  v.  Mrigs,  4  Oush.  497;  Jmnes9 
V.  M(mfU  Hope  Iron  Chmpanyy  53  Me.  20. 

On  the  same  day,  June  17,  1870,  Leonard  answered  the  defend- 
ant's telegram  substantially  as  follows: 

**  Your  telegram  accepting  our  offer  is  received.  I  will  send  » 
memorandum  of  the  offer  to-morrow.'' 
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On  the  next  day  he  sent  the  following  lotter: 

''  Gkniuial  Office  of  Washikgtok  Icb  Comfakt, 

''  393  Avo  395  Oakal  Stbbbt, 

''  New  Yobk,  Jun$  18»  1870. 
''Dbab  Sib — I  inclose  to-daj  the  form  of  oontract  for  ioe  pur- 
chased,  etc  Yon  will  examine^  and  if  f oond  oorrecty  yon  will  sign, 
and  inclose  one  copy  by  mail  to  ns;  filling  the  blank,  which,  as 
yon  will  perceive,  is  descriptiYe  and  not  essential  to  the  main  ques- 
tion. 

**  Very  tmly  yours, 

''  M.  O.  Lbonabd,  President 
**  Nathaniel  Wbbsteb,  Esq." 


The  form  of  the  contract  forwarded  in  the  preceding  letter 
as  follows: 

^^  Memobakdum  of  Sale. 

''Nathaniel  Webster,  of  Gloucester,  Jfaine,  has  sold  to  the 
Washington  Ice  Company,  of  the  city  of  New  York,  all  the  good 
and  merchantable  shipping  ice  of  the  said  Webster,  consisting  of 
about  four  thousand  tons,  more  or  les?,  being  the  same  now  honsed, 
in  good  and  proper  order  and  condition,  on  the  shore  of  , 

at  ,  in  the  State  of  Maine,  referred  to  in  an  interriew  here* 

tofore  had  by  the  said  Webster  with  the  president  of  said  com- 
pany, to  be  delivered  by  said  Webster  and  properly  stowed,  with 
sufficient  dunnage,  at  his  expense  on  board  vessels  to  be  provided 
by  the  said  company  at  the  dock  nearest  to  where  said  ice  is  stored, 
during  the  present  summer,  at  the  following  prices  to  be  paid  by 
said  company  by  sight  drafts,  on  receipt  by  them  of  bill^  of  lading 
of  each  cargo,  viz. :  Four  dollars  and  fifty  cents  for  each  and  every 
ton  thereof  weighed  on  delivery  into  the  vessel,  which  prices  the 
said  company  agree  to  pay  at  the  time  and  in  the  manner  specified. 

''  Dated  June,  1870. 

''M.  O.  Leonabd,  Preddent" 

[Intarnal  BeTenue  Stamiii  6  cents.] 

This  contract  was  never  signed  by  the  defendant. 

The  letter  inclosing  this  contract  wm  addressed  to  Nathanid 
Webster,  Esq.,  Gloucester,  Maine,  and  went  to  New  Gloucester, 
Maine,  arriving  there  on  the  19th  or  2Qth  of  June.  On  the  22d 
day  of  June  it  was  foi'^ardcd  to  the  defendant  at  Gloucester, 
M;issachusctts. 

Vol.  XVI.  —  50 
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The  pUuntilh  next  sent  the  following  telegram: 

''Nsw  You,  Jum  87, 1870. 
^  To  Naxhakibl  WBBSTiBy  Gloooeeter,  Man. 

''When  may  we  expect  a  oaigoP    Ha^e  yon  reoei?ed  onr  eoa* 
tmatT 


To  this,  the  defendant  being  abeent,  his  derk  aent  in  reply  the 
following  dispatch: 

"  6L0U0B8IU,  Mass.,  Jum  87, 1870. 

«  To  IL  O.  LiovABD,  Plresident  of  Washington  Ice  Company^ 
8M  and  895  Oanal  street  New  York. 

''  Ha^e  reoeiyed  contract  Mr.  Webster  is  away.  Expect  him 
home  to-morrow. 

On  the  80th  day  of  Jnne,  the  defendant  sent  the  following  letter 
to  the  plaintiff : 

''  Glouobstkb,  Mass.,  Jum  80, 1870. 

<<]L  G.  LbO  VARD,  BsQ. . 

''DxAR  Sib  —  Yonr  letter  and  contract  was  recei?ed  by  me 
yesterday,  Jnne  88.  Not  hearing  from  yon,  I  supposed  yon  had 
purchased  the  ice  yon  spoke  of  in  oar  interview  of  the  eastern 
man,  and  consequently,  after  waiting  one  week,  I  disposed  of  my 
ice  to  other  parties.  Yonr  letter,  instead  of  being  directed  to 
Gloucester,  Jfoss.,  was  directed  to  Gloucester,  Jfotns,  which  may 
account  for  my  not  receiTing  it  before. 

''  Yours  very  respectfully, 

''Nath'l  Wbbsxbb,  per  0.  H.  a^ 

On  the  same  day  the  plaintiffs  sent  the  following  letter  to  the 
defendant: 


1 


''  Gbvbbal  OniOB  OP  Washikotok  Ice  Oom pakt, 

*'  393  Aim  395  Canal  Stbebt, 

"  Nbw  York,  Jum  30,  1870. 

''DbabSib — If  it  will  not  be  incoQTenient  to  yon  to  forward 

your  ice  during  the  month  of  Jaly,  we  should  prefer  it  at  that 

time,  as  our  greatest  sales  occur  in  this  month,  and  as  most  of  our 
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ice  comes  to  us  from  a  diBtance,  we  are  not  always  sure  of  baying 
a  full  supply  on  hand.  I  am  aware  that  you  named  September  as 
tbe  time  of  deliyery,  and  we  do  not  demand  it  at  an  earlier  day, 
vnless  it  may  be  jnst  as  convenient  to  you  to  do.  Please  let  me 
hear  from  you  in  reply.  Truly  yours, 

''  M.  O.  Lbokaai>. 
^  To  Nathanibl  WsBSTEBy  Glouoester,  Mass." 

The  contract  of  sale,  to  be  binding  by  the  statute  of  frauda, 
must  be  in  writing.  Thus  far^  in  the  process  of  the  negotiation 
between  tfaeparties,  there  has  been  no  note  or  memorandum  setting 
forth  the  terms  of  any  contract  which  has  been  signed  ''by  the 
party  to  be  charged  thereby.''  The  telegram  of  June  17,  referring 
only  to  a  verbal  offer,  was  not  binding  any  more  than  a  verbal 
acceptance  of  a  written  offer  upon  the  party  so  verbally  accepting. 
Smith  V.  Chwdy,  8  Allen,  566. 

June  18, 1870,  the  plaintiffs  sent  the  form  of  a  contract  which, 
''  if  found  correct,"  they  desired  the  defendant  to  sign.  The  con- 
tract, with  its  blanks  to  be  filled,  left  it  utterly  uncertain  to  what 
ice  it  referred,  or  where  the  same  was  situated.  This  contract  the 
defendant  did  not  sign,  for  the  reason  alleged  in  his  letter,  that 
previous  to  receiving  it,  the  ice  had  been  sold.  As  this  letter  is 
introduced  by  the  plaintiffs,  assuming  it  true,  there  could  not  be  a 
contract  passing  the  title  to  them,  even  if  it  had  been  signed,  for 
the  ice  had  then  been  sold  and  they  would  have  purchased  with  a 
knowledge  of  such  sale.  But  howsoever  that  might  be,  the  plain- 
tiffs' letter  requires  the  blanks  to  be  filled,  and  the  contract  to  be 
signed,  having  previously  thereto  declined  to  reduce  their  offer  to 
writing.  It  was  the  first  time  the  plaintiffs  had  done  any  thing  by 
which  their  company  might  be  bound.  Until  that  time  they  legally 
were  at  liberty  to  take  or  refuse  taking  the  defendant's  ioe.  The 
defendant,  too,  was  in  similar  condition  as  to  selling.  Not  being 
previously  bound,  it  was  for  the  defendant  to  determine  whether 
he  would  then  become  bound  by  signing  the  proposed  memorandum 
of  sale,  or  not,  and  he  determined  not  so  to  sign.  He  cannot  be 
bound  by  a  written  contract  to  which  he  never  became  a  party. 

The  memorandum  forwarded  for  signature  provided  for  the 
delivery  of  the  ice  ''during  the  present  summer."  By  the  letter  of 
the  jresident  of  the  plaintiff  company  of  June  80th,  the  ice  was  te 
have  been  delivered  in  September.    The  memorandum,  thetefore 
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was  yariant  from  the  verbal  conyersation.     The  defendant,  there- 
fore,  might  rightfully  decline  signing  a  written  contract,  different 
from  the  verbal  conyersation  between  the  parties.     Richards  v 
Porter  J  6  B.  &  G.  437;  Hazard  y.  Day,  14  Allen,  487;  Lyinan  v. 
Robinson,  id.  242. 

The  case  of  Carter  et  al.  y.  Bingham,  32  Up.  Can.  R.  615,  is  in 
point  It  was  an  action  for  non-deliyery  of  fifteen  bales  of  hops 
alleged  to  have  been  sold  by  defendant  to  plaintiffs,  the  evidence 
showing  that  in  conversation  with  one  of  the  plaintiffs  about  the 
purchase  of  hops,  defendant  said  he  would  sell  at  20  cents 
per  pound,  and  would  keep  the  offer  open  for  a  few  days.  Subse- 
quently, on  the  17th  of  August,  plaintiffs  telegraphed  defendant, 
^^  will  take  15  to  20  bales  good  new  hops  at  20  cents,  cash."  On 
the  21st,  defendant  replied  by  telegram,  ^'Your  offer  accepted. 
Have  booked  your  order  for  fifteen  bales  new  hops,  for  delivery 
when  picked."  On  the  16th  of  September,  defendant  telegraphed: 
"Hops  picked,  ready  for  delivery.  Answer  back."  On  the  21st 
of  September,  plaintiffs  telegraphed:  "  Our  man  will  be  there  ready 
to  receive  hops  early  next  week; "  and  on  the  26th  of  September, 
"  Ship  the  15  bales  hops  to  us  at  Gait  to-day,  and  draw  at  three 
days  sight; "  and  on  the  27th,  ''  If  hops  not  shipped,  will  send 
team  and  money  for  them  to-morrow;  answer  quick."  Ou  the  same 
day  defendant  answers:  "Cannot  have  hops."  A  tender  of  the 
price  was  subsequently  made  and  refused. 

Held,  1.  That  there  was  no  binding  contract  at  any  time  between 
the  parties,  for  the  defendant's  answer  of  the  2l8t  of  August  was 
not  a  simple  acceptance  of  the  plaintiffs'  offer  of  the  17thy  but 
qualified  it  both  as  to  quality  (by  leaving  out  the  word  good)  and 
as  to  time  of  delivery;  and  assuming  defendant's  telegram  of  the 
16th  of  September  to  be  a  renewal  of  such  acceptance,  the  plaintiff/^ 
subsequent  telegram  did  not  show  an  assent  to  it.  In  delivering 
the  opinion  of  the  court,  Morbisoi^,  J.,  says:  "  The  rule  of  law  I 
take  to  be,  that  an  acceptance  of  a  proposition  must  be  a  simple 
and  direct  affirmation,  in  order  to  constitute  a  contract,  and  if  the 
party,  to  whom  the  offer  or  proposition  is  made,  accepts  it,  adding 
any  condition,  with  any  change  of  its  terms  or  provisions,  which  is 
not  altogether  immaterial,  it  is  no  contract  until  the  party  making 
the  offer  consents  to  the  modifications;  that  there  can  be  no  coti* 
tract  which  the  law  will  enforce  until  the  parties  havo  agreed  upon 
the  same  thing  in  the  same  sense."    The  acrreenient  must  be  entiru 
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—  astotho  thing  sold,  its  price,  the  time  of  delivery,  nnd  the 
terms  of  paymont.  In  the  present  case,  no  siioh  agreement  is 
shown.  To  the  8«ime  effect  are  the  cases  of  Sievewright  t.  Archi- 
UMy  17  Q.  B.  103;  Gether  v.  CappeVy  14  id.  39;  Hamilton  v.  T&rry, 
11  C.  B.  954. 

There  are  one  or  two  more  telegrams  introduced,  bat  it  is  not 
perceived  that  they  affect  in  any  way  the  rights  of  the  parties. 
The  resnlt  is  that  the  plaintiffs  have  failed  to  make  out  a  sale  ''  by 
any  note  or  memorandnm,  signed  by  the  party  to  be  charged 
thereby." 

It  is  urged  that  the  plaintiffs  have  accepted  and  received  the 
ice.  To  constitute  an  acceptance  there  must,  first,  be  a  delivery 
by  the  seller  with  intent  to  give  possession  of  the  goods  to  the 
purchaser.  Here,  no  act  on  the  part  of  the  defendant  is  shown, 
indicating  such  intention  in  the  slightest  degree.  The  letters  and 
telegrams  of  the  plaintiffs  show  a  claim  to  the  ice,  and  a  desire  for 
its  delivery,  but  to  such  claim  or  desire  the  defendants  never  acceded. 
The  taking  possession  of  the  ice  without,  or  against,  his  consent, 
is  not  a  receipt  or  acceptance  binding  him.  The  forcible  seizure 
If  property  sold,  when  the  sale  is  void  by  the  statute  of  frauds, 
tsannot  be  deemed  an  acceptance  or  receipt  within  its  provisions. 
If  it  wen;  so,  it  would  be  to  affirm  judicially  the  rule  that  might 
makes  right  Nor  does  the  seizure  of  the  ice  by  this  writ  of  replevin, 
and  a  delivery  of  the  same  by  an  officer  to  the  plaintiffs,  consti- 
tute a  statutory  receipt,  and  an  acceptance  by  the  purchaser. 

The  defendant  not  having  signed  the  memorandum  of  sale,  trans- 
mitted for  his  signature,  is  not  bound  thereby.  A  seizure  of  the 
ice  by  force,  or  under  color  of  legal  process,  without  payment  therefor, 
is  not  a  receipt  or  acceptance  thereof,  within  the  statute  of  frauds. 
The  plaintiff  failing  to  show  a  legal  title,  the  nonsuit  must  stand 
and  a  return  be  ordered.     Hoeffner  v.  Straiton,  57  Me.  860. 

After  a  careful  examination  of  the  cases  cited  in  the  elaborate 
argument  of  the  counsel  for  the  plaintiffs,  we  think  they  fail  to 
sustain  the  plaintiffs'  right  to  maintain  this  suit,  or  to  show  a  title 
in  him  to  the  property  replevied. 

By  B.  S.,  ch.  96,  §  11,  **  if  it  appears  that  the  defendant  is  entitled 
to  a  return  of  the  goods  he  shall  have  judgment  and  a  writ  of  return 
•ocordingly,  with  damages  for  the  taking  and  costs. 

W^en  the  defendant  makes  a  good  title  to  the  goods  replevied, 
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he  is  entitled  to  damages  for  the  interrnption  of  his  {x>S8e88iony  the 
loss  of  the  ase  of  the  goods  from  the  time  of  their  replevin  till  their 
restoration,  and  for  their  deterioration.  WhUioeU  v.  WMs,  24 
Piek.  34»  Aetna!  damages  mnst  be  proved  to  entitle  the  defendant 
to  recover  more  than  nominal  damages.  **  The  oases  in  which  six 
jier  cent  npon  the  valne  of  the  goods  replevied  has  been  allowed  a« 
damages,  in  analogy  to  the  mle  in  other  cases  of  unlawful  detentioii 
of  property/'  observes  Hoab,  J.,  in  BartUtt  v.  BricJM,'  14  Allen, 
62,  ^^  will  be  found  to  be  cases  where  the  defendant  was  entitled  to 
a  return,  and  where  the  chattels  replevied  were  merchandise  or 
other  property  capable  of  physical  use  or  enjoymenf  The  dam- 
ages, exclusive  of  the  return  of  the  goods  or  their  equivalent  in 
money,  as  secured  by  the  bond,  consists  of  interest  upon  the  money 
value  of  the  goods  replevied  up  to  the  time  of  the  verdict,  and  any 
special  damages  shown  to  result  directly  from  their  taking,  in  addi- 
tion to  such  interest.  Stevens  v.  TuUe,  104  Mass.  828.  The  dam- 
ages for  detention  may  exceed  the  interest  upon  the  value  of  the 
property  replevied;  as  in  case  of  the  replevin  of  a  horae,  or  oxen, 
the  defendant  would  be  entitled  to  the  value  of  their  use,  or  for 
what  their  services  in  use  would  be  worth.  As  in  Dorsejf  v.  Gaua-> 
way,  2  Harr.  &  Johns.  402,  where  negroes  were  replevied  without 
right,  the  defendant  was  held  entitled  to  a  sum  equivalent  to  the 
value  of  their  labor.  The  damages  are  to  be  assessed  to  the  time 
of  the  verdict  for  the  defendant,  upon  the  principles  adopted  in 
trover,  save  that  the  value  of  the  property  is  not  to  be  included 
therein. 

The  measure  of  damages  in  trover  is  the  value  of  the  property  at 
the  time  the  right  of  action  accrues,  with  interest  thereon.  RMn- 
jonv.  Barrows,  48  Me.  188;  Pierce  v.  Benjamin,  14  Pick.  866; 
Kennedy  v.  WhUwett,  4  Pick.  466.  Such  is  the  general  rule  as 
recognized  in  this  State  and  in  Massachusetts. 

The  expenses  of  procuring  teams  and  appurtenances  actnaUy 
incurred  for  the  purpose  of  removing  ice,  which  were  rendered  use* 
less  by  the  wrongful  suing  out  of  the  writ  of  replevin,  may  enter 
into  and  become  a  portion  of  the  damages. 

The  damages  arising  from  the  possible  loss  of  onstomers  are  too 
indefinite,  remote  and  contingent  to  become  an  element  of  damages* 
Brannen  v.  Johnson,  19  Me.  861. 

If  the  defendant  was  liable  on  outstanding  oontraots  whioh  hi 
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WH8  obliged  to  fnlfill,  it  would  be  easy  for  him  to  replace  the  ice 
taken,  by  ice  to  be  pnrchaaed,  for  which  he  would  be  obliged  to 
pay  only  the  fair  value,  which  will  be  precisely  what  he  will  receive. 

The  damages  being  assessed  to  the  time  of  the  verdict,  if  the 
goods  replevied  are  not  forthcoming  on  demand  on  the  writ  of  return, 
the  defendant  in  a  suit  by  him  on  the  replevin  bond  will  be  entitled 
to  recover  as  damages,  the  value  of  the  goods  replevied  at  the  date 
of  the  demand  on  the  writ  of  return  with  interest  thereon,  the 
damages  and  costs  assessed  in  the  replevin  suit,  and  interest.  Swift 
V.  Bamss,  16  Pick.  194. 

The  assessment  at  the  trial  becomes  important  principally  when 
the  goods  are  in  esse  and  may  be  returned  on  demand  upon  the  writ 
of  return ;  as,  if  they  are  not  then  assessed  and  the  goods  are 
returned  and  costs  paid,  the  defendant  has  no  further  remedy  on 
his  bond.     Petty  grove  v.  Hoyty  11  Me.  66. 

In  this  State  it  has  been  repeatedly  held,  when  there  is  no  return, 
that  the  damages  for  the  unlawful  taking,  which  may  not  have  been 
assessed  in  the  roplevin  suit,  may  be  recovered  in  a  suit  upon  the 
bond.  In  DiUingham  v.  Smith,  32  Me.  182,  where  upon  report 
a  nonsuit  had  been  entered  without  an  assessment  of  damages, 
Sheplbt,  0.  J.,  remarked  that  he  considered  damages  recoverable 
in  a  suit  upon  the  replevin  bond.  Subsequently  the  question 
came  before  the  court  in  that  case,  in  33  Me.  385,  damages  were 
aUowci  in  a  suit  upon  the  bond  from  the  time  of  taking  at  the  rate 
of  six  per  cent^  no  other  or  higher  damages  being  claimed.  In 
Uiatfias  V.  Spofford,  46  Me.  408,  the  ruling  of  the  court  in  Smiih 
V.  Dillingham  was  affirmed,  and  again  re-affirmed  in  Thick  v.  MoseSy 
68  Me.  461.  It  seems,  therefore,  fully  settled  that  in  a  replevin 
suit,  when  damages  are  not  assessed  at  nisiprius,  or  where  a  non- 
suit is  entered,  that  the  defendant,  when  the  property  replevied  is 
not  returned,  may  recover  all  damages  sustained,  in  a  suit  upon  the 
xepleyin  bond. 

The  plaintiff  in  replevin  is  bound  by  his  own  valuation  of  the 
property  replevied ;  not  so  the  defendant,  who  may  show  the  valua- 
tion too  low,  and  in  a  suit  upon  the  bond  recover  the  actual  value 
of  the  books  or  other  property  taken  wrongfully  from  his  possession. 
Thomas  v.  Spofford,  46  Me.  408. 

So,  he  is  bound  by  his  replevin  bond  to  restore  the  goods  in  like 
good  order  and  condition  as  when  taken.   He  is  responsible,  if 
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judgment  is  against  him,  for  the  damages  or  deteriorated  condition 
of  the  goods  when  restored.     Berry  v.  Hoeffner^  56  Me*  171. 

When  goods  not  held  under  legal  process  are  repleyied,  and  after 
ciitry  of  the  action  the  plaintiff  becomes  nonsnit  and  a  return  is 
orderad,  but  the  goods  replevied  are  not  forthcoming  on  demand, 
the  defendant  in  a  suit  on  the  bond  is  entitled  to  recover,  as  dam- 
ages, the  value  of  the  goods  when  taken,  and  interest  thereon  from 
the  service  of  the  writ  to  the  time  of  the  rendition  of  judgment 
Wood  V.  Braytiard,  9  Pick.  322  ;  Thomas  v.  Spofford,  46  Me. 
408  So,  where  upon  the  evidence  a  nonsuit  has  been  ordered, 
without  any  assessment  of  damages,  and  the  goods  replevied  are  not 
restored  upon  demand,  or  on  the  writ  of  return,  the  defendant  may 
recover  the  damages  sustained,  which  are  to  be  assessed  upon  the 
same  principle  as  they  would  have  been  if  a  verdict  had  been  ren- 
dered when  the  nonsuit  was  ordered.  DiUingham  v.  Smiihf  30 
Me.  370  ;  Smith  v.  Dittingham,  33  id.  384. 

The  defendant  is  entitled  to  a  full  indemnity  for  the  taking  and 
conversion  of  his  property  without  right.  When,  at  the  time  of 
the  demand  on  the  wnt  of  return,  the  goods  replevied  are  not 
returned,  if  fhey  shall  then  be  of  an  increased  market  value,  the 
defendant  is  equitably  entitled  to  such  increase.  The  damages  in 
such  case  may  be  assessed  up  to  the  time  when  judgment  was  ren- 
dered on  nonsuit,  as  they  would  have  then  been  by  the  verdict  of  a 
jury,  if  a  nonsuit  had  not  been  ordered.  Then  the  value  of  the 
goods  replevied,  or  of  goods  of  like  description  at  the  date  of  the 
demand  on  the  writ  of  return  with  interest,  with  the  damages  at 
the  time  of  nonsuit,  and  cost  and  interest, will  constitute  the  amount 
the  defendant  will  be  entitled  to  recover  on  his  bond.  Tuck  v. 
Moses f  58  id.  461. 

If  the  market  value  of  the  goods  replevied  shaU  be  less  at  the 
time  of  the  demand  on  the  writ  of  return  than  when  the  goods  are 
taken,  the  loss  must  fall  on  the  plaintiff  by  whose  wrongful  act 
the  defendant  is  deprived  of  his  property.  Besides,  the  plaintiff, 
having  possessiony  might  have  sold  them,  which  the  defendant  could 
not  do.     Gordon  v./enn^y,  16  Mass.  465. 

The  parties  had  a  right  to  have  damages  assessed  up  to  the  time 
of  trial  at  nm  prius  by  the  jury.  The  defendant  claimed  that 
they  should  then  be  assessed.  The  plaintiff  did  not  The  presid- 
ing justice  denied  to  the  defendant  the  right  to  have  his  damages 
Asseesed.     In  this  he  erred. 
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▲  beUef  in  w^alled  gpliiiiiaUstie  wwnmnniimlUMM  or  reTeUtioiis  Is  not,  in 
ItMlf  ,  an  insMia  delnslon.  Theee  oommonications  oome  onder  the  geneial 
rale  as  to  nndne  inflaenoe;  if  thej  inflnenoe  the  mind  of  a  teatator,  but  do 
not  eontrol  it  in  making  hia  will  or  any  part  of  it,  the  will  ia  not  Toid  on  the 
ground  of  nndne  influence. 

It  la  not  necoe^ary  to  la j  a  foundation  for  the  admiaaion  of  the  teatlmon j  of 
witneteea  to  a  wiU,  aa  to  their  opinion  of  the  teatator's  oanitj,  bj  proving 
all  the  facta  from  which  the  opinion  is  fonned. 

DedaratUma  of  a  teatator  are  admiasible  to  show  the  condition  of  hia  mind ; 
and  great  latitude  ia  to  be  allowed  in  the  admisaion  of  auch  evidence. 

APPEAL  from  the  decree  of  the  probate  court  of  Sagadahoc 
conntyy  admitting  to  probate  the  will  of  Mary  W.  Oreen.  The 
oontestant  was  Mary  A.  fiobinson,  daughter  of  the  testatrix  and 
wife  of  Gtoorge  0.  Bobinson.    The  opinion  states  the  case. 

A.  P.  Oouldt  for  appellant. 

A.  Libbjf,  W.  Oilbert  and  Francis  AdatnSf  for  appellees. 

KBiiTTy  J.  This  is  an  appeal  from  the  decree  of  the  probate 
ooorty  allowing  and  probating  the  instruments  purporting  to  be 
the  last  will  and  testament  and  codicil  of  Mary  W.  Green,  widow 
of  Gardner  Green,  late  of  Topsham,  in  this  county,  deceased. 

The  sole  heir  at  law,  the  appellant,  contests  the  probate  of  the 
will  and  codicil.    The  will  and  codicil,  instead  of  giving  the  estate 
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directly  to  her,  abaolately  and  in  fee,  devieies  all  the  property  and 
estate,  after  payment  of  debts  and  expenses,  to  tmstees,  in  tnut 
for  the  nses  specified.  The  substance  of  the  proTisions  as  to  the 
Qmsts  designated  is,  that  the  daughter,  the  appellant^  shall  ha^e 
flye  hundred  dollars  per  atmumy  out  of  the  income  of  the  estate^ 
during  the  life  of  her  husband,  the  residue  of  the  income  to  be 
invested  by  the  trustees.  If  the  daughter  shall  survive  her  hus- 
band, then,  after  his  decease,  she  is  to  have  the  whole  of  the  in- 
come of  the  estate  during  her  life-time,  to  her  own  exclusive  use 
and  benefit  After  her  decease  the  whole  income  is  to  be  paid  txy 
her  surviving  child  or  children,  and  to  the  survivor  of  them  during 
life,  or  during  minority  what  the  trustees  may  deem  necessary  for 
their  thorough  and  suitable  education;  and,  if  necessary,  they  are 
to  appropriate  a  part  of  the  property,  beside  the  income,  for  their 
support  and  education,  provided  the  father  is  not  of  sufScient 
pecuniary  ability  to  support  and  maintain  them  himself.  The  will 
then  proceeds  to  make  provisions  by  which  the  trust  is  to  be  con- 
tinued, for  the  benefit  of  grand-children  of  the  daughter,  if  any^ 
and  it  is  not  to  be  terminated  until  the  arrival  of  the  youngest 
grand-child  at  the  age  of  twenty-one  years,  when  the  whole  estate,, 
real  and  personal,  is  to  go  to  the  grand-child  or  grand-children, 
absolutely  free  of  the  trust,  to  them  and  their  heirs  forever. 

In  case  the  testatrix's  daughter  dies,  leaving  no  lineal  descend* 
ants  surviving  her,  the  property  is  to  be  divided  among  the  chil- 
dren of  the  brother  and  sister  of  the  testatrix,  to  whom  it  is  also 
to  go  in  case  of  the  death  of  all  the  ceatuis  que  trust  before  the 
youngest  attains  the  age  of  twenty-one  years. 

In  the  trial  of  this  case,  certain  questions  were  put  in  issue, 
under  the  direction  of  the  court,  arising  under  the  pleas  filed  and 
joined.  There  were  three  separate  pleas;  in  substance,  these:  —  L 
Denial  of  the  due  execution  of  the  will;  II.  That  the  testatrix 
was  not  of  sound  mind  at  the  time  of  the  supposed  execution  of 
the  will;  III.  That  she  was  unduly  influenced  in  the  making  of 
the  will  by  various  persons  ''and  that  the  instruments  (will  and 
codicil)  were  not  the  fruit  of  her  own  mind  and  will,  uncontrolled 
by  other  persons  and  influences."  There  was  no  brief  statement 
specifying  or  limiting  the  points  presented  by  the  pleas. 

The  executors  introduced  evidence  to  prove  the  legal  execution 
of  the  will,  and  the  soundness  of  the  mind  of  the  testatrix.  The 
vnly  questions  raised  under  this  part  of  the  case  had  relation  to  the 
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Admission  of  certain  evidence,  and  fhe  instmotions  given  as  to  the 
burden  of  proof  and  as  to  preponderance  of  evidence.  These  will 
be  considered  hereafter. 

The  appellant  then  offered  a  large  amount  of  testimony  nnder 
tho  second  and  third  pleas,  and  to  rebut  the  evidence  as  to  sound- 
ness of  mindy  and  to  establish  the  fact  of  undue  influence.  This 
testimony  took  a  wide  range,  and  had  relation  to  the  history  of  the 
domestic  relations  between  the  daughter  (the  appellant)  and  the 
mother  (the  testatrix)  and  the  husband  of  the  daughter,  including 
acts,  visits,  declarations,  letters,  evincing  more  or  less  of  affection 
for  her  daughter  and  of  aversion  and  dislike  to  her  son-in-law,  and 
persistent  determination  in  such  dislike,  and  in  a  purpose  to  pre- 
vent the  daughter's  husband  from  receiving  any  thing  from  her' 
estate.  The  same  kind  of  testimony  was  introduced  to  show  undue 
influence  on  the  part  of  living  persons  and  from  what  she  believed 
to  be  the  spirit  of  her  deceased  husband,  communicating  with  her 
through  mediums.  Under  these  pleas  also  there  was  a  large  amount 
of  evidence,  oral  and  written,  to  show  that  the  testatrix  was  a  firm 
believer  in  what  are  termed  spiritual  communications,  between  the 
living  and  the  dead,  generally  believed  by  the  class  of  people  known 
as  modem  spiritualists. 

The  appellees  (the  executors)  then  introduced  counter  evidence 
on  the  same  general  topics,  and  such  as  they  deemed  pertinent  to 
sustain  their  proposition  of  testamentary  capacity  and  to  refute  the 
allegations  of  undue  influence. 

On  this  body  of  evidence  it  became  the  duty  of  the  presiding 
judge  to  give  instructions  to  the  jury,  and  to  some  of  these  instmo- 
tions, and  to  some  denials  of  instmctions  requested,  the  appellant 
excepts. 

We  will  first  consider  the  exceptions  to  the  charge. 

The  judge  first  considered  the  questions  of  soundness  of  mind, 
and  subsequently  as  a  distinct  matter,  the  question  of  undue  influ- 
enoe,  placing  them  before  the  jury  separately. 

L  Sanity,  The  presiding  judge  stated  to  the  jury  that  the 
statute  makes  soundness  of  mind  a  requisite  qualification  in  a  tes- 
tator; hence,  that  it  was  incumbent  on  those  who  set  up  the  will  to 
establish  this  fact,  and  that  burden  does  not  shift;  that  the  rule  of 
preponderance  of  testimony  in  civil  cases  applies — not  the  mle  *^ 
the  criminal  law.  He  said  that  **  a  person  of  sound  mind ''  were 
\he  words  of  the  statute;  that  a  sound  mind  was  a  sane  mind:  that 
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sanity  meant  health,  and  that,  therefore,  a  sane  mind  was  a  healthj 
mind.  When  a  mind,  not  imbecile,  acts  healthy  it  may  be  called 
sound.  But  if  a  testator  acts  under  a  delusion  which  is  the  result 
of  a  disordered  mind,  amounting  to  insanity,  and  this  delusion 
influences  the  testator  in  making  his  will,  or  any  part  of  it,  it  will 
be  sufficient  to  avoid  it,  on  the  ground  of  want  of  a  sound  mind 
when  he  made  it. 

The  judge,  after  stating  the  fact  that  there  were  different  de- 
grees of  insanity,  and  alluding  to  the  cases  of  general  insanity,  in 
which  all  or  most  of  the  faculties  and  affections  are  deranged,  so 
that  this  class  are  commonly  said  to  be  lunatics,  entirely  crazy, 
sometimes  raving  maniacs  and  sometimes  quieter,  yet  with  most  of 
their  powers  of  mind  deranged,  and  the  whole  mind  in  a  state  of 
•chaos  and  confusion,  said  he  did  not  deem  it  necessary  to  discuss 
that  kind  of  insanity,  as  it  was  not  contended  that  this  testatrix 
was  in  that  condition  of  entire  lunacy  or  madness.  He  would  only 
say  that  if  she  was  in  that  condition,  then  she  was  incapable  of 
making  a  will,  whether  it  could  be  established  or  not  that  any  of  such 
insane  delusions  operated  upon  her  to  make  the  will,  or  any  part 
of  it.  But  he  did  not  understand  that  it  was  contended  in  this 
case  that  the  testatrix  was  in  that  condition  of  entire  lunacy  when 
she  made  the  will  and  codicil,  but  it  is  contended  that  her  mind  had 
become  deranged  from  a  healthy  state,  and  that  she  entertained 
insane  delusions,  within  the  rule  before  given.  He  then  told  the 
jury  that  it  was  for  them  to  decide  whether  she  did  or  did  not;  and 
that  if  Mrs.  Oreen,  at  the  time  of  executing  her  will  and  codicil, 
or  either  of  them,  was  laboring  under  a  delusion  or  delusions 
amounting  to  insanity  or  monomania,  which  is  insanity  on  a  par- 
ticular subject,  or  under  insanity  generally;  and  any  of  these  insane 
delusions  operated  upon  or  influenced  her  in  making  the  will  as  it 
was  made,  then  she  was  not  of  the  sound  mind  required  by  law. 

The  substance  of  this  seems  to  be  that  the  appellant  contended 
that  the  evidence  was  sufficient  to  prove  delusions,  existing  in  her 
mind,  such  as  would  invalidate  the  will.  The  court  ruled  that  the 
delusions  must  be  such  as  amounted  to  insane  delusions. 

The  propositions  of  the  counsel,  presented  as  requests  for  instruc- 
tions, indicate  clearly  the  specific  points  and  grounds  in  relation  U* 
which  it  was  claimed  that  these  delusions  existed  and  to  which 
the  rulings  were  applied.  The  first  requested  instruction  was 
this,  that  if  Mrs.  Green  believed  that  the  spirit  of  her  deceased 
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hueband  directed  or  dictated  the  will  and  codicil  and  acted  nndei 
that  belief,  they  are  roid. 

The  second  was,  that  if  she  entertained  a  groondless  and  canse- 
loss  suspicion  of  Mr.  Bobinson's  character,  and  that  she  was  exposed 
to  the  control  of  evil  spirits,  and  made  the  will  and  codicil  nnder 
that  inflnence,  they  are  void. 

The  third  was,  tiiat  if  she  disliked  Mr.  Bobinson,  and  believed 
that  he  had  a  supernatural  power  over  his  wife  —  a  power  through 
the  aid  of  evil  spirits  —  and  was  influenced  to  make  her  will  and 
codicil  as  she  did  by  this  belief,  then  they  are  void. 

The  fourth  was,  that  the  will  and  codicil  must  be  wholly  the 
offspring  of  her  own  mind  uninfluenced  by  any  delusion. 

As  to  the  first  requested  instruction,  the  judge  said,  as  appears 
by  the  report:  "  I  give  you  that  I  have  already  given  it  to  you 
in  substance."  The  judge  evidently  understood  the  request  as 
bearing  on  the  other  point,  of  undue  influence,  concerning  which 
the  fifth  request  was  presented.  The  judge  had  charged  fully  that 
if  she  believed  that  the  spirit  of  her  deceased  husband  directed  or 
dictate/l  the  will,  it  would  be  void  on  the  ground  of  undue  influence, 
as  will  more  fully  appear  when  we  come  to  consider  that  point  of 
undue  influence.  The  counsel,  in  his  argument  on  this  hearing, 
regards  this  as  in  substance  a  request  to  instruct  that  if  such  belief 
had  any  influence,  although  short  of  direction  and  dictation,  it 
would  invalidate  the  will.  Or  perhaps,  in  short,  that  a  belief  in 
spiritual  communication  was  in  itself  an  insane  delusion,  if  it  had 
any  influence  on  the  mind  of  the  testatrix  in  making  her  will.  If 
the  judge  had  so  understood  the  request,  he  would,  doubtless,  in 
consonance  with  his  whole  charge,  have  given  this  as  he  gave  the 
second,  third,  and  fourth  requests  (above  cited)  with  the  qnaliflca- 
tion  in  each,  that  if  such  matters  amounted  to  insane  delusion,  as 
explained  in  the  charge,  and  influenced  her  in  making  her  will,  the 
will  would  be  void.  The  requests  were,  in  effect,  that  the  judge 
should  rule  as  matter  of  law,  that  these  specified  matters,  under 
each  head,  did  establish  such  delusion  as  would  render  the  will  void. 
The  judge  did  not  thus  take  the  qucEtion  from  the  juiy,  but  told 
them  that  it  was  for  them  to  determine  whether  there  was  such  a 
state  of  mind  as  came  within  the  rules  and  definitions  given  to 
them.  This  was  stated,  as  before  recited,  in  the  first  part  of  his 
charge;  and  after  calling  the  attention  of  the  jury  to  the  points 
made,  and  the  facts  proved,  and  the  evidence  bearing  on  each  and 
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all  of  them,  he  concluded  his  charge  on  his  part  of  the  case  by  saj- 
ing:  ''The  point  is  this:  did  these  things,  these  beliefs,  these 
matters,  with  other  influences,  no  matter  what,  create  in  her  mind 
insane  delusions?  Did  she  act  on  them  in  the  making  of  her  will, 
or  any  item  of  it?  If  so,  then  you  will  be  justified  in  saying  she 
was  not  of  sound  mind."  We  think  it  clear  that  the  final  deter- 
mination as  to  the  testamentary  soundness  was  with  the  jury  after 
the  definitions  and  rulings  of  the  court  as  to  the  legal  questiouB 
had  been  given  to  them. 

Was  there  any  substantial  or  material  error  in  these  rulings  and 
definitions? 

The  charge  was  long  and  is  reported  by  the  stenographer  in 
full,  and  doubtless  correctly.  But  it  necessarily  presents  many 
remarks  and  illustrations  and  repetitions  which  render  it  somewhat 
di£Scult  to  reduce  the  whole  to  a  few  simple  propositions.  Indeed, 
it  is  yery  di£Scult  to  comprehend  the  exact  import  of  the  charge  in 
all.  its  bearings  without  a  perusal  of  the  whole  as  giyen  ;  but  to 
afford  this  would  extend  this  opinion  unreasonably ;  a  brief  state- 
ment of  the  points  must,  therefore,  suffice.  ^ 

After  stating  that  if  a  testator  acts  under  a  delusion,  the  will 
which  is  the  result  of  a  disordered  mind  is  invalid  (as  before  set 
forth),  the  judge  called  the  attention  of  the  jury  to  the  point  that 
the  delusion  must  be  the  act  of  a  disordered  mind,  and  that  the 
term  **  delusion, ''  as  applicable  to  insanity,  is  not  a  mere  mistake  of 
a  fact,  or  the  being  misled  by  false  testimony  or  statements  to 
believe  that  a  fact  exists  where  it  does  not  exist  This  is  sometimes 
termed  delusion  in  common  conversation*  So  some  men  will  believe 
on  much  less  evidence  than  others  that  a  fact  exists,  particularly  in 
matters  not  tangible  to  the  senses,  but  resting  in  mental  or  spirit- 
ual theories  or  beliefs.  A  false  assumption  does  not  invalidate, 
unless  it  is  an  insane  delusion. 

The  principal  objection  now  made  to  the  charge,  under  the  gen- 
eral  objection  to  it  as  a  whole,  relates  to  the  definition  given  of  an 
insane  delusion.  The  judge  read  from  Bouvier's  Law  Dictionary 
this  definition :  ''A  delusion  is  a  diseased  state  of  the  mind  in 
which  persons  believe  things  to  exist,  which  exist  only,  or  to  the 
degree  they  are  conceived  of  only,  in  their  own  imaginations,  with 
the  persuasion  so  fixed  and  firm  that  neither  evidence  nor  argu* 
ment  can  convince  them  to  the  contrary.^ 

The  judge  then  added :  **  But  insane  delusion  as  a  fact  may  be 
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"Where  the  supposed  fact  is  the  coinage  of  the  brain, -without  evi- 
dence,  a  figment  of  the  imagination."  To  this  addition  the  coun- 
sel excepts,  assuming  that  this  was  a  definition  extending  and 
including  all  cases  of  insane  delusion.  But  it  was  simply  a  defini- 
tion applicable  to  one  class  of  delusions  and  not  intended  to  exclude 
«11  other  cases ;  and  eyen  this  was  not  stated  absolutely,  and  was 
confined  to  delusion  as  of  a  fact  The  judge  then  explained  \o  the 
jury  the  difference  between  a  delusion  as  to  the  existence*  of  a  fact 
«nd  one  where  the  fact  is  rightly  apprehended,  but  the  reasoning 
upon  the  fact  and  the  conclusions  drawn  from  the  existing  fact  are 
•entirely  wild  and  absurd,  showing  that  the  insanity  is  in  the  mental 
powers  and  operations. 

Coming  to  the  case  before  them,  the  judge  asked  '^  if  a  delusion 
•existed  in  any  form,  was  it  an  insane  delusion  ?  "  He  then  gave  to 
the  jury  a  definition  furnished  by  the  counsel  for  the  appellant^  as 
follows :  '^  In  a  legal  point  of  view,  insanity  is  where  a  person 
belicTes  something  to  exist,  which  not  only  does  not  exist,  but  of 
which  he  has  no  evidence  suflScient  to  satisfy  any  healthy  mind, 
«ndheacts  upon  it,  reasons  upon  it,  and  holds  it  as  a  reality.'' 
This  was  given  as  an  instruction,  the  judge  adding  this  :  '*  That 
may  be  an  insane  delusion ;  that  is  to  say,  where  it  is  so  palpabid 
that  he  believes  it  without  reason ;  any  reason  su£Scient  to  jsatisfy 
imy  healthy  mind ;  and  he  acts  upon  it,  when  it  cannot  possibly 
be  true  ;  that  is  an  insane  delusion." 

Now  this  additional  explanation  is  strongly  objected  to  by  coun- 
sel as  extending  the  rule  given  in  the  book,  to  the  injury  of  his 
client.  But  the  rule  starts  with  the  absolute  assertion,  or  assump- 
tion, as  the  basis  of  the  whole  rule  pf  law,  of  the  fact  that  the 
**  something  which  the  person  believes  to  exist "  does  not  exist  It 
requires,  to  start  with,  the  absolute  non-existence  of  the  fact 
believed  to  exist,  and  this,  of  course,  must  be  established  conclu- 
sively, before  any  conclusion  of  insanity  can  be  drawn.  It  would 
seem  to  be  too  plain  to  need  any  argument,  that,  before  an  insane 
delusion  as  to  a  fact  could  be  predicted  or  established,  the  non- 
existence of  the  fact  must  be,  in  some  mode,  put  beyond  doubt 
The  judge,  in  another  part  of  his  charge,  said:  '' Before  anything 
^in  law)  is  a  delusion,  the  non-existence  of  it  must  first  be  estab- 
tishcd." 

The  qualification,  as  given,  was  rather  to  relax  the  rule  in  favo* 
Df  the  positions  of  the  appellant  than  to  make  it  more  stringent 
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It  evidently  had  particular  reference  to  the  belief  in  spiritaal  and 
supernatural  influences  and  communications.  By  the  literal  mean- 
ing of  the  rule  given  in  the  book,  it  must  first  be  established  abso 
lately,  as  a  demonstrated  fact,  that  the  matter,  or  fact,  about  which 
the  delusion  was  said  to  exist,  had  no  existence.  But,  clearly,  it 
would  be  impossible  to  prove  that,  in  the  present  instance,  by 
ilircct  testimony.  The  judge,  therefore,  qualified  the  rule,  by 
4illowing  the  jury  to  find  that  it  might  be  an  insane  delusion,  if 
the  testatrix  believed  what  could  not  possibly  be  true,  although  no 
positive  or  direct  evidence  was  or  could  be  offered,  to  establish  the 
falsehood  of  such  spiritual  beliefs.  The  jury  might  determine 
this  |>o:nt  in  favor  of  the  proposition  of  insanity,  on  their  own  con- 
viction of  the  impossibility  of  the  truth  of  the  facts  on  which  the 
claimed  delusion  rested.  We  do  not  see  how  the  appellant  was 
injured  by  this  qualification  of  his  requested  instruction  by  the 
presiding  judge. 

The  jury  were  then  directed  to  apply  this  test  to  all  the  facts  in 
the  case,  as  shown  in  the  evidence.  The  principal  difference 
between  the  requested  instructions  and  those  given  is  in  this:  the 
requests  asked  for  rulings  that  should  declare,  as  matter  of  law, 
that  certain  facts  and  matters  recited  were,  each  in  themselves, 
insune  delusions,  and  rendered  the  will,  for  that  cause,  void  ;  the 
mliugs  given  did  not  so  declare,  but  required  the  jury  to  determine, 
after  a  full  and  fair  consideration  of  all  the  evidence  bearing  on 
the  question,  whether  the  testatrix  was  under  an  insane  delusion, 
within  the  rule  given. 

The  court  will  not  ordinarily  withdraw  the  question  raised  under 
the  issues  framed  from  the  jury,  where  the  very  purpose  of  framing 
such  issues  is  to  have  the  jury  inform  the  court  as  to  the  tmth  of 
oertain  allegations,  as  is  the  case  where  the  Supreme  Court  of 
Probate  is  called  upon  to  probate  a  will,  and  the  due  execution  of 
it,  or  the  soundness  of  mind  of  the  testator,  is  in  question.  It  is 
the  duty  of  the  court  to  give  instructions  on  the  points  of  law, 
and  to  explain  and  illustrate  them,  but  it  will  not,  unless  possibly 
in  some  cases  where  there  can  be  no  real  question  of  fact  to  be 
determined,  undertake  to  direct  the  jury  what  their  finding  shall 
be.  Even  then  it  would  be  the  more  proper  course  to  withdraw 
the  issues  from  the  jury,  and  for  the  court  to  act  on  its  own  con- 
victions, without  the  aid  of  a  jury.  There  is  no  common-law  right 
to  demand  a  trial  by  jury  in  oases  of  appeal  from  the  probate 
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court  It  is  only  whcn^  upon  a  hearing  of  such  appeal,  ''any 
question  of  fact  occurs  proper  for  trial  by  jury,  an  issue  may  be 
formed  for  that  purpose,  under  the  direction  of  the  court,  and  so 
tried."  It  is  true  that,  if  the  requested  instructions  had  been 
given,  some  questions  of  fact  would  have  remained  for  the  jury; 
but,  substantially,  the  court  would  have  declared  that  she  was  not 
of  sound  mind. 

The  grounds  chiefly  i*elied  upon  to  show  unsoundness  qf  mind 
were  the  belief  in  spiritual  communications,  particularly  with  the 
spirit  of  her  deceased  husband,  and  her  suspicions  and  beliefs  as  to 
her  son-in-law,  Mr.  Bobiuson,  touching  his  exposure  to  the  control 
of  evil  spirits,  and  his  possession  of  supernatural  power  over  his 
wife,  through  the  aid  of  evil  spirits. 

The  judge  did  not  rule  that  the  belief  in  what  are  called  spirit- 
ual communications  or  revelations,  that  is,  that  spirits  do  commu- 
nicate with  human  beings  through  mediums,  was  ipso  fcusto,  and 
in  itself,  an  insane  delusion.  Nor  did  he  say  peremptorily  that  it 
was  not ;  but  he  told  the  jury  to  consider  how  far  that  belief 
showed  delusion,  under  the  rule  before  given  them,  and  whether 
that  belief  was  in  itself  an  insane  delusion. 

The  learned  counsel  for  the  appellant  has  denounced  suoh  belief 
in  very  powerful  and  eloquent  language,  and  calls  upon  the  court 
to  deny  to  it  ''  a  standing  court,"  and  to  show  its  concurrence  in 
the  denunciation  of  an  English  judge,  who  teitn  i  it  <' mischievous 
nonsense,"  with  other  like  designations. 

And  yet  the  good  sense  of  the  counsel  realiased  that  we  were 
called  to  deal  with  this  matter  not  theologically  —  or  in  one  sense, 
morally  or  scientifically  —  but  legally,  as  bearing  on  the  single 
point  of  insanity,  or  insane  delusion.  What  our  individual  or 
collective  opinion  as  to  the  facts,  truth,  possibilities,  or  evidence, 
or  claims,  of  this  so-called  spiritualism,  may  be,  has  nothing  to  do 
with  the  questions  before  us.  It  is  only  as  to  the  proved  effect 
of  this  belief  on  another  person's  mind,  that  is  before  us.  Did 
this  belief  unsettle  her  intellect,  and  make  her  of  unsound  mind, 
within  the  meaning  of  the  statute?  Even  if  true,  it  might  pro> 
ducc  that  effect,  by  a  long  continued,  and  exclusive  and  fanatical 
devotion  to  the  thought.  The  judge  so  said  in  substanoe  when  he 
stated  to  the  jury,  by  way  of  illustration :  ''  Now  there  are  questions 
constantly  arising  in  relation  to  mere  speculative  belief  in  aostracl 
propositions  of  theology  or  law,  or  other  matters,  particularly  in 
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theology,  spiritual  truths.  These  mere  speculatiye  beliefs  of 
abstract  propositions  you  may  think  rery  absurd;  yon  do  not  see 
how  anybody  could  believe  such  things,  such  creeds  or  doctrines, 
yet  others  may  believe  them,  and  not  be  insane.  They  may  rest  so 
in  a  persons  mind,  and  work  so  in  his  intellect,  may  upset  his 
mental  powers  generally,  or  partially,  or  topically,  on  particular 
points,  so  that  he  may  become  insane,  arising  from  this  very  cause." 

He  illustrated  further,  by  the  case  of  a  man  who  believed  fully 
in  the  second  coming  of  Christ,  personally  and  bodily.  This  to 
many  may  seem  a  strange  and  unsustained  faith.  But  would  any 
one  say  it  was  an  insane  delusion?  But  by  constantly  dwelling  on 
this  single  idea,  he  comes  to  believe  and  to  proclaim  his  belief,  not 
merely  that  Christ  will  come  again  on  earth,  but  that  he  himself  is 
the  very  Christ  that  was  to  come,  and  to  assert  his  oflScial  character 
with  perfect  assurance  and  sincerity.  There  the  delusion  would 
be,  not  in  the  original  faith,  but  in  the  consequences  that  have 
worked  out  from  it  in  his  mind,  finally  upsetting  his  powers  of 
reasoning,  until  we  say  that  man  has  an  insane  delusion. 

The  judge  also  stated  further  that  in  this  case  it  was  contended 
that  the  testatrix  believed  more  than  this  simple  proposition  of  the 
existence  of  spiritual  communications;  that  she  believed  that  she 
had  the  power  to  heal,  and  to  some  extent  exercised  it  at  home  and 
on  others;  that  she  believed  it  was  the  same  sort  of  power  that  was 
employed  by  Christ  and  the  apostles;  and,  further,  that  she  had 
various  other  imaginations  and  delusions,  in  one  form  or  another. 
The  judge  then  gave  the  rule  before  stated,  telling  the  jury  that 
all  these  matters  were  before  them,  and  it  was  for  them  to  say,  in 
view  of  them  all,  whether,  singly  or  together,  they  had  brought  her 
to  the  state  of  unsoundness  of  mind,  by  reason  of  insane  delusion 
or  illusions;  and  whether  such  delusions  operated  upon  her  in  mak- 
ing this  wilL 

Preliminary  to  this  summing  up  and  as  included  within  it^  atten- 
tion had  been  called  also  to  all  the  evidence  touching  the  relations 
between  the  testatrix  and  her  daughter  and  Mr.  Bobinson,  and  her 
beliefs  and  acts,  and  feelings  and  declarations,  with  the  distinct 
instruction  that  '^  if  the  conditions  in  the  will  were  made  through 
dislike  of  Mr.  Bobinson,  if  that  state  of  mind  was  a  delusion  and 
had  reached  the  point  of  being  an  insane  delusion,  and  it  was  for 
them  to  determine  whether  it  did  or  not,  then  it  would  invalidate 
tb€  wilL** 
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We  do  not  perodye  what  valid  objection  can  be  made  to  the 
charge  on  this  point  of  sonndness,  when  it  is  examined  in  its  f nil 
scope  and  fair  meaning.  Indeed,  the  counsel  frankly  admits  in  his 
yery  elaborate  argument  on  all  the  points:  ''we  do  not  contend 
that  e  mere  specnlatiye  belief  in  spiritualism,  if  it  is  not  acted 
upon,  and  has  no  influence  oyer  the  testator,  would  render  a  person 
incompetent  to  make  a  will." 

This  belief,  then,  per  se,  is  confessedly  not  insanity  or  an  insane 
delusion.  But  the  counsel  does  contend  that  ''if  the  will  was 
made  under  such  an  influence,or  if  such  an  influence  had  any  effect 
upon  the  mind  of  the  testator  in  making  the  will,  it  is  invalid. '' 

But  if  the  belief  was  not  in  itself  an  insane  delusion,  how  could 
acting  upon  it  sustain  the  plea  of  unsoundness  of  mind?  Or  why 
should  the  judge  rule,  as  matter  of  law,  that  acting  upon  a  belief, 
•confessedly  not  in  itself  incapacitating,  invalidates  the  will? 

But  it  was  contended  that  the  proposition  was  correct  as  applied 
to  the  issue,  charging  undue  influence.  This  leads  us  to  the  con-' 
sideration  of  the  rulings  on  this  separate  and  distinct  point.  The 
instructions  on  this  head  started  with  the  assumption  that  the  jury 
failed  to  find  such  insane  delusion  as  would  invalidate  the  wilL 
The  court  said:  "  It  is  contended  that  if  there  was  sanity,  and  no 
general  or  specific  delusion  to  a  degree  sufiicient  to  invididate  the 
will,  yet  that  such  a  dominion  or  infiuence  was  obtained  by  others 
over  the  testatrix  as  to  prevent  the  exercise  of  her  own  judgment, 
will  and  wishes,  and  that  the  will  was  in  fact  not  the  expression  of 
her  own  will  and  wishes  and  intentions,  but  was  substantially  the 
act  of  others,  and  not  of  herself."  The  judge,  in  substance,  said 
that  such  influence,  however  exerted,  would  be  undue,  and  would 
render  the  will  made  under  it  void;  that  it  must  be  such  and  so 
exercised,  as  in  effect  to  destroy  the  freedom  of  the  testatrix's  will, 
80  as  to  render  her  act  more  the  offspring  of  the  will  of  others  than 
her  own,  at  least  in  some  of  the  provisions  of  the  will. 

He  said,  "  that  a  testator  might  receive  the  advice,  opinions  and 
arguments  of  others,  and  if  after  all  such  advice,  requests  or  per- 
suasions, however  persistently,  or  however  strongly  urged,  the  testa- 
tor is  not  controlled  by  them  to  the  extent  of  surrendering  his  free 
agency,  and  yielding  his  own  judgments  or  will  and  so,  not  making 
his  own  will,  but  adopting  for  his  own  will  the  will  or  wishes  of 
ethers,  then  there  is  no  such  undue  influence  as  is  required  to  be 
proved  to  avoid  the  will." 


(^  MAINE, 

BoUnflon  t.  Adama. 


There  seems  to  be  no  exception  to  these  rulings  so  far  as  thej 
apply  to  liying  persons.  The  rale  as  given  is  according  to  the  most 
approYed  authorities.  But  there  remained  the  point,  as  to  undue 
influenoe,  connected  with  the  alleged  spiritual  communications. 
On  this,  the  judge  said:  ''  The  question  arises,  if  she  was  of  sound 
mind  generally,  and  if  no  living  person  did  unduly  influence  her, 
yet  she  may  have  been  under  the  control  and  dictation  of  what  she 
belieyed  was  the  spirit  of  her  deceased  husband,  communicating  to 
her  directly  through  a  medium:  and  that  to  her  it  was  a  reality; 
and  that  her  own  will  was  subordinated  to  her  husband's  will,  and 
that  will  was  his  and  not  hers.  It  is  contended  that  this  was  a 
delusion,  and  an  undue  and  improper  influence.  On  this  point  I 
give  you  the  same  rule  as  before  stated.  If  she  did  thus  believe, 
and  if  she  did  have  what  she  deemed  direct  communications  on  the 
subject  of  this  will,  and  implicitly  followed  them,  yielding  her  own 
,  will  and  judgment  and  exercising  no  free  agency  (as  before  explained) 
then  it  would  not  be  her  will,  bat  another's,  in  the  same  manner 
as  if  actually  dictated  by  a  living  person.  But  if  she  did  thus 
believe,  and  had  what  she  deemed  her  husband's  opinions,  wishes 
or  judgments,  if  she  nevertheless  acted  her  own  will  and  her 
own  judgment,  as  before  explained,  and  did  not  abandon  both  to 
the  supposed  wishes  and  opinions  of  her  husband,  then  it  would  not 
be  undue  influence,  although  she  might  have  had  full  &ith  in  the 
supposed  communications  and  have  regarded  them  as  her  husband's 
advice.  I  give  you  the  same  rule,  in  short,  as  I  gave  as  to  living 
persons." 

We  have  made  these  full  extracts,  in  order  to  present  distinctly 
the  exact  point  decided. 

It  will  be  observed  that  the  ruling  on  this  point  was  entirely 
disconnected  from  that  relating  to  insanity  or  insane  delusion.  It 
proceeds  on  the  ground  that  the  testatrix  was  of  sonnd  mind,  and 
that  this  matter  of  a  belief  in  spiritual  manifestations  was  not  found 
by  the  jury  to  be  an  insane  delusion. 

The  appellant  contends  that  if  any  such  communication  had  any 
influence,  however  slight,  or  however  short  of  dictation,  on  the 
mind  of  the  testatrix,  it  would  invalidate  the  wiU,  although  in  all 
respects  she  was  of  sound  mind. 

There  is  no  doubt  that  the  law  allows  any  person  to  seek  advice, 
suggestions  and  opinions  from  others,  where  no  fraud  or  deception 
is  practiced.     The  law  does  not  limit  the  range.     If  a  pious  man 
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of  souiid  Diind  should  seek  advice  by  prayer,  and  should  believe  that 
he  had  a  direct  answer,  and  should  regard  it,  not  as  dictation,  but 
adTice  entitled  to  consideration,  would  any  one  say  that  his  will 
could  be  set  aside  as  made  under  undue  influence?  Or  if  such  a 
man  should  say,  ^*  I  have  had  a  dream  which  impresses  me  consid- 
erably as  to  the  disposition  of  my  property,  and  I  shall  give  it  con- 
sideration," would  any  one  say  his  will  was  void,  unless  it  was 
shown  that  the  testator  yielded  his  own  will  and  judgment  to  the 
suggestions  of  his  dream?  In  this  case,  the  widow,  it  is  assumed, 
thought  she  had  received  letters,  not  from  an  absent  husband, 
but  from  one  who  had  gone  beyond  this  world  to  another,  and, 
in  them,  some  suggestions  as  to  the  disposition  of  her  property; 
that  she  did  not  yield  implicitly  and  blindly  to  these  suggestions, 
but  regarded  them  —  as  she  would  have  regarded  such  letters  if  they 
had  been  written  during  life  —  as  friendly  suggestions,  which  had 
some  effect  on  her  mind,  but  not  to  the  point  of  destroying  her 
own  free  will  and  deliberate  judgment  Now,  it  is  evident  that 
the  judge  must  either  direct  the  jury  to  disregard  entirely  all  this 
matter  about  spiritual  communications,  as  having  no  bearing  on 
the  question  of  undue  influence,  or  rule  that  if  they  had  the  slight- 
est influence  on  the  mind  of  the  testatrix  in  making  her  will,  they 
entirely  invalidated  it;  or  else  rule,  as  he  did,  that  they  must  be 
taken  into  consideration  by  the  jury  and  come  under  the  general 
rule  as  to  undue  influence,  and  be  subjected  to  the  same  test.  If 
they  dictated  the  will,  it  was  void.  If  they  influenced  the  mind, 
but  did  not  control  it  in  making  the  will  or  any  part  of  it,  then  the 
will  would  not  be  by  them  invalidated  on  the  ground  of  undue 
influence. 

Without  pursuing  this  point  at  more  length,  we  say  that  we  do 
not  find  these  instructions  erroneous. 

There  were  several  objections  made  and  exceptions  taken  in  rela- 
tion generally  to  the  admission  or  rejection  of  evidence.  The  first 
is,  that  the  subscribing  witnesses  to  the  will  were  allowed  to  testify 
to  their  belief  and  opinion  as  to  the  soundness  of  her  mind  at  the 
time  of  executing  the  will.  It  is  not  denied,  however,  that  such 
witnesses  may  so  testify. 

But  it  is  insisted  that,  to  lay  a  foundation  for  such  admission,  all 
Ihe  facts  transpiring  at  the  time,  all  that  was  said  and  done,  and 
mil  the  premises  from  which  the  conclusion  was  drawn,  must  be 
stated.    We  do  not  so  understand  the  rule  or  the  practice.     The 
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rale  admitting  the  opinion  of  witnesses  to  a  will  is  somewhat  ex- 
ceptional. It  is  thus  stated  in  Greenleaf  on  Evidence:  **  Witnesses 
to  a  will  are  permitted  to  testify  as  to  the  opinions  which  they 
formed  of  testacor's  capacity,  at  the  time  of  executing  his  will.'^ 
It  is  the  opinion  then  formed  that  is  admissible.  The  precise  i>oint 
in  the  examinatioD  when  the  question  is  put  is  not  material.  It 
may  be  as  soon  as  they  have  shown  that  they  were  present  and 
witnessed  the  will  at  the  request  of  the  testator.  It  is  the  fact  oi 
being  a  witness  to  the  will,  that  gives  this  right  to  ask  his  opinion 
of  the  soundness  of  mind  of  the  testator.  It  may  begiven,  although 
the  witness  was  suddenly  called  in,  and  heard  only  the  request  to 
sign  and  the  declaration  of  its  being  his  last  will.  It  is  undoubtedly 
true  that  all  the  facts  seen  or  known  by  the  witness  at  the  time  are 
proper  subjects  of  inquiry  by  either  party,  and  it  is  proper  that 
they  should  be.  But  it  is  not  legally  necessary  that  all  should  be 
detailed  by  the  witness,  if  not  asked  by  either  party,  before  he  can 
give  his  opinion.  The  weight  and  value  of  his  opinion  may  depend 
very  much  upon  his  means  of  observation  and  knowledge ;  and  if 
he  can  give  few  grounds  for  his  belief  or  opinion,  his  testimony 
would,  doubtless,  have  very  little  weight  with  the  jury.  But  it  is 
for  the  parties  to  bring  out  from  the  witness  such  facts  as  they 
deem  important,  touching  the  extent  of  knowledge  on  which  the 
witness  bases  his  opinion. 

The  exceptions  to  the  answers  of  Narcissa  Stone  and  Wm.  O. 
Barrows  are  based  on  the  assumption  that  they  were  expression* 
of  opinions  by  non-experts.  These  answers  were  given  in  connec* 
tion  with  details  of  certain  facts  introduced  by  the  appellees,  in 
refutation  of  the  allegation  of  unsoundness  of  mind  made  by  the 
appellant. 

They  were  both  mere  negations ;  statements  that  they  did  not 
observe  certain  facts  touching  the  mental  condition  of  the  testatrix ; 
i.  e.,  one  said  she  did  not  observe  any  failure  of  mind,  and  the 
other,  who  was  a  witness  to  a  former  will,  that  he  observed  nothing 
peculiar.    State  v.  Pike,  49  N.  H.  408 ;  S.  C,  6  Am.  Bep.  683. 

The  only  objection  in  the  argument  is,  that  these  were  expression* 
of  opinion  on  the  question  of  testamentary  capacity. 

The  question,  whether  opinions  of  witnesses  not  experts  are,  in 
all  cases  where  insanity  or  delusions  arc  in  question,  to  be  excluded, 
has  recently  been  much  discussed,  particularly  in  a  learned  opinion 
by  Mr.  Justice  Doe  of  the  Supreme  Court  of  New  Hampshire. 
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If  the  case  required  it,  we  might,  perhaps,  review  some  of  the 
former  decisions  of  this  conrt  But  certainly  nothing  less  than  a 
distinct  expression  of  the  opinion  of  the  witness,  given  as  sach 
opinion  directly^  comes  within  our  rule.  Mere  negations,  such  as 
stated  by  these  witnesses,  do  not  give  to  the  jniy  an  affirmatiye 
opiLiou.  rhey,  at  most,  state  negatively  that  nothing  was  observed 
by  them.  This  is  not  an  opinion  of  the  witness,  but  had  relation 
to  a  fact,  as  to  the  condition  of  the  person. 

The  next  exception  is  that  a  witness  was  not  allowed  to  testify 
to  the  contents  of  a  letter.  A  witness  (the  appellant)  having  testi- 
fied that  her  mother  (the  testatrix),  when  visiting  her  at  the  west, 
had  received  letters,  a  good  many  from  Maine,  which  made  her 
uneasy  and  discontented,  she  was  asked  from  whom  they  came. 
This  was  objected  to ;  the  appellant,  by  her  counsel,  then  offered 
to  show  that  they  were  received  from  A.  J.  Stone  and  Mrs.  Den* 
nett,  but  it  was  objected  to,  and  the  question  ruled  out  A  similar 
ruling  was  made,  when,  after  Mr.  Bobinson  had  testified  that  some 
communications  were  sent  to  Bloomington  that  were  injurious  to 
him  and  his  family,  on  objection,  the  court  ruled  that  the  witness 
could  not  state  the  contents  of  the  communications. 

No  evidence  was  offered  of  the  loss  of  the  letters,  or  of  any 
attempt  to  obtain  them  by  summons,  or  otherwise.  The  rejection 
of  this  evidence  was  clearly  within  the  well-established  rule,  that 
the  contents  of  a  written  document  cannot  be  given  by  a  witness, 
except  in  case  of  loss  or  inability  to  obtain  it. 

Another  objection  has  relation  to  the  admission  of  the  declara- 
tions of  the  testatrix,  written  and  verbal,  to  show  the  state  of  her 
mind.  The  report  states  '^that  the  defendant  (the  appellant) 
seasonably  made  a  general  objection  to  all  declarations,  conversa- 
tions, statements  and  acts  of  Mrs.  Green,  which  did  not  relate  to 
the  subject  of  spiritualism,  or  the  execution  of  the  will  or  codicil 
sought  to  be  set  up.  The  testimony  was  not  thus  limited  by  the 
court,  by  a  specific  ruling  to  that  effect  as  requested,  but  testimony 
was  given,  as  appears  in  the  report,"  not  limited  as  requested. 

Was  it  the  duty  of  the  judge  thus  to  limit  in  advance,  or  at  all  F 

The  issue  was  a  general  one ;  soundness  of  mind.  The  executors 
had  offered  some  testimony  upon  this  point ;  the  appellant  the& 
offered  a  great  mass  of  evidence,  tending  to  show  a  want  of  sound« 
ness.  This  evidence  was  not  confined  to  spiritualism,  or  the  exe- 
cution of  the  will;  it  embraced  evidence  tending  to  show  that  Mra 
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Green  not  merely  believed  in  spiritual  commonicationsy  but  that 
she  entertained  delusions  of  an  extraordinary  nature  oonceming 
her  son-in  -law  and  his  wife;  particularly  oonoemingMr.  Bobinson. 
As  before  stated,  there  was  a  great  deal  of  evidence  on  this  matter, 
covering  many  years  and  many  declarations^  acts,  imaginations  and 
asserted  delusions.  And  there  was  further,  evidence,  on  a  matter 
not  properly  a  part  of  a  belief  in  spiritualism,  as  generally  under- 
stood. It  is  thus  stated  by  the  judge  in  the  charge:  **  But  it  is 
contended  that  she  believed  more  than  that  simple  proposition ; 
that  she  believed  that  she  had  power  to  heal,  and,  to  some  extent, 
exercised  it  at  home  and  on  others  ;  that  she  believed  it  was  the 
same  sort  of  power  that  was  employed  by  Christ  and  his  apostles ; 
I  suppose  of  the  same  nature  as  the  power  possessed  in  those 
miraculous  days ;  and  that  she  had  various  other  imaginations,  de- 
lusions in  one  way  and  another."  The  appellant  offered  evidence 
on  all  these  matters,  which  was  admitted,  including  spiritual  com- 
munications and  declarations  of  various  kinds ;  all  admitted  to 
show  the  state  of  the  testatrix's  mind,  covering  many  years. 

The  executors  resumed,  and  the  judge  permitted  them  to  show 
like  declarations,  acts,  beliefs,  etc.  There  was  no  limitation  suggested 
until  after  the  appellant  had  put  in  this  great  mass  of  evidence. 
The  issue  was  on  the  soundness  of  mind  of  the  testatrix,  and  the 
court  ruled  that  the  burden  to  sustain  this  general  proposition  was 
on  the  executors,  and  that  it  did  not  shift,  but  remained  on  them 
to  the  end.  Spiritualism  and  the  due  execution  were  not  the  only 
matters  to  be  considered,  or  rebutted.  The  great  fundamental  rule 
of  law,  which  requires  impartiality  between  the  parties,  would  have 
been  violated  by  the  ruling  requested,  and  it  was  properly  refused. 
How  far  a  party  can  be  allowed  to  interpose  objections  as  to  particu- 
lar testimony  under  such  a  general  objection,  maybe  very  question- 
able. But  if  open,  we  do  not  find,  on  perusal  of  the  report,  any 
admission  which  is  clearly  illegal.  The  rule  allowing  the  introduction 
of  the  declarations  of  a  testator,  to  show  the  condition  of  his  mind, 
is  very  general,  and  admits  much  that  would  be  excluded  if  offered 
as  testimony  to  prove  facts.  The  rule  allows  great  liberality  to 
both  parties  as  to  the  kind  of  evidence,  and  as  to  the  length  of  time 
over  which  it  extends.  Much  is  necessarily  left  to  the  discretion 
of  the  presiding  judge,  and  it  is  impossible  to  lay  down  any  general 
rules  which  would  cover  all  cases.  To  enable  the  jury  to  determine 
the  real  state  of  mind,  the  action  of  that  mind,  as  shown  besc  by 
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eonversationfly  declarations,  claims  and  acts,  is  the  most  satisfactory 
evidence.  But,  in  order  to  fairly  judge,  the  examination  most  not 
be  confined  to  a  single  declaration,  or  conversation,  bat  most  em- 
brace sometimes  many  years  and  many  different  acts  and  declara- 
tions, and  sometimes,  perhaps,  the  evidence  may,  at  first  view,  be 
remote  and  far  from  a  demonstration. 

The  judge  was  very  decided  and  emphatic  in  his  charge  to -the 
,}ury  in  enforcing  upon  them  the  fact,  that  these  declarations  of 
Mrs.  Green  were  admitted  to  show  her  state  of  mind,  and  of  her 
feelings  toward  the  parties,  and  whether  or  not  they  exhibited  evi- 
dence of  insanity,  or  delusion  amounting  to  in(;anity,  at  any  time. 
'^  They  are  not  to  be  regarded  as  proof  that  what  she  said  to  the 
witnesses,  or  wrote  in  these  papers,  wjBre  facts.  They  are  not  given 
on  oath.  They  are  not  legal  evidence  of  the  facts  stated.  The 
judge  repeated  and  elaborated  this  idea,  so  that  the  jury  must  have 
understood  the  weight  they  could  give  to  this  species  of  evidence. 

The  exceptions,  however,  as  to  this  part  of  the  case,  are  that  the 
•evidence  was  not  confined  to  spiritualism  and  the  execution  of  the 
will.     We  think  it  clear  that  it  should  not  have  been. 

The  chief,  if  not  the  only,  specification  dwelt  upon  by  the  coun- 
sel is  the  written  statement  of  Mrs.  Oreen,  which  has  annexed  to 
it  a  jurat.  The  counsel  is  mistaken  in  saying  that  it  was  used  as 
•evidence  of  the  facts  therein  stated.  It  was  admitted  expressly  — 
the  same  as  much  other  evidence  of  a  like  character — solely  to 
show  the  state  of  mind  of  the  testatrix  in  reference  to  the  very 
matters  in  question.  The  jurat  did  not.  make  it  a  deposition,  or 
give  it  any  greater  force  or  effect.  It  was  still  the  declaration  of 
Mrs.  Green,  and  the  jury  were  charged  distinctly,  not  to  regard  it 
48  proof  of  the  actual  existence  of  any  fact. 

The  rule  given  as  to  the  burden  of  proof  was  clearly  correct 

Exceptio7i8  and  motio7i  overruledL 

Applbtov,  0.  J.,  Walton  and  Dickebson,  JJ.,  concurred. 

Babbowb,  J.,  did  not  sit  in  this  case. 
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PUintUr  wafl  Indnoed  to  loan  monej  to  O.  bj  means  of  fnlee  and  frandolent 
oral  lepreientationii  made  bj  defendant  eonoeming  the  financial  credit  and. 
abilitj  of  O.  The  money  was  paid  by  plaintiff  to  defendant  who  passed  it 
over  to  O.  Held,  that  the  statute  of  frauds  was  a  defense  to  an  action  for 
money  had  and  reoelTod. 

A  teemi  that  defendant  might  have  been  liable  in  some  form  of  action  if 
the  credit  had  been  given  to  him  instead  of  to  O.;  or  if  defendant  and  O.  bad- 
conspired  to  defraud  plaintiff ;  or  if  defendant's  representations  bad  related 
to  specific  property  of  O.  instead  of  to  his  general  character  and  crsdit. 

ACTION  for  money  had  and  receiyed.    The  opinion  gtatee  the 
case. 

TaUtnan  S  Lardbee  and  W.  Oilb&rt,  for  defendant 

y,  M,  WhUmore  and  J.  SL  Baker,  for  plaintiiL 

PETBfidy  J.  In  oar  view  of  the  facts  of  this  oaae^  the  instraotion 
oomplained  of  was  erroneous.  There  was  evidence  tending  to 
show  that  the  plaintiff  made  certain  loans  to  one  Ezekiel  Oliyer; 
that  he  was  induced  to  do  'so  by  means  of  certain  &lse  and  fraudu- 
lent oral  representations,  made  by  the  defendant,  concerning  the 
financial  credit  and  ability  of  Oliver;  that  the  money  was  paid  by 
the  plaintiff  into  the  hands  of  the  defendant,  as  the  bailee  or  agent 
of  Oliver,  and  immediately  passed  by  him  to  his  principal. 

The  jury,  among  other  things,  were  instructed,  substantially,  that 
it  was  immaterial  whether  the  defendant  paid  the  money  over  to 
Oliver  or  not;  or  that  he  informed  the  plaintiff,  when  he  obtained 
the  money,  that  he  got  it  for  Oliver;  or  that  he,  in  fact,  got  it  for 
Oliver,  and  upon  his  credit,  provided  it  was  passed  to  him  through 
the  defendant's  hands. 

We  think  that  these  facts  would  bring  the  case  within  the  statute 
of  frauds;  and  that,  for  that  reason,  the  instruction  cannot  be  sua- 
tained.  Besure,  in  this  case  the  statute  was  not  specially  pleaded 
by  the  defendant,  nor  was  it  required  to  be,  where  the  declaration. 
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oontained  only  the  general  connt  of  money  had  and  receivedy  as  the 
nature  of  the  claim  alleged  was  not  thereby  disclosed  to  him. 
Boston  Duck  Company  v.  D&wey,  6  Gray,  446.  Nor  does  it  appear 
that  the  evidence  alluded  to  was  admitted  against  the  objection  of 
the  defendant,  but  it  was  so  interwoven  with  the  other  testimony, 
which  was  admissible,  that  any  attempt  at  separation  in  the  story 
of  witnesses  wonld  have  been  impracticable.  We  are  of  the  opinion 
that  the  defendant  was  guilty  of  no  laches  that  should  debar  him 
of  this  defer.se. 

The  declaration  does  not,  of  itself,  set  out  the  particular  fMts 
whiud  show  the  wrong  complained  of  to  be  within  the  statute  of 
frauds.  Nor  is  that  necessary  in  order  to  make  a  defense  under 
the  statute  avaUable.  The  language  of  the  act  is  that  ^*  no  "  action 
shall  be  maintained  ''by  reason  of"  any  representation.  It  doea 
not  require  that  the  plaintiff  must,  in  terms,  declare  upon  the  rep- 
resentation. The  true  test  whether  the  cause  of  action,  in  what- 
ever form  alleged,  comes  within  the  statute  is,  whether  the  action 
can  be  sustained  without  proof  of  the  representation.  If  such 
proof  is  essential  to  the  action,  the  statute  applies.  It  is  imma- 
terial that  the  defendant  may  have  had  some  design  of  obtaining 
an  advantage  to  himself  in  consequence  of  the  loan  to  Oliver,  or 
that  such  a  thing  resulted  from  the  transactions,  provided  the  pri- 
mary object  of  the  representations  was  to  induce  the  procurement 
of  a  credit  to  Oliver,  and  the  loans  were  obtained  thereby.  In 
such  case  the  protection  extended  by  the  statute  is  absolute  and 
complete.  These  propositions  are  directly  maintained  by  the  fol- 
lowing authorities:  Kimball  v.  Comsiock,  14  Gray,  608;  Wdh  v. 
Prince,  15  id.  562  ;  Mann  v.  Blanchardy  2  Allen,  886 ;  McKin- 
net/  V.  Whiting,  8  id.  208 ;  Hadock  v.  Ferguson^  7  Ad.  &  Ell. 
94  ;  Browne  on  Statute  of  Frauds,  §  184;  Heam  v.  Waterhoiise^ 
39  Me.  96. 

This  view  of  the  case  does  not  necessarily  deprive  the  plaintiff  of 
all  remedy.  The  rulings  and  instructions  now  complained  of 
would  undoubtedly  be  right,  should  it  appear  in  another  trial  that 
the  credit  for  the  loans  was  given  to  the  defendant,  instead  of  to 
Oliver.  The  statute  was  evidently  intended  to  bar  only  actions  for 
verbal  representations,  made  with  the  intent  that  the  person  con- 
cerning whom  they  are  made  may  obtain  credit,  money  or  goods 
thereupon.  Norton  v.  Huxley,  13  Gray,  287.  Or  should  the  plain- 
tiff be  able  to  show  that  he  parted  with  his   money  in  conscquenoe 
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(ft  representations  made  by  Oliver  himself^  of  which  the  defendant 
had  knowledge,  eonearring  and  conspiring  with  Oliver,  in  such 
case  the  defendant  might  be  liable  in  tort,  or  for  money  had  and 
recoired,  the  plaintiff  wai\-ing  the  tort  See  Knapp  t.  Hobbs,  50 
N^.  Q.  476,  a  oase  in  some  of  its  features  resembling  the  case  at 
bar  Richardson  V.  Kimball,  28  Mc.  476.  Or  should  it  appear 
that  the  representations  relied  u|K)u,  if  made  by  the  defendant, 
related  to  the  nature,  character  and  title  of  the  mill  property  of 
Oliver,  rather  than  to  his  general  character  and  credit,  pecuniarily, 
then  an  interesting  question  would  arise,  upon  which  judicial 
opinion  is  somewhat  divided,  whether  or  not  the  action  can  bo 
maintained  on  that  account.  All  these  hypotheses  of  fact  have 
some  semblance  of  foundation,  at  least,  in  the  evidence  reported. 
See  Browne  on  Statute  of  Frauds,  §g  182, 183 ;  Mediury  v.  Watson^ 
6  Mete.  246 ;  Swann  v.  Phillips,  8  Ad.  &  Ell.  457 ;  Lyde  v.  Bar^ 
nardy  Tyrw.  &  Gr.  (Exch.)  250. 


Applbtok,  C.  J.,  GuTTiKO  and  Dickbbsok,  JJ.,  oonooned. 
Wautok,  J. ,  concurred  in  the  result. 


Lawleb  y.  Akdbosgogoik  Railboad  Oomfaitt. 

Matter  and mr^atU^if^wry  to  mnant  by negfigeMB  ofw  mrwmiii. 


4  declaration  alleged  that  plaintiff  was  employed  m  a  laborer,  in  repairing  ■ 
enlTert  for  defendants,  which  was  in  a  dangerous  condition ;  that  the  dangei 
wu  unknown  to  him,  but  known  to  defendants'  agent  and  roadmasier  in 
charge  of  the  repairs ;  and  that  defendants,  bj  their  agent  and  roadmaster, 
so  negligently  conducted  the  repairs  that  plaintiff  was  injured.  Held,  thai 
the  declaration  was  insufficient,  because  there  was  no  allegation  of  negU- 
p^nce  on  the  part  of  the  defendants  in  selecting  oompelent  sexrants,  nor 
that  the  injnrj  was  caused  by  the  daogeroos  condition  of  the  colTert. 
Defendants'  roadmaster  and  plaintiff  must  be  deemed  fellow  senraots.  (Sm 
note^p.  480). 

A  OTION  on  the  case  for  injnries  received  by  plaintiff,  while 
ix  employed  by  defendants  in  repairing  a  culvert  The  declara- 
tion  alleged  in  substance  that  the  plaintiff  was  employed  as  a  laborer 


JULY  TERM,  1873.  435 

Lawlar  t.  Androsooggin  Railroad  Co. 

by  defendants,  a  railroad  company,  in  repairing  a  calvert  which  wa« 
in  a  dangerous  condition;  that  he  was  not  aware  of  the  danger, 
but  defendants'  agent  and  roadmaster  well  knew  such  danger;  and 
that  defendants,  by  their  agent  and  roadmaster,  so  carelessly  and 
negligently  managed,  conducted  and  supervised  the  making  of  the 
repairs,  that  an  oTerhanging  mass  of  stone  and  earth  fell  upon 
plaintiff,  seriously  injuring  him.  A  demurrer  to  this  declaration 
was  sustained,  and  plaintiff  excepted. 

Bradbury  £  Bradbury  and  Record  dt  HiUcfiinson,  for  plaintiff* 
It  was  unnecessary  to  allege  negligence  in  defendants,  except  in  a 
general  way.  Hilliard  on  Bemedies  for  Torts,  227 ;  Indianapolis 
T.  Keiley,  23  Ind.  133;  Chicago  y.  Carter,  20  HI.  370.  The  road- 
master  was  acting  for  defendants.  Shearman  &  Bedfield  on  Neg. 
113,  §  87,  and  cases  cited ;  Ooddard  y.  Grand  Trunk  R%  57  Me. 
223;  S.  0.,  2  Am.  Bep.  39.  The  roadmaster  and  the  laborers  were 
not  feUow-servants.     Shearman  &  Bedfield  on  Neg.  127,  §  102. 

FryBy  Cotton  dt  White,  for  defendants.  A  servant  can  only  re- 
cover of  his  master  for  an  injury  when  it  was  caused  by  the  direct 
act  of  the  master,  or  by  his  negligence  in  hiring  an  incompetent 
person  to  carry  on  the  work,  through  whose  incompetency  the  acci- 
dent occurs.  Therefore  such  negligence  must  be  stated  in  the 
declaration,  or  it  will  be  bad  on  demurrer.  Schouler  on  Dom.  Bel. 
G42;  Shearman  &  Bedfield  on  Neg.,  §  90;  Bedfield  on  Bail  ways, 
518,  §  131;  2  Hilliard  on  Torts,  470,  §  25;  Carle  v.  B.  £  P.  C.  £ 
R.  R.  Co.y  43  Me.  270 ;  BuzzeU  v.  Laconia  Co.,  48  id.  113  ;  Beau- 
lieu  v.  Portland  Co.,  48  id.  295  ;  Hayes  v.  Western  R.  R.  Co.,  3 
Gush.  270;  Albro  v.  Agawam  Co.,  6  id.  75;  King  v.  B.  di  W.  R.  R. 
Co.,  9  id.  112 ;  Oilshannon  v.  Stony  Brook  R.  R.  Co.,  10  id.  228 ; 
Seaver  v.  B.  di  M,  R.  R.,  14  Gray,  466,  and  many  other  cases.  It 
makes  no  difference  whether  the  servants  are  of  the  same  grade  or 
not.    Beaulieu  v.  Portland  Co.,  supra. 

Appletok,  C.  J.  It  is  well  setUed  in  this  State  that  a  servant 
who  is  injured  by  the  negligence  or  misconduct  of  his  fellow-ser- 
vant cannot  maintain  an  action  against  his  master  for  such  injury. 
Carle  v.  B.  di  P.  G.  R.  R.  Co.,  43  Me.  269;  Beaulieu  v.  Portland 
Co.,  48  id.  291.  "  The  rule,"  observes  Earlk,  C.  J.,  in  Tunney  v. 
Midland  Railway  Co.,  Law  Bcp.,  1  C.  B.  291 ,  ''has  been  settled  bj 
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jk  series  of  deoisioiis,  beginning  with  Pri$Btly  v.  Ibwiir,  3  M.  ft  W. 
1,  and  ending  with  Morgan  v.  Vaie  of  Neath  Baiboay,  Law  Rem 
1  Q.  B.  148,  that  a  servant,  when. he  engages  to  serre  a  master,  an« 
dertakes,  as  between  himself  and  his  master,  to  run  all  the  oidinaiy 
.risks  of  the  service,  including  the  negligence  of  hisfellow-flervanta.'' 
This  is  pretty  universally  recognized  as  law  in  the  decisions  of  the 
courts  of  the  different  States  in  this  country. 

Nor  is  the  law  held  differently  when  the  employee  causing  the 
injury  is  engaged  in  a  different  department  of  the  same  general 
service,  or  exercising  a  higher  grade  of  authority.  In  FMham  v. 
England,  Law  Sep.,  2  Q.  B.  33,  it  was  argued  that  the  foreman, 
by  whose  negligence  the  injury  occurred,  should  be  deemed  as  the 
*'  otter  ego  "  of  the  master  and  not  as  the  feUow-servant  of  the 
party  injured,  but  the  court  held  otherwise.  ^^  We  think,"  remarks 
Mbllob,  J.,  'Hhat  the  foreman  or  manager  was  not,  in  the  sense 
^contended  for,  the  representative  of  the  master.  The  master  still 
retained  the  control  of  the  establishment,  and  there  was  nothing 
to  show  that  the  manager  or  foreman  was  other  than  a  fellow-ser- 
vant of  the  plaintiff,  although  he  was  a  servant  having  greater 
authority.  As  was  said  by  Willes,  J.,  in  Oattagher  v.  Piper,  33 
L.  J.,  C.  B.  335,  ^  a  foreman  is  a  servant  as  much  as  the  other  ser- 
vants whose  work  he  superintends.' "  This  was  held  to  be  the  law 
of  this  State,  in  Beaulieu  v.  Portland  Co.,  48  Me.  295 ;  and  in 
Massachusetts,  in  OiUhannon  v.  Stony  Brook  R.  R.,  10  Oush.  228 ; 
in  Vermont,  in  Hurd,  adm.,  v.  V.  0.  R.  R.  Go.,  32  Vt  473. 

The  master  is  liable  for  the  consequences  of  negligence  in  the 
selection  of  his  servants.  The  gist  of  the  action  is  negligence.  It 
is  the  duty  of  the  master  to  select  fit  and  competent  servants. 
Negligence  exists  when  the  master  fails  to  do  his  best  to  accomplish 
this.  Oilman  v.  Eastern  R.  R.,  10  Allen,  238;  Warner  v.  Erie  R 
R.,  39  N.  Y.  468.  Where  the  servant  attempts  to  hold  the  master 
for  his  negligence  in  procuring  suitable  servants,  the  charge  of 
negligence  should  be  duly  alleged  in  an  appropriate  count.  Harper 
V.  Ind,  <£  St.  Louis  R.  R,  Co.,  47  Mo.  567  ;  Moss  v.  Pacific  R.  R., 
49  i^.  167. 

The  master  of  men  in  dangerous  occupations  is  bound  to  pro- 
vide  for  their  safety,  and  this  obligation  extends  equally  to  the  pro« 
viding  good  and  sufficient  machinery,  and  to  the  procuring  skilled 
«nd  judicious  men  by  whom  it  is  to  be  controlled.  Coot  fibs  v.  Nets 
Bedford  Cordage  Co.,  102  Mass.  572;  Fitch  v.  AUen,  98  id.  573 
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'When  a  master  employs  a  servant  on  a  work  of  a  dangerous  char- 
-acter,  he  is  bound  to  all  reasonable  precautions  for  the  safety  of 
bis  workmen.  Patterson  v.  WaUacey  1  Macq.  757.  And  that 
they  be  not- exposed  to  unreasonable  risks.  Ifbyes  v.  Smithy  28  Vt» 
'29.  But  the  negligence  of  a  fellow-servant  is  regarded  as  an  ordi- 
nary risk.     Brydon  y.  Stewarty  2  Macq.  30. 

The  declaration  alleges  that  a  culyert  being  out  of  repair  and 
in  a  dangerous  condition,  and  the  plaintiff  being  employed  to 
i-epair  the  same,  he  being  ignorant  of  its  dangerous  condition,  of 
which  the  defendants,  or  their  servants,  were  well  aware,  the  de- 
fendants *'  by  their  agent  and  roadmaster.  did  so  carelessly  and  neg- 
ligently manage  and  conduct,  supervise  and  control  the  making  o| 
said  repairs  upon  said  culvert,"  that  the  plaintiff  was  grievously 
injured.  The  careless  and  negligent  management  of  the  defend- 
unts'  servants  is  the  only  cause  of  the  injury  set  forth.  There  is 
no  allegation  of  negligence  on  the  part  of  the  defendants  in  select- 
ing incompetent  servants,  nor  is  it  alleged  that  the  dangerous  con- 
dition of  the  culvert  was  the  cause  of  the  injury. 

Exceptions  overruled. 

Waltok,  Diokbbsok,  Babbows,  Dakfobth  and  Yibgik,  JJ., 
-concurred. 

KoTB.— On  the  qnaatlon  of  oommon  emploTnient,  or  ai  to  when  terrants  are 
ou-Bervants,  see  LaloTy.  Chiieaoo,  BufUngUm  A  Qmtnoy  B.  R.  Co,  (52  Ul.  401), 
4  Am.  Rep.  616;  Chieaoo,  etc,  R.  R.  Co,  v.  Murphy  {S^  lU.  386),  5  id.  48;  FUke  Vi 
Boston  A  Albany  R.  R,  Co.  (58  N.  T.  549),  18  Am.  Rep.  545;  Brothers  v.  Cart- 
ter  (62  Mo.  978),  14  Am.  Rep.  424;  Ford  v.  Fitdhfmrgh  R.  R,  Co,  (110  Mass.  240), 
14  Am.  Rep.  588. 

In  Laning  v.  The  New  York  Central  R.  H.  Co,  (48  N.  Y.  521)  10  Am.  Rep. 
417,  FoiiGER,  J.,  in  delivering  the  opinion  of  the  oonrt,  states  the  general  prin- 
ciple : 

**  A  master  is  not  liable  to  those  in  his  employ  for  injuries  resulting  from  the 
negligenoe,  carelessness,  or  misoondnot  of  a  feUow-senrant  engaged  in  the  same 
general  business.  Kor  is  the  liability  of  the  master  enlarged  when  the  servant 
who  has  sustained  an  injury  is  of  a  grade  of  the  service  inferior  to  that  of  the 
servant  or  agent  whose  negligence,  carelessness,  or  misconduct  has  caused  the 
injury,  if  the  service  of  each,  in  his  particular  labor,  are  directed  to  the  same 
general  end.  And  though  the  inferior  in  grade  is  subject  to  the  control  and 
directions  of  the  saperior  whose  act  or  omission  has  caused  the  injury,  the  rule 
is  the  same.  Nor  Is  it  necessary,  to  exempt  the  master  from  liability,  that  the 
sufferer  and  the  one  who  causes  the  Injury  should  be  at  the  time  engaged  in  the 
same  particular  work.  If  they  are  in  the  employment  of  the  same  master, 
engaged  in  the  same  common  work  and  performing  duties  and  services  for  the 
same  general  purposes,  the  master  is  not  liable.'*  But  Chttrch.  C.  J.,  in  deliv 
tring  the  opinion  of  the  court,  in  Flike  v.  The  Boston  A  Albany  R.  R,  Co,^ 
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tupra,  observed  that  there  is  a  ''difficulty  in  appljiiiK  the  rale  in  actions  affainsi 
oorporations,  whose  whole  business  can  only  be  transacted  by  agents  who  are 
in  some  sense  co-servants.  In  89  N.  Y.  the  court  decided  that  a  corporation 
nasi  liable  if  negligence  causing  injury  to  a  subordinate  servant  could  be 
imputed  to  the  directors,  but  did  not  establish  any  definite  rule  on  the  subject. 
The  true  rule,  I  apprehend,  is  to  hold  the  corporation  liable  for  negligence  or 
want  of  proper  care,  in  reepect  to  such  acts  and  duties  as  it  is  required  to  peiv 
form  and  discharge  as  master  or  principal,  without  regard  to  the  rank  or  title 
of  the  agent  intrusted  with  their  performance.  As  to  such  acts,  the  agent 
occupies  the  place  of  the  corporation,  and  the  latter  should  be  deemed  present, 
and  consequently  liable  for  the  manner  in  which  they  are  performed.  If  an 
agent  employs  unfit  servants,  his  fault  is  that  of  the  corporation,  because  it 
occurred  in  the  performance  of  the  principal's  duty,  although  only  an  agent 
ni  in  self.  So  in  providing  machinery  or  materials,  and  in  the  general  arrange- 
ment and  management  of  the  business,  he  is  in  the  discharge  of  the  duty  per- 
taining to  the  principal.'* 

In  rlarper  y.  The  Indianapolis^  etc.<,  R.  JR.  Co.  (47  Mo.  667),  4  Am.  Rep.  d53» 
wherein  the  company  was  held  liable  for  an  injury  resulting  from  their  agent's 
not  emplojing  competent  servants,  Wagnxb,  J.,  said:  ''  Corporations  can  only 
act  through  their  agents,  and  when  they  delegate  power  to  an  agent,  and  he 
executes  that  power,  it  is  the  act  of  the  company.*'  In  the  course  of  a  very 
able  opinion  delivered  at  general  term  of  the  Supreme  Court,  Mr.  Justice  PoT- 
TSR  said.  In  Bricfener  v.  JV.  Y.  OenL  H.  IL  Co.,  2  Lans.  606  (afllrmed  by  the  Court 
of  Appeals,  on  the  authority  of  Laning  v.  N.  Y.  CtnL  R.  R.  Go.,  supra,  see  49 
N.  Y.  672) :  '*  A  corporation  cannot  act  personally.  It  requires  some  person  to 
superintend  structures,  to  purchase  and  control  the  running  of  oars,  to  employ 
and  discharge  men,  and  apply  all  needful  appliances.  This  can  only  be  done  by 
agents.  When  the  directors  themselvea  personally  act  as  such  agents  they  are 
the  representatives  of  the  corporation.  They  are  then  the  executive  head  or 
master.  Their  acts  are  the  acts  of  the  corporation.  The  duties  above  desoril>ed 
are  the  duties  of  the  corporation.  When  these  directors  appoint  some  person 
other  than  themselves  to  superintend  and  perform  all  these  executive  duties 
for  them,  then  such  appointee,  equally  with  themselves,  represents  the  corpo- 
ration as  master  ih  all  these  respects;  and,  though  in  the  performance  of  these 
.  executive  duties  he  may  be  and  is  a  servant  of  the  corporation,  he  is  not  in  those 
respects  a  co-servant,  a  co-laborer,  a  co-employee,  in  the  common  acceptation  of 
those  terms,  any  more  than  is  a  director  who  exercises  the  same  authority. 
Though  such  superintendent  may,  also,  labor  like  other  co-laborers,  and  may  be, 
in  that  respect,  a  co-lal>orer,  and  his  negligence  as  such  co-laborer,  when  acting 
only  as  a  laborer,  may  be  likened  to  that  of  any  other,  yet  when,  by  appointment 
of  the  master,  he  exercises  the  executive  duties  of  a  master — as  in  the  employ- 
ment of  servants,  in  the  selection,  for  adoption,  of  the  machinery,  apparatus, 
tools,  structures,  appliances,  and  means  suitable  and  proper  for  the  use  of  other 
subordinate  servants—then  his  acts  are  executive  acts,  are  the  acts  of  a  master, 
and  these  corporations  are  responsible  that  he  shall  act  with  a  reasonable 
degree  of  care  for  the  safety,  security,  and  life  of  the  other  persons  in  their 
employ.  These  executive  duties  may  also  l>e  distributed  to  difierent  heads  of 
different  departments,  so  that  each  superintendent,  within  his  sphere,  may 
represent  the  corporation  as  master.  In  controlling  and  directing  structures, 
ill  employing  and  dismissing  operatives,  in  selecting  machinery  and  tools,  thus 
he  speaks  the  language  of  a  master.  Then  he  issues  their  orders  to  their  opera 
tires.    Then  he  is  the  mouth-piece  and  interpreter  of  their  will.    Th(>ir  voice 
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whioh  Ib  Bflent,  U  spoken  by  him.  He  then  ouly  speaks  their  ezeoative  will — 
not  the  irrMpomlble  will  of  a  fellow-workman  oroo-iaborer.  The  oorporatioQ 
oan  speak  and  aot  in  no  other  way.  Hla  executive  aots  are  their  aots;  his  n«f» 
ligenoe  is  their  nesUgenoe;  his  oontrol  their  ooutrol.  He  has  in  his  ezeoutiy* 
duty  no  eqnaL  He  is  not,  while  in  the  performanoe  of  these  executive  duties, 
<>nly  the  eqnal  of  the  common  oo-laborer  or  co-servant.** 

In  Ford  ▼.  lYtoMuty  H.  H.  Co.,  sufifu,  it  was  said:  '*The  agents  who  ara 
charged  with  the  duty  of  supplying  safe  machinery  are  not,  in  the  true  sense 
of  the  rule  relied  on,  to  be  regarded  as  fellow-servants  of  those  who  engage  In 
operating  it.  They  are  charged  with  the  master^s  duty  to  his  servant.  Th^ 
are  employed  in  distinct  and  independent  departments  of  service,  and  there 
is  no  difficulty  in  distinguishing  them,  even  when  the  same  person  renders 
service  by  turns  in  each,  as  the  convenience  of  the  employer  may  require. 
In  one,  the  master  cannot  escape  the  consequence  of  the  agent's  negligence  if 
the  servant  is  injured;  in  the  other,  he  mi^^.** 

In  BroiUten  v.  CarUer,  supra,  the  Supreme  Court  of  Missouri  held,  that  a 
superintendent  who  has  entire  control  of  any  work,  with  power  to  employ  or 
discharge  workmen,  and  to  provide  and  remove  material,  is  not  a  fellow-servant 
within  the  meaning  of  the  rule  that  a  master  is  not  liable  for  injnries  to  a 
servant  caused  by  the  negligence  of  a  co-servant.  In  Corcoran  v.  Holbrook,  SO 
N,  Y.  617  (whioh  will  be  reported  in  the  next  volume  of  this  series  of  reports), 
the  same  doctrine  was  applied  to  individuals  conducting  their  business  through 
agents.  In  that  case  the  plaintiff  was  an  employee  in  defendants'  cotton  mill, 
and  was  injured  by  a  defective  elevator  therein.  Rapallo,  J.,  delivering  the 
opinion  of  the  court,  used  this  language :  **  The  defendants  who  operated  the 
mill  at  the  time  of  the  iujuiy  gave  no  personal  attention  to  conducting  the 
mill,  but  it  was  managed  by  a  general  agent,  who  had  general  charge  of  the 
mill,  machinery  and  operatives,  with  power  to  purchase  all  supplies,  and  hire 
and  discharge  operative^.  It  is  evident  that  this  general  agent  was  not  a  mere 
fellow-servant  of  the  plaintiff,  who  was  a  common  hand  in  the  mill,  but  that 
he  was  charged  with  the  performance  of  the  duties  whioh  the  defendants  owed 
to  the  hands  employed  in  the  mill.  There  was  no  other  person  to  discharge 
those  duties,  and  the  defendants  could  not,  by  absenting  themselves  from  the 
mill,  and  refraining  from  giving  any  personal  attention  to  its  conduct,  but  com- 
mitting the  entire  charge  of  it  to  an  agent,  exonerate  themselves  from  those 
duties,  or  from  the  consequences  to  perform  them.  It  was  the  duty  of  the 
defendants  toward  their  employees  to  keep  the  elevator  in  a  safe  condition, 
and  to  repair  any  injury  to  it  which  would  endanger  the  lives  or  limbs  of  their 
emplojeen,  who  were  lawfully  and  properly  and  in  the  performance  of  their 
funotionfl  in  the  habit  of  using  it.  That  duty  they  delegated  to  their  agent. 
As  to  aots  whioh  a  master  or  principal  is  bound  as  such  to  perform  toward 
his  employees,  if  he  delegates  the  performance  of  them  to  an  agent,  the  agent 
occupies  the  place  of  a  master,  and  the  latter  is  deemed  present,  and  liable  for 
the  manner  in  which  they  are  performed.  This  rule  is  as  applicable  to  individ- 
uals as  to  corporations.*' 

.  In  Wonder  v.  The  BaUimore  A  Ohio  B.  R.  Co.  (32  Md.  411),  8  Am.  Rep.  148, 
ALVEr,  J.,  said :  ''  Who  is  a  fellow-servant  within  the  meaning  of  the  rule  has 
been  a  question  of  some  diversity  of  dicision,  though  the  decided  weight  of 
authority  is  to  the  effect  that  all  who  serve  the  same  master,  work  under  the 
same  control,  derive  authority  and  compensation  from  the  same  sovaof,  and 
sre  engaged  in  the  same  general  business,  though  it  may  be  indifferent  grades 
And  departments  of  it,  are  fellow-servnnt^.  each  taking  the  risk  :f  the  rf>-nr's 
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aeKligonoe.*'  The  same  rule  wm  more  gonenllj  stated  in  Hani  ▼.  VtrmtnUA 
Camada  R,  R,  Oo.,a8  Vt.  478:  '^All  who  m  engaged  In  aooomplkhing  tiie 
ultimate  porpoee  in  Ttefw— that  la,  the  wmntngof  the  road— mnet  be  regarded 
aa  engaged  in  tiie  aame  genand  bnaiiieM  within  the  meaning  of  the  rale."  See 
oaiea  oited  in  note  to  Wonder  t.  The  BtOUmore  A  OMo  B.  B.  Co., 8  Am. 
Rep.  148. 

In  FroMt  ▼.  Untfcm  PaoiM  JR.  B.  Co.,  2  Dil.  868.  Judges  Dillon  and  Dundt 
held  that  the  mle  exempting  the  maater  liad  no  appiioation  where  a  foreman 
in  the  empioj  of  a  railroad  oompanj,  having  charge  of  dangerooi  maohiueiy, 
ordered  an  inftmt  employee  under  him  upon  a  seryioe  hanudoos  to  life  or  limb, 
and  which  waa  not  witliin  the  scope  of  the  ordinary  duties  of  the  servant  thus 
commanded  to  perform  it.  Tliis  decision  waa  aillrmed  by  the  Supreme  Court 
of  the  United  States,  in  17  WalL  668,  expressly  on  the  ground  that  the  injuxy 
was  received  while  the  boy  was  doing  what  he  had  not  contracted  to  do,  and 
Datib,  J.,  deliTering  the  Judgment  of  the  court,  after  stating  the  mle  that  a 
servant  waa  presumed  to  take  upon  himself  the  risks  incident  to  the  under- 
taking, said :  "  But  this  presumption  cannot  arise  where  the  risk  is  not  within 
the  contract  of  service,  and  the  servant  had  no  reason  to  believe  he  would 
have  to  encounter  it.'*  The  Supreme  Court  of  Rhode  Island  held  the  same 
doctrine  In  3fami  v.  OrUniJUA  Print  IFbrfcs,  to  appear  in  11  R.  I.  There,  a  fire- 
man employed  to  tend  an  engine  was  called  upon  by  the  engineer  to  assist  in 
throwing  on  a  belt  which  worked  a  pump  used  to  fill  the  boiler.  The  fireman 
being  injured  by  the  belt  brought  an  action  for  the  fnjoiy  received  against  the 
corporation  which  employed  both  the  engineer  and  himself;  the  court  held, 
that  if  the  fireman,  although  employed  only  for  a  fireman,  was  placed  under 
the  orders  of  the  engineer,  and  was  by  him  suddenly  called  upon  to  assist  in 
throwing  on  a  belt,  out  of  his  own  sphere,  but  within  the  sphere  of  duty  of 
the  engineer,  and  was  thus  subjected  to  a  risk  with  which  he  was  not  acquainted, 
or  to  a  peculiar  and  greater  risk  at  that  time,  and  of  which  he  was  not  informed 
or  cautioned,  the  .defendant  would  be  Uable. 

And«  we  believe,  it  may  be  safely  said  that  the  result  of  Judicial  opinion  in 
England  is  to  show  that  where  one  servant  is  Injured  by  another,  the  question 
is  not,  whether  the  two  servants  were  ooaoftoroteuri  or  fellow-workmen  in  any 
technical  sense  of  the  term,  but  whether  the  damage  was  within  the  risk  Inci- 
dent to  the  service  undertaken.  The  negligence  of  a  fellow-workman  engaged 
upon  a  common  work  Is  commonly  accounted  among  the  risks  undertaken,  but 
is  only  a  subordinate  instance.  This  was  the  doctrine  of  WUeon  v.  Merry ^  L. 
R.,  1 H.  of  L.  8c.  826.  In  that  case  the  plaintllTs  son  was  killed,  while  in  the 
employ  of  the  defendants  as  a  miner,  by  an  explosion  of  fire-damp,  alleged  to 
have  been  occasioned  by  a  defective  draft  iu  the  pit,  and  It  was  claimed  that 
the  defect  In  the  draft  was  caused  by  a  scaffold  or  platform  which  had  been 
erected  in  the  pit  to  aid  in  working  the  mine.  The  defendants  did  not,  them- 
selves, take  any  part  in  the  erection  of  the  platform,  nor  was  any  personal  fault 
or  negligence  of  any  kind  imputed  to  them.  They  had  a  general  manager  of 
their  mines,  and  under  him  was  the  manager  of  the  pit  where  the  injury  hap- 
pened.— both  proved  to  be  competent  persons,  selected  by  the  defendants  with 
due  care  and  furnished  with  all  the  necessary  materials  and  resoaroes  for 
working  in  tlie  beat  manner.  On  the  trial  the  jury  was  chaiged  that  **  if  they 
were  satisfied  on  the  evidence  that  the  arrauKement  or  system  of  ven-iilation 
in  the  Honghhead  pit  at  the  time  of  the  aooldtut  iu  question  liad  been  designee 
and  completed  by  Nelsh  (the  sub-manager),  before  the  deceai*efl  was  er  sailed 
oo  work  in  the  pit,  and  that  the  defendant  had  delegated  to  Keisb  their  whole 
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power,  aathority  and  dut7  in  regard  to  that  matter,  and  alao  in  regard  gene- 
rally to  all  the  undergronnd  operations  wlthoat  control  or  interferenoe  oi 
their  part,  the  deceased  and  Neish  did  not  stand  in  the  relation  of  fellow- work- 
men engaged  in  the  same  common  employment,  and  the  defenders  were  not  on 
that  groond  relieved  from  liability  to  the  pursuer  for  the  consequences  of  faulty 
If  any  there  was,  on  the  part  of  Neish  in  designing  and  completing  said 
arrangements  or  system  of  ventilation.**  The  House  of  Lords  held  this 
eharge  to  l>e  error.  The  Lord  Ctianoellor  (Lord  GAiRira),  after  quoting  from 
the  jadgment  of  Lord  Cranwoitch  in  BartomMU  Coal  Company  v.  lUid,  8 
Maoq.  283,  said : 

**  T  would  only  add  to  this  statement  of  the  law,  that  I  do  not  think  the  lia- 
bility or  non-liability  of  the  master  to  his  workmen  can  depend  upon  the  ques- 
tion whether  the  author  of  the  accident  is  not  or  is,  in  any  technical  sense,  the 
fellow-workman  or  coUaborateur  of  the  sufferer.  In  the  majority  of  cases 
in  which  accidents  have  occurred,  the  negligence  has,  no  doabt,  been  the  negli- 
gence of  afellow-worlnnan;  but  the  case  of  the  fellow-workman  appears  to  me 
to  be  an  example  of  the  rule  and  not  the  rule  itself.  The  ruloy  as  I  think,  must 
stand  upon  higher  and  broader  grounds— as  is  said  by  a  distinguished  jurist : 
Exempla  non  regtringwU  regtUam,  sed  loquntttr  de  oasHms  orebrioribun.  (Dofiel^ 
lu8  de  Jure  Civ*  L.  9,  C.  2  n.)  The  master  is  not  and  cannot  be  liable  to  his  ser- 
vant, unless  there  be  negligence  on  the  part  of  the  master  in  that  in  which  he, 
the  master,  has  contracted  or  undertaken  with  his  servant  to  do.  The  master 
has  not  contracted  or  undertaken  to  execute  in  person  the  work  connected 
with  his  business.  The  result  of  an  obligation  on  the  master  personally  to  exe- 
eate  the  work  connected  with  his  business,  in  place  of  being  beneficial,  might 
be  disastrous  to  his  servants,  for  the  master  might  be  incompetent,  personally, 
to  perform  the  work.  At  all  events,  a  servant  may  choose  for  himself  betweeik 
serving  a  master  who  does  and  a  master  who  does  not  attend  in  person  to  his 
business.  But  what  the  master  is,  in  my  opinion,  bound  to  his  servant  to  do, 
in  the  event  of  his  not  personally  superintending  and  directing  the  work,  is  to 
select  proper  and  competent  persons  to  do  so,  and  to  furnish  them  with  ade- 
quate materials  and.  resources  for  the  work.  When  he  has  done  this,  he  has,  in 
my  opinion,  done  all  that  he  is  bound  to  do.  And  if  the  persons  so  selected 
are  guilty  of  negligence,  tliis  is  not  the  negligance  of  the  master;  and  if  an 
accident  occurs  to  a  workman  to-day  in  consequence  of  the  negligence  of 
another  workman,  skillful  and  competent,  who  was  formerly,  but  is  no  longei^  in 
the  employment  of  the  master,  the  master  is,  in  my  opinion,  not  liable,  although 
the  two  workmen  cannot  technically  l>e  described  as  fellow-workmen.  As  was 
said  in  the  case  of  TarraaU  v.  WM,  25  L.  J.  (N.  8.)  O.  P.  282,  negligence  can- 
not exist  if  the  master  does  his  best  to  employ  competent  persons;  he  cannot 
warrant  the  competency  of  his  servants." 

Lord  C0LON8AY  said :  **  Now  I  agree  with  what  lias  been  said  as  to  the  terma 
fellow-workmeu  and  ooUctboratewr,  They  are  not  expressions  well  suited  to 
indicate  the  relation  on  which  the  liability  or  non-liability  of  a  master  depends, 
especially  with  reference  to  the  great  systems  of  organisation  that  now  exist. 
And  these  expressions,  if  taken  In  a  strict  or  limited  sense,  are  calculated  to 
mislead.  The  same  may  be  said  of  such  words  as  'foreman '  or  *  manager.* 
We  must  look  to  the  functions  the  party  disohaingea  and  his  poeition  in  the 
organism  of  the  force  employed,  and  of  which  he  forms  a  oonstitnent  part.' 
Thi«  doctrine  was  cited  and  approved  in  SmUh  v.  Steele,  L.  B.,  10  Q.  B.  125.  In 
tliat  case,  the  defendants  were  the  owners  of  a  vessel  lying  in  dock  about  to 
oroceed  on  a  voyage,  in  which  the  employment  of  a  pilot  was  compulsory.  The 
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testator  wm  a  pilot,  who  was  engaged  for  the  voyage.  While  performing  hit 
doty  he  was  killed  through  the  negligence  of  the  defendants*  servants.  The 
court  held  tliat  the  pilot  did  not  take  upon  himself  the  risk  of  injuiy  from 
such  a  source,  and  that  the  defendants  were  liable. 

So  in  Howell  v.  Landore  and  Sietnen^s  Steel  Co.,  L.  R.,  10  Q.  B.  62,  the  doctrine 
established  in  WU»on  v.  Mtrry,  stipro,  was  conceded  to  be  settled  law.  In  thai 
ease  a  workman  in  a  colliery  was  killed  by  an  explosion  occasioned  by  tb^  uog- 
ligence  of  the  manager  of  the  colliery  appointed  by  the  owuers  under  the  Coal 
Mines  Regulation  Act,  1872  (36  &  38  Vict.  c.  76),  s.  ZfL  Held,  .hat  the  manager 
and  the  deceased  were  fellow-workmen,  and  that  the  owners  of  the  colliery 
were  not  liable  to  an  action  by  the  representatives  of  the  deceased  under  Lord 
CucPBSix*8  Act  (0  &  10  Vict.  c.  93).  It  was  attempted  to  distinguish  that  pose 
from  WUtton  v.  Merry,  on  the  ground,  among  others,  that  the  defendants 
were  a  corporation  and  could  only  act  by  a  manager.  That,  however,  was  ncit 
oonsldered  to  raise  any  distinction.  See,  also,  Morgan  v.  KoZe  of  Neath,  6  B. 
It  S.  670;  affirmed,  L.  R.,  1  Q.  B.  148;  Indennaur  v.  Damea,  L.  R.,  1 C.  P.  274 ; 
affirmed,  L.  R.,  2  G.  P.  811. 

In  the  case  of  Conroy  v.  Belfast  A  Northern  Counties  Ry.  Co.,  9  Tr.  L.  T.  11. 
217,  recently  (1876)  decided  by  the  Irish  Court  of  Common  Pleas,  it  was  held 
that  the  defendant  was  not  liable  for  an  injury  to  a  miles-man  occasioned  by 
the  negligence  of  the  traffic  manager. 

In  a  recent  case  in  the  English  Court  of  Common  Pleas,  Turner  v.  The  Oreat 
Eastern  Ry,  Co,^  38  Law  Times  R.  (K.  S.)  481,  the  defendant,  a  railway  company, 
employed  a  contractor  to  unload  their  coal  trucks  at  shoots  on  sidings  con- 
structed for  the  purpose.  The  contractor  employed  his  own  laborers,  among 
whom  wastheplaintUt  whom  he  engaged  and  paid«  and  over  whom  he  had 
entire  control.  The  plaintiff,  while  engaged  in  the  work,  was  injured  by  the 
negligent  shunting  of  an  engine  managed  by  the  servants  of  the  defendants, 
which  was  bringing  coal  trucks  on  to  the  sidings  to  the  shoots.  Held,  that 
there  was  no  such  common  employment  between  the  plaintiff  and  the  shunter 
as  would  disentitle  the  former  from  bringing  an  action  against  the  defendants 
for  the  negligence  of  their  servants.  Lord  Colbredob,  in  delivering  the  judg- 
ment of  the  court,  said :  **  The  question,  then,  is,  whether  the  employment 
was  so  common  between  the  plaintiff  and  the  shunter  who  directed  the  engine, 
as  to  bring  the  case  within  Presttey  v.  Fo%ster,  8  M.  &  W.  1,  and  establish  that 
the  action  is  not  maintainable.  The  case  Is  a  difficult  one,  as  I  have  said, 
beeanse  it  is  so  near  the  line ;  and  the  line  to  be  drawn  Is  one  which  it  is  not 
easy  to  state  in  language,  and  I  will  not  attempt  to  give  a  deOnitlon  calculated 
to  meet  all  oases.  Each  case  must  depend  upon  its  particular  circumstances, 
and  no  single  circumstance  can  he  stated  as  being  a  certain  and  single  test  of 
general  applloation;  bnt  several  circumstances  may,  at  any  rate,  be  remarlced 
upon,  all,  or  some  of  which,  when  they  occur,  may  show  what  is  one  side  or 
the  other  of  the  line,  which  is  not  itself  easy  to  be  drawn.  The  case  by  which  we 
were  here  most  pressed  was  WiggeU  v.  Foe,  26  L.  J.  188,  Sx.,  where  the  defendants. 
Fox  and  Henderson,  were  contractors  for  the  building  of  the  Crystal  Palace,  and 
employed  Moss  to  do  part  of  the  work  by  the  piece  for  a  certain  sum,  payabla 
by  monthly  installments,  according  to  the  work  done.  Moss  employed  the 
plaintiit  who  was  killed  by  the  negligence  of  the  defendants*  servants.  The 
Court  of  Exchequer  held,  and  the  decision  was  not  questioned,  that  the  plaintiff 
could  not  recover  against  Fox,  tiecause  Fox  and  Henderson  were  general  ccn- 
tractors  for  the  whole  work,  and  the  sub-coutraotor  was  so  far  ui^der  Fox  and 
Henderson's  control  as  to  loake  his  workmen  in  n  common  employment  with 
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fehoaa  of  the  general  con traotor.  That  case  oame  under  oonsideration  in  A braham 
▼.  Beynoldt,  6  H.  &  N.  148,  in  1800.  There,  however,  the  question  of  oommon 
emplojment  did  not  arise,  so  far  at  least  as  a  common  employer  is  con- 
eemed,  beoaoso  there  'a  servant  going  to  get  bales  from  a  warehouse  not 
belonging  to  bid  master,  was  Injured  by  the  negligence  of  the  warehouseman's 
■ervant  and  on  the  question  being  raised,  could  he  recover  for  the  injury  so 
MHised,  it  was  held  that  he  could.  It  was  held  that  the  faots  did  not  render 
the  employment  of  the  two  servants  a  oommon  one,  or  give  any  control  to  the 
master  of  either  over  both.  This  was  the  express  ground  of  Mabttn'b,  B., 
Judgment,  and  of  his  assent  to  WiggeM  v.  Foot.  So,  too.  Watson,  B.,  and 
ChannxIiL,  B.,  the  latter  of  whom,  oommentin^r  on  Wiggett  v.  Fox^  says :  "  But 
it  was  proved  that  the  deceased  was  paid  by  the  defendants,  and  it  further 
appeared  by  the  printed  rules  which  were  given  in  evidence,  and  by  the  evi- 
dence of  Moss,  that  the  defendants  had  a  control  over  and  power  to  dismiss 
WiKKett,  though  engaged  by  the  contractors.  The  ground  on  which  the  judg- 
ment proceeded  was  therefore  the  payment  of  the  plaintiff  by  the  defendant, 
and  the  control  exercised  by  the  latter  over  him,  so  that  he  could  dismiss  him. 
as  put  by  CaAsnsrwUs^  B.  Now  both  those  grounds  are  wanting  here.  The 
defendants  did  not  pay  the  plaintiff,  and  had  no  control  over  him  so  as  to  be 
able  to  engage  or  dismiss  him.  So  on  these  two  grounds,  it  seems  to  me  that 
this  case  is  dearly  distinguishable  from  Wiggett  v.  Fox,  Then  in  Sadler  v.  Hen- 
loeh,  4  £.  &  B.  670,  which  was  an  action  for  an  obstruotiou  and  nuisance  on  a 
highway  caused  by  a  man  whom  the  defendant  had  employed  to  clean  out  a 
drain,  taking  up  and  improperly  roplaoing  part  of  the  highway  adjacent  to  the 
defendant's  land,  in  which  the  drain  was.  The  question  whether  the  defend- 
ant was  answerable  to  the  plaintiff,  whose  horse  was  injured  by  falling  into  the 
hole  made  in  the  highway,  depended  on  whether  Pearson,  the  man  employed 
by  the  defendant,  was  a  contractor  or  a  servant.  Cbompton,  J.,  says  in  the 
aixument: 

**  Is  not  this  rather  a  case  where  the  employer  maintains  a  control  over  the 
person  whom  he  employs  ;*'  and  in  his  judgment,  ''  the  real  question  is,  whether 
the  defendant  and  Pearson  stand  to  each  other  in  the  relation  of  master  and 
servant.  I  decide  not  on  the  ground  that  Pearson  did  not  employ  the  hands  of 
another,  for  if  he  was  the  defendant's  servant,  the  defendant  would  bo  liable 
for  the  wrong-doing  of  the  person  whom  the  servant  employed ;  though  it  is 
true  that  such  employment  may  sometimes  be  a  test  as  to  whether  the  employer 
was  a  servant  or  an  independent  contractor.  The  test  here  is,  whether  the 
defendant  retained  the  power  of  controlliuK  the  work.'*  Now  I  will  not  say 
that  this  is  the  only  test,  but  it  is  put  there  as  the.  test  by  which  to  distinguish 
whether  a  man  is  a  contractor  or  a  servant ;  and  so  here  it  would  be  the  test  to 
discover  whether  Lanesborough  was  a  contractor  or  a  servant,  and  on  this 
point  the  report  of  the  Judge  says  that  he  could  engage  and  pay  his  own  serv- 
ants. Then,  to  take  it  in  another  way :  suppose  the  situations  reversed,  and 
that  the  plaintiff  had  negligently  caused  injury  to  some  ooe  else.  It  seems 
to  me  extravagant  to  say  that  such  a  person  could  sue  the  now  defendants  for 
such  injury.  They  would  say  in  defense,  and,  as  I  think,  say  unanswerably,  we 
had  no  control  over  the  man,  we  did  not  engage  him  and  could  not  dismiss 
him,  we  are  therefore  not  liable  for  his  negligence.  If,  then,  in  such  a  case  an 
aetion  would  not  lie  against  the  railway  company,  it  follows  that  the  same 
fix>and  which  would  save  them  there  would  make  them  liable  here.  It  is  not 
aeoessary.  In  my  opinion,  to  discuss  Munay  v.  CtMTie,  ubi  sup.,  there  was 
dearly  an  independent  employment  in  that  case,  and  the  peculiar  circum 
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•tanoefl  do  not  mftke  it  applicable  here.  On  the  whole,  therefore,  though  the 
oasee  are  oaees  of  difflcultj,  I  think  that  this  is  not  within  the  aathorttj  of 
WiogeU  ▼.  Fox^  tiMtiip.,  and  if  it  it  not,  the  action  la  maintainable,  and  tha 
plaintiff  entitled  to  his  verdict.*' 

In  Qannon  v.  JJotiaotonio  R,  R.  Co.,  112  Mass.  284,  it  is  held  that  the  mle  tha^ 
a  servant  cannot  recover  of  his  master  for  damages  sustained  from  the  negli- 
gence of  his  fellow-servant,  does  not  prevent  his  maintaining  an  action  againat 
his  master  for  consequential  damages  by  him  sustained  through  an  injury  to 
his  w^fe.  Colt,  J.,  delivering  the  opinion  of  the  court,  said:  **The  implied 
contract  on  the  part  of  the  servant,  bj  which  he  assumes  the  risk  of  the  negli- 
gence of  others,  has  reference  to  those  direct  injuries  to  which  he  is  exposed  in 
the  course  of  his  emplojment.  Those  injuries  which  are  incident  to  the  nature 
of  his  employment,  he  is  presumed  to  have  contemplated,  and  with  reference 
to  his  exposure  to  them,  to  have  fixed  the  compensation  agreed  on.  In  other 
respeets  ills  relation  to  his  employer  remains  unchanged.  He  may  insist  on 
the  performance  of  all  other  duties,  whether  they  are  such  as  are  imposed  by 
him,  or  such  as  arise  from  independent  contracts,  express  or  implied." 

Duty  of  master  in  selecting  competent  servants.  Tarrant  v.  Webb,  18  C.  B. 
TOT:  JfcMiihonv.i>oeldson,12Minn.857;  Wri(Mr.  New  TaHc  Central  RaOroad 
Co.,  2S  Barb.  80;  Fnurierr.  PantisyltMmto  Railroad  Co,,  88  Penn  St.  IM;  DaioU 
▼.  DetroU  A  MiUoaukee  Raikroad  Co.  (20  Mich.  105),  A  Am.  Bep.  864;  Harper  v. 
The  IndkmapoUe,  etc.,  RaOroad  Co.  (47  Mo.  507),  4  Am.  Bep.  868;  Ifoss  v. 
Paeiflo  RaOroad  Co,  (48  Mo.  107),  8  Am.  Bep.  126;  Hogan  v.  Central  Pacific 
RaOroad  Co.,  48  Old.  128. 

Master  to  provide  sufficient  and  proper  machinery  and  materials.  Roberte  v. 
SmUh,2  H.  ftN.  218;  Weeme  v.  MatMeeoti,  4Macq.  215;  Searie  v.  LltidMiv, 
11  C.  B.  (X.  8.)  428;  Holmee  v.  doHc,  6  H.  ft  X.  840;  7  id.  987;  BHUon  ▼. 
Oreait  Weatem  Cotton  Co,,  L.  B.,  7  Bxch.  180;  8.  C,  Moak's  Bng.  Bep.  881; 
BuneU  v.  Laeonia,  etc,  Co,,  48  Me.  118;  Cayeer  v.  Taylor,  10,  Gray,  274;  Snow 
V.  HoueatonUi  RaOroad  Co.,  8  Allen,  441;  lyuid  v.  Northern  Railroad  Co.,  48 
N.  H.  235;  JJorrison  v.  Central  RaOroad  Co.,  81  N.  J.  L.  288;  Ryan  v.  JPotsisr, 
24  K.  Y.410;  Byron  v.  State  PHntino  Telegraph  Co.,  26  Barb.  88;  ConoOyT. 
PoOon,  41  Barb.  806;  CHbaon  v.  Paoiflo  Railroad  Co,  (46  Mo.  168),  2  Am.  Bep. 
48T;  IFofider  V.  BolMmors  <ft  Ofoio  AoOroad  Go.  (82  Ind.  411),  8  Am.  Bep.  148  and 
note;  lUinoie  Central  RaOroad  Co.  v.  Welch  (52  Dl.  IBS),  4  Am.  Bep.  608;  2^ 
Chfeago  A  Northioeetem  RaOroad  Co.  v.  Jackeon  (56  111.  482),  8  Am.  Bep.  661; 
Patterson  v.  Pttteburgh  A  ConnOleville  RaOroad  Co.,  76  Penn  St.  880;  ^rfcerson 
T.  i>efMi<soffi,  117  Mass.  40T. 

Master  is  bound  to  notify  his  servant  of  danger  if  he  has  knowledge  of  it. 
WaUame  v.  Clough,  8  H.  &  N.  258;  Perry  v.  Mareh,  25  Ala.  668;  Ooombe  v.  Ne%k 
Bedford  Cordage  Co,  (102  Mass.  672),  8  Am.  Bep.  606;  Baxter  v.  Roberta  (44  Gal. 
18T),  18  Am.  Bep.  100,  and  note. 

Where  servant  has  knowledge  that  machinery  is  dangerous  he  assumes  the 
risk.    MeGlynn  v.  Brodie,  81  OaL  876;  Hoyden  v.  Sm4tii/9ille,  28  Conn.  648b 

Master  is  liable  for  his  own  negligence  or  personal  interference.  OtmoimI  ▼ 
fldBond*  El.  Bl.  ft  EL  102;  Aekwia  v.  SUmmia^Z  ]BLftBL7QI;88Ii.J.(|.BL 
J8i;  ilotorte  T.  SmM^  2  H.  ft  N.  ai8.— Bap. 
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WtfU^emce-^UoMlUifJbr  it^urp  to  per$on  camed  h^  dtfttA  m  wAoi/ — agv^  €f 
ontmr  wktn  rstpamiUe  ^^JcUU  actum  againat  owner  and  agent  noi  maintair^ 
able. 

Plata kiffy  the  driTer  of  a  job  wagon,  was  injured  by  stepping  into  a  hole  in  a 
wharf,  while  attempting  to  carry  a  seaman's  chest  on  board  a  vessel.  The 
part  of  the  wharf  where  the  accident  occurred  was  leased  to  A  &  B  by  the 
agents  of  the  owners  of  the  wharf,  for  the  purpose  of  loading  and  dispatch* 
ing  yesselSp  the  agents  being  bound  to  repair.  Persons  going  to  the  vessel 
were  compelled  by  obstructions  in  other  parts  of  the  wharf  to  take  the  route 
which  plaintiff  tookf  which  was  through  a  shed,  ffeld,  that  the  owners  and 
agents  were  liable  for  the  injury  ;  but  that  the  liability  was  not  joint.  A 
verdict  against  both  was  allowed  to  stand  against  the  agents  on  the  disoon- 
tinnanoe  of  the  action  as  against  the  owners  of  the  wharf. 

Wharf  owners  and  their  agents,  so  long  as  they  keep  the  wharf  open  and 
oeonpied,  or  ranted  for  the  business  of  loading  and  dispatching  vesseUi,  ara 
bonnd  to  all  whom  the  proffered  fadlitiee  bring  there,  to  use  due  oara  to 
keep  the  wharf  and  its  approaches  in  good  condition. 

ACTION  to  recover  for  personal  injuries.     The  opinion  states 
the  case.    T}ie  damages  were  assessed  by  the  jury  at  $9,500 , 
and  at  a  previous  trial  the  verdict  was  for  $8,166. 

«7.  £  E.  M,  Randy  for  defendants,  cited  Sweeny  v.  Railroad  Oo^ 
10  Allen,  368;  Elliott  v.  Pray  et  al.y  id.  378;  Zaebisch  v.  Tarbelt  et 
aly  id.  385 ;  Wendell  v.  Baxter,  12  Gray,  494  ;  Oautret  v.  Egerton, 
K  R,  2  0.  P.  371 ;  CoUia  v.  Seldeny  L.  R.,  3  G.  P.  495 ;  Holme$ 
y.  Railway  Ch.,  L.  B.,  4  Ezch.  255 ;  CarUton  v.  Franconia  Iron  di 
Steel  Oo.,  99  Mass.  216  ;  Barrett  v.  Blaek,  56  M'e.  504. 

Howard  dk  Oleavee,  for  plaintiff.  The  defendants  were  bound  to 
ioBep  the  wharf  safe  for  the  use  of  the  publia  Wendell  v.  Baxter, 
12  Gray,  494 ;  Carlton  v.  Franconia  Iron  and  Steel  Co.,  99  Mass, 
21  f  ;  Straiton  v.  Staples,  59  Me.  94  ;  Radway  v.  Briggs  et  at,  87 
N.  r.  856;  Pittsburgh  v.  Chier,  22  Penn.  St  64;  Oibhi  v. 
JV%Mteee  Liverpool  Dock,  3  H.  &  N.  175;  WhUe  v.  Phillips,  15  G.  & 
245 ;  Smith  v.  London  di  St.  KaOmine  Dock  Co.,  3  C.  P.  326 
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Barnaby  y.  Lancaster  Canal  Co.,  11  Ad.  &  EL  223.  Thej  were 
bound  to  keep  it  repaired  by  agreement  and  hj  well-settlcNi  prin* 
ciples.  Taylor  v^  Mayor  of  New  York,  4  £.  D.  Smith,  569  ;  A«f- 
way  y.  Briggs,  37  N.  T.  356.  Plaintiff  was  rightfollj  on  the  wharf. 
Sweeney  v.  Old  Colony  R.  R.  Co.,  10  Allen,  374.  The  defendant! 
were  properly  joined.  Wright  v.  Wilcox,  19  Wend.  343  ;  Phelps  v. 
Waite,  30  N.  Y.  78. 

Babbows,  J.  The  plaintiff  was  the  driyer  of  a  job  wagon,  and 
was  employed  by  the  mate  of  a  brig,  to  take  the  mate's  chest  aboard 
the  yessel,  then  lying  at  Brown's  wharf,  loaded  and  nearly  ready  for 
sea.  Going  down  to  the  wharf  for  this  porpose  soon  after  fiye 
o'clock,  in  the  afternoon  of  Noyember  7,  1867,  while  it  was  still 
sufficiently  light  out  doors  to  see,  but  duskish  enough  to  require  a 
light  in  the  cabin,  after  going  through  a  shed  near  the  foot  of  the 
wharf,  when  near  the  gangway  plank  with  the  chest  upon  his 
shouldei:,  he  stepped  into  a  hole  which  had  been  long  before  that 
time  worn  through  the  coyering  of  the  wharf,  and  fell,  receiying 
yery  seyere  and  painful  injuries. 

The  Portland  Sugar  Company  owned  the  wharf.  The  other 
defendants  composing  the  firm  of  John  B.  Brown  &  Sons,  were 
the  general  agents  of  the  sugar  company,  and  had  the  whole 
management  of  its  business,  and  had  charge  of  the  wharf,  collecting 
the  rents  for  the  sugar  company  through  the  wharfinger,  who  was 
employed  by  the  company,  bills  for  rent  being  made  out  in  the 
name  of  J.  B.  Brown  &  Sons,  and  receipted  by  the  wharfinger.  At 
the  time  of  the  accident,  the  part  of  the  wharf  where  it  occurred 
was  occupied  by  Messrs.  Phinney  &  Jackson,  merchants,  who  hired 
certain  portions  of  the  wharf  some  months  preyiously,  by  a  yerbal 
arrangement  with  J.  B.  Brown,  and  loaded  and  dispatched  yessels 
thence,  among  others,  the  brig  to  which  the  plaintiff  was  going 
when  he  receiyed  the  injury.  The  undisputed  testimony  is,  that 
it  was  part  of  the  contract  of  hiring  that  Brown  should  keep  the 
wharf  in  repair.  As  between  the  lessors  and  the  lessees  no  part  of 
that  duty  rested  on  the  latter.  The  sugar  company's  wharfinger 
spent  most  of  his  time  upon  the  wharf,  and  testifies  that  '*  when 
any  repairs  were  needed  on  that  portion  of  the  wharf  hired  by 
Phinney  &  Jackson,  they  were  generally  made  by  Mr.  Brown's  car- 
penter, under  my  direction,  unless  there  was  a  large  amount  to  be 
made,  and  then  Mr.  Brown  superintended  it; "  that  he  did  not  know 
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that  Phinuey  &  Jackson  had  any  conti-ol  of  the  repairs ;  that  they 
did  make  repairs  in  seyerai  insl^nces,  bat  nsnallyhe  sent  a  man 
when  called  upon/'  that  he  repaired  the  place  where  plaintiff  was 
hnrt  immediately  after  it  was  shown  to  him  ;  that  the  office  of  J. 
B.  Brown  ft  Sons  was  the  office  of  the  Portland  Sugar  Company ; 
that  repairs  were  usually  made  by  carpenters  paid  by  the  month, 
^  the  sugar  company. 

Indeed  there  seems  to  be  no  question,  that  in  all  that  the  Messrs. 
Brown  did  in  relation  to  the  wharf,  they  acted  in  their  capacity  as 
general  agents  and  managers  of  the  sugar  company,  who  held  the 
title,  and  received  tiie  rents  and  wharfage.  A  great  many  vessels 
loaded  at  the  wharf  that  f alli  and  the  way  leading  down  upon  it  as 
bff  as  the  sheds  at  the  foot  of  the  whaii  was  open  to  the  public 
at  all  times.  Phinney  ft  Jackson,  however,  appear  to  have  had 
the  right  to  the  exclusive  use  and  possession  of  those  portions 
which  they  hired ;  or,  in  other  words,  those  parts  of  the  wharf  were 
appropriated  for  their  business.  The  shed  through  which  the 
plaintiff  passed  to  the  brig,  was  occupied  with  their  merchandise, 
and  the  doors  on  the  eastern,  or  water,  side  of  it  were  kept  closed, 
except  in  business  hours,  during  which  all  the  doors  were  open,  and 
all  who  had  occasion  to  go  to  a  vessel,  lying  at  or  near  the  end  of 
the  wharf,  went  through  them  freely.  In  fact,  the  only  practicable 
passage  way  on  board  a  vessel  lying  where  this  brig  did,  when  the 
plaintiff  went  to  take  the  mate's  chest  on  board,  seems  to  have  been 
through  the  shed,  the  way  the  plaintiff  went  when  this  accident 
occurred.  The  way  down  the  wharf,  outside  the  shed,  seems  to 
have  been  so  obstructed  by  piles  of  lumber  and  cooperage  stock, 
that  all  who  had  occasion  to  go  on  board  a  vessel  lying  at  the  south- 
erly end  or  easterly  side  of  the  wharf  near  the  end,  as  matter  of 
necessity  went  through  the  shed,  when  they  bad  any  thing  to  carry. 
Phinney  testifies  that  it  was  open  to  anybody  who  had  business  with 
the  vessels  lying  there,  and  that  seamen's  chests  were  invariably 
taken  through  it. 

Hereupon  the  defendants'  counsel  requested  of  the  court  the  fol- 
lowing instructions,  which  were  either  refused,  or  given  with  modi- 
fications, to  be  noticed  hereafter,  viz.  :  That  the  actioD  cannot  be 
maintained  against  all  the  defendants  jointly ;  that  this  aotion 
cannot  be  maintained  ;  that,  if  that  portion  of  the  whai-f  where  the 
Accident  happened,  was  leased  to  Phinney  &  Jackson,  and  they  had 
the  exclusive  possession  and  control  of  it,  then  the  defendants  ar« 
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not  liable ;  that  unless  the  defendants  held  oat  that  portion  of  the 
wharf  where  the  aoddent  happened,  for  pnblic  use,  they  are  not 
liable  in  this  action  ;  that,  anless  a  passage  throagh  the  waiehoiise 
(meaning  the  shed  above  spoken  of)  throagh  which  the  plain  till 
passed  was  kept  by  the  defendants  for  pnblic  use,  the  defendants 
are  not  liable  ;  thai,  if  Phinney  ft  Jackson  had  the  ezdasiye  pos- 
session and  control  of  the  warehonse  throagh  which  the  plaintiff 
passed,  and  of  that  portion  of  the  wharf  where  the  accident  hap- 
pened^ and  the  defendants  never  in  any  manner  held  oat  to  the 
pablic  the  building  and  the  eastern  doorway  as  a  public  passage, 
the  defendants  are  not  liable ;  that,  if  Phinney  &  Jackson  permitted 
the  plaintiff  to  pass  to  the  vessel  throagh  the  warehouse,  such  per- 
mission does  not  impose  any  duty  or  liability  upon  defendants,  and 
defendants  are  not  liable  to  plaintiff  for  any  injury  sustained  by 
him,  in  thus  passing  to  the  vessel.  The  judge,  among  other  mat- 
ters not  excepted  to,  instructed  the  jury  in  substance  that,  to  make 
out  a  case,  the  plaintiff  must  not  only  show  that  he  was  in  the  exer- 
cise of  ordinary  care  and  that  the  defendants  had  been  guilty  of 
negligence,  in  consequence  of  which  the  injury  was  sustained,  but 
he  must  also  satisfy  them  that  the  wharf,  and  that  portion  of  the 
wharf  where  he  was  injured  was  devoted  to  public  purposes ;  that 
it  was  a  public  thoroughfare  ;  a  passage  thrown  open  to  the  public, 
and  to  which  the  public  were  invited,  and  that  inducements  were 
held  out  to  the  public  to  use  it  as  a  place  of  public  travel.  To  this 
he  added :  "  U  you  are  satisfied  that  the  defendants  established  the 
wharf  for  the  use  of  the  public  and  invited  the  public  to  use  it  for 
reasonable  compensation,  then  they  were  bound  to  keep  the  wharf 
safe  for  the  uses  for  which  it  was  made  and  rented  at  that  place  ; 
and  if  the  plaintiff  being  properly  on  the  wharf,  in  the  prosecution 
of  his  business,  and  in  the  exercise  of  reasonable  care  and  diligence, 
sustained  the  injury  alleged  through  a  defect  in  the  wharf,  then,  the 
other  conditions  being  fulfilled,  the  plaintiff  is  entitled  to  recover.'' 
The  requests  for  instructions  previously  recited,  so  far  as  they 
tended  to  relieve  the  defendants  from  liability  upon  the  ground 
that  the  place  where  the  accident  happened  was  in  the  possession 
of  Phinney  &  Jackson,  the  lessees  of  the  sugar  company,  or  that  a 
holding  out  of  the  place  where  the  accident  happened,  or  the  paa» 
sage  through  the  shed  as  places  of  pablic  travel  bv  their  said  lessees, 
would  impose  no  duty  and  no  liability  for  negligence  upon  the 
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defendants^  the  judge  declined  to  give — some  of  them  apparently 
not  because  he  questioned  their  correctness  as  abstract  rules  of  law 
in  a  case  to  which  they  could  properly  be  applied,  but  because  upon 
the  testimony  produced  they  were  inapplicable  here.  For  he  there- 
u))on  instr'icted  the  jury  that  the  mere  permission  of  Phinney  & 
Jackson  vo  the  plaintiff  to  pass  through  would  not  render  the 
defendants  liable, —  there  must  be  something  more  than  permission, 
'^  there  must  be  a  holding  out  to  the  public  this  as  a  place  of  public 
trayel."  If  there  were  such  a  holding  out  and  inducement  to  the 
public,  he  ruled  in  substance  that  it  made  no  difference  whether  it 
was  done  by  the  defendants  directly,  or  by  and  through  their  lessees 
And  he  held  that  the  obligation  of  the  defendants  to  keep  the  wharf 
in  repair  extended  to  all  persons  rightfully  prosecuting  business  or 
work  relating  to  the  loading,  unloading  and  dispatch  of  yessels  at 
that  portion  of  the  wharf  hired  by  Phinney  ft  Jackson,  as  well  as 
to  the  immediate  employees  of  that  firm. 

The  distinction  which  runs  through  the  cases  between  the  rela- 
tions which  the  owners  of  real  estate  bear  to  those  who  have  been 
induced  to  enter  upon  the  property  of  such  owners  by  an  appropri- 
ation of  it  to  business  purposes  and  to  uses  from  which  such  owners 
dorire  profit,  and  the  relations  which  they  bear  to  mere  licensees 
who  are  suffered,  but  not  invited  directly  or  indirectly,  to  pass  over 
it  at  their  own  will  and  risk  —  where  there  is  nothing  to  raise  an 
implication  that  the  property  is  fit  for  the  use  to  which  it  is  put, 
and  that  one  may  use  it  with  confidence  that  no  negligence  on  the 
part  of  him  who  deriyes  a  profit  or  advantage  from  such  use  has 
made  or  left  it  unsafe,  was  carefully  observed  at  the  trial.  That  a 
proprietor  does  not  and  ought  not  to  stand  in  the  same  position 
with  respect  to  injuries  received  on  his  premises  toward  mere 
licensees— -like  the  plaintiffs  in  the  cases  of  HounseU^.  Smyth, 
97  E.  0.  L.  B.  731,  and  Gautret  v.  Egerton,  L.  B.,  2  C.  P.  371  — 
as  he  does  toward  one  who  is  there  by  invitation,  express  or  im- 
plied, for  the  transaction  of  a  business  out  of  which  the  proprietor 
gets  his  gain  or  income,  is  very  certain.  That  a  proprietor  who  has 
leased  his  estate,  and  is  not  in  the  present  possession  of  it,  would 
not  be  responsible  for  injures  occasioned  to  third  parties  by  any 
use  which  his  tenant  might  see  fit  to  make  of  it,  foreign  to  the  pur- 
pose  for  which  it  was  let,  may  well  be  conceded.  If  any  unwonted 
vr  unexpected  use  of  the  property  which  the  tenant  makes,  creates 
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the  unisancey  it  might  well  be  argued  that  for  such  act  of  the  tinant 
the  landlord  could  not  be  held  responsible.* 

But  nothing  in  the  instructions  giv^n^  or  in  the  refusals  to 
instruct,  will  be  found  in  conflict  with  the  well-settled  doctrine  of 
the  law,  or  the  most  favorable  view  for  the  defendants  which  can 
be  taken  of  it,  so  far  as  either  of  these  points  can  be  deemed 
inyolved  in  the  case  before  us. 

The  remark  in  Holmes  y*  N.  E.  Railway  Co.y  4  Exch.  255,  is 
applicable.  ''  The  question  of  a  mere  license  does  not  arise,  for,  as 
■oon  as  you  introduce  the  element  of  business  which  has  its  exigen- 
cies and  necessities,  all  idea  of  mere  voluntariness  vanishes." 

The  plaintiff  was  not  a  mere  licensee.  He  went  to  the  wharf  in 
the  prosecution  of  his  own  calling,  it  is  true,  but  upon  business 
directiy  connected  with  that  for  the  transaction  of  which  the  wharf 
was  built,  and  held  out  by  the  owners  as  well  to  the  public  as  to 
those  more  immediately  negotiating  with  themselves,  as  a  safe  and 
suitable  place  for  the  transaction  of  such  business. 

To  all  who  had  occasion  to  transact  such  business  there,  whether 
with  themselves  directly,  or  with  their  tenants,  or  with  those  on 
board  the  vessels  lawfully  lying  there  by  the  permission  of  the  pro- 
prietors or  their  tenants,  the  owners  of  the  wharf  owed  a  duty,  their 
neglect  of  which  has  been  productive  of  serious  injury. 

The  act  in  which  the  plaintiff  was  engaged  was  a  necessary  and 
common  incident  of  the  business  for  which  the  wharf  was  con- 
•tmcted  and  let  It  is  not  necessary  that  the  defendant  should 
have  had  a  direct  interest  in  the  transaction  itself. 

In  ToUn  v.  P.  8.  <t  P.  R.  R.  Co.,  59  Me.  183,  the  business  of 
the  plaintiff,  a  hackman,  like  that  of  the  present  plaintiff,  was  not 
with  the  defendants  but  with  the  customers  of  the  defendants. 

In  Stratton  v.  Staples,  59  Me.  94,  the  plaintiff  at  the  time  she 
received  her  injury  was  going  to  the  apotheoary  shop  occupied  by 
the  defendant's  tenant 

In  WendeU  v.  Baxter,  12  Gray,  494,  that  part  of  the  wharf 
where  the  accident  occurred  was  let  to  the  N.  ft  G.  C.  Steamboat 
Go.,  and  while  it  is  true  that  the  plaintiff  in  that  case  was  employed 
by  the  lessees  to  carry  the  mails  from  the  steamboat  to  the  post- 
dffice,  the  reasoning  of  the  court  exteifds  the  right  and  remedy  to 

*  8m  Clancy  ▼.  ByiTie,  16  Am.  Rep.  an,  and  note;  Lwnard  ▼.  Slortr^  Id.  78,  and  not* , 
JhifM T. fiarCMM,  Id.  488;  Shtplgy  t.  Flftty  Amodlaim,9Am.  B«p.  tl0;  8  Id. SIS;  flahir 
..  TMrfDiB,  4 Id. 4»;  Ifdivhail T.  OohM^  •  Id.  110;  IffTiiM  T.  1^^ 
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All  having  lawfnl  business  on  board  the  boat,  Metcalf,  J.,  remark- 
ing as  follows  :  '^  Access  over  the  wharf  to  the  boat  and  from  the 
boat  over  the  wharf,  for  the  purpose  of  lading  or  unlading  the  boat, 
was  the  undoubted  right  of  all  persons  who  had  occasion  for  such 
access. ''  The  same  argument  was  adduced  there  as  here  that  the 
defendants  could  only  be  bound  to  keep  the  wharf  in  repair  in  favor 
of  those  with  whom  they  as  owners  contracted  or  dealt,  and  that 
they  had  no  contract  with  the  plaintiff.  And  the  same  accurate 
and  careful  judge  remarks  thereupon  :  '^  But  the  plaintiff's  right 
of  action  accrues  from  the  duty  which  the  law  imposed  on  the 
defendant,  to  keep  their  wharf  safe  so  long  as  they  should  permit 
it  to  be  open  and  used,  and  not  from  any  contract  between  them 
and  him." 

In  Sniith  V.  London  dt  St.  Katharirufa  Dock  Co.,  L.  R.,  3  C.  P. 
326,  the  question  was  raised  under  circumstances  even  less  favorable 
for  the  plaintiff  than  those  in  the  case  at  bar.  The  plaintiff  there 
was  an  optician,  and  had  gone  on  board  a  vessel  lying  in  defend- 
ants' dock,  at  the  request  of  an  ofScer  of  the  vessel,  to  exhibit  some 
nautical  instruments,  presumably  with  an  eye  to  trading  in  his  own 
wares.  It  was  argued,  in  defense,  that  he  was  not  on  board  on  the 
ship's  business,  or  any  business  in  which  the  proprietors  of  the  dock 
were  interested ;  that  the  contract  for  supplying  access  to  the  ship 
was  with  third  parties,  and  did  not  affect  the  plaintiff's  rights  ;  but 
the  court  held  defendants  liable,  maintaining  in  full  the  doctrine 
that  all  persons  coming  to  the  vessel  upon  any  lawful  business  would 
have  the  same  right  to  safe  access  and  egress  as  the  passengers  and 
crew  of  the  vessel  itself  ;  and  the  chief  justice  remarked  that  ''  it 
is  not  one  person  in  ten  who  goes  on  board  a  ship  in  a  dock  for  the 
purpose  of  transacting  business  in  which  the  dock  company  are 
interested,  in  any  other  sense  than  that  he  goes  upon  the  business 
of  the  vessel  or  of  those  on  board,"  and  that  ''the  dock  company 
were  paid  for  the  use  of  the  access  to  the  ship,  not  necessarily  by 
every  person  who  goes  there,  but  by  the  owners  of  the  ships  in 
behalt  of  aU  who  use  if 

This  is  not  a  question  of  privity  of  contract,  but  of  obligation 
under  which  the  owners  of  real  estate  lie  to  all  who  are  induced  by 
the  use  which  such  owners  make  of  their  property  to  enter  upon  it 
for  the  transaction  of  business.  And  we  fail  to  find  any  case  where 
the  owner  has  been  exonerated  from  the  consequences  of  neglect  tc 
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make  and  keep  the  access  to  a  place  of  business  reasonably  safe, 
because  the  property  may  be  in  possession  of  his  tenant 

Certainly  there  can  be  no  ground  for  claiming  such  exemption, 
where,  as  here,  by  express  stipulation  between  the  lessors  and  les* 
sees,  the  former  were  to  make  all  necessary  repairs.  To  suffer  such 
an  exemption,  even  in  the  absence  of  such  eyidence  as  this  case 
affords,  we  think  would  be  contrary  to  public  policy  and  substantial 
justice,  for  it  would  not  unfrequently  operate  to  deprive  the  injured 
party  of  all  remedy  except  against  an  irresponsible  tenant  through 
whom  a  negligent  landlord  would  reap  the  profits,  without  bearing 
the  responsibilities  of  his  proprietorship.  Like  all  who  are  engaged 
in  business  which  inyolves  the  personal  safety  of  large  numbers, 
proprietors  of  wharves  should  be  held  to  the  exercise  of  the  strictest 
oare.     Pittsburg  v.  Ghrier,  22  Penn.  St.  54. 

A  wharf  used  for  the  loading  and  discharge  of  the  cargoes  of  ves- 
sels is  in  its^  very  nature  a  passage  way  over  which,  in  all  directions, 
the  exigencies  of  business  may  take  those  people  who  have  business 
to  transact  in  connection  with  the  vessels  and  those  on  board  of 
them.  To  suffer  a  man-trap  like  this  hole  into  which  the  plaintiff 
stepped,  to  remain  as  this  had  done  for  months,  until  an  accident 
had  demonstrated  the  necessity  of  replacing  the  worn-out  covering, 
might  well  be  deemed  a  want  even  of  ordinary  care.  The  opening 
a  way  through  the  shed,  when  other  access  to  the  vessel  lying  there 
was  prevented  by  piles  of  lumber,  was  no  such  unusual  use  of  the 
property  by  the  tenant,  as  would  in  any  manner  affect  the  liability 
of  the  owner.  Had  the  accident  occurred  in  the  shed  itself  (which 
was  not  the  case),  it  would  still  have  been  in  a  passage  to  which 
the  plaintiff  had  been  impliedly  invited  in  the  prosecution  of  the 
common  business.  The  wharfinger  of  the  sugar  company  spent 
most  of  his  time  upon  the  wharf.  He  must  have  been  cognizant 
of  the  uses  which  Phinney  ft  Jackson  were  making  of  the  parts 
appropriated  to  their  business;  and  snch  uses  must  have  been  con- 
templated by  the  lessors  when  they  rented  those  parts. 

The  business  to  be  done  was  the  loading  and  unloading  of  vessels, 
including,  necessarily,  the  transportation  to  and  from  them,  not 
only  of  seamen's  chests,  but  of  all  such  articles  as  make  up  their 
multiform  outfit  for  sea  voyages.  A  covering  to  the  wharf  that 
would  be  secure  in  any  and  cdl  parts  of  it  for  the  varying  exigencies 
of  such  business,  was  an  imperative  necessity,  and  the  wharf  pro- 
prietors, so  h>ng  as  they  kept  the  wharf  open,  and  occupied  oi 
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rented  it  for  such  business,  were  bound  as  to  all  whom  the  proffered 
facilities  should  bring  there,  to  use  due  care  to  furnish  it. 

Vessels  frequently  change  their  position  at  a  wharf  for  their  own 
conyenience,  or  that  of  others,  and  all  parts  of  the  wharf  where 
they  are  allowed  to  lie,  which  are  not  actually  corered  by  dosed 
structures,  are  liable  to  come  in  use  as  ways  of  access,  and  due  care 
should  be  used  by  the  owners  for  the  security  of  those  haying  busi- 
ness there  accordingly. 

Apparently  the  request  that  the  jury  should  be  instructed  that 
this  action  could  not  be  maintained,  was  based  upon  the  positions 
taken  by  the  defendants  (which  we  haye  been  considering)  with 
regard  to  the  effect  of  the  occupation  of  that  part  of  the  wharf 
where  the  accident  happened  by  Phinney  ft  Jackson,  and  the  hold- 
ing out  of  the  particular  spot  as  a  way  of  access  to  yessels.  The 
instruction  was  rightly  refused.  The  renting  of  the  property  by 
the  defendants  for  the  purposes  for  which  it  was  rented  and  used, 
imposed  a  duty  upon  them  as  to  all  who  were  induced  to  come 
upon  the  wharf  upon  lawful  business  connected  with  the  purposes 
and  uses  for  which  it  was  lei  That  the  occupier,  as  well  as  the 
owner,  the  tenant  as  well  as  the  landlord,  who  directly,  or  by  impli- 
cation, induces  persons  to  enter  upon  and  pass  oyer  his  premises, 
might  also  be  subject  to  the  action  of  a  person  injured  by  reason  of 
his  neglect  to  use  due  precautions  for  their  safety,  cannot  better 
the  position  of  the  defendants.  So  long  as  the  owner  will  receiye 
his  rents  for  the  use  of  his  wharf  for  such  business,  he  must  see  to 
it  that  no  n^lect  brings  mischief  to  those  who  are  thereby  induced 
to  go  there. 

The  corporation  is  answerable  for  its  constructiye  negligence,  or 
perhaps  (to  speak  more  exactly)  on  the  principle  of  respondeai 
superior^  and  must  be  held,  as  Lord  Kxkton  remarked,  1  East, 
108,  ''to  make  a  compensation  for  the  damage  consequential  from 
the  employing  of  an  unskillful  or  negligent  seryant." 

The  other  defendants,  who  were  the  general  agents  of  the  corpora- 
tion, and  had  the  care  of  this  whail^  and  who,  through  their  senior 
partner,  had  agreed  with  the  lessees  to  make  all  needful  repairs, 
Are  certainly  in  no  better  position  than  their  prindpaL 

It  is  the  actual  personal  negligence  of  the  agents  which  constitutes 
the  constructiye  n^ligence  of  the  corporation.  The  corporation 
a^'ts  through  and  by  them,  and  they  act  for  the  corporation,  and 
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when  their  acts  or  neglects  result  in  injury  to  third  parties,  they 
are  equally  responsible  with  their  principals. 

But  it  does  not  thence  follow  that  they  are  jointly  responsibly 
The  question  whether  they  may  be  so  held  is  a  somewhat  nice  one^ 
but  we  think  there  are  substantial  reasons  assigned  in  Parsons  v. 
WineheU,  5  Gush.  593,  why  the  principal  and  agent  should  not  be- 
charged  jointly  in  such  a  case.  It  is  not,  properly  speaking,  their 
joint  act  or  neglect  which  causes  the  injury. 

The  proper  adjustment  of  the  final  responsibility  as  between 
Chemselyes  cannot  well  be  effected  if  one  who  has  distinct  grounds 
of  action  against  them  —  against  the  agents  for  their  own  negli- 
gence—  against  the  principals  because  the  law  makes  them  respon- 
irfble  for  the  negligence  of  their  servants  —  is  permitted  to  recover 
against  both  in  one  suit.  The  distinction  between  actions  on  the 
case  arising  from  negligence,  and  actions  of  trespass,  where  th& 
wrong  is  inflicted  at  the  command  of  the  superior,  in  this  respect 
is  well  marked,  and  goes  somewhat  deeper  than  mere  form. 

But  if  it  were  found  that  there  was  no  other  cause  of  complaint 
by  this  misjoinder,  the  objection  might  ordinarily  be  obviated,  aa 
it  was  in  the  case  of  Hewett  v.  8vnft  et  al,  S  Allen,  420,  by  enter- 
ing a  discontinuance  as  to  the  corporation  before  taking  judgment 
against  the  agents,  or  vice  versa,  as  the  plaintiff  should  elect 

In  the  present  case,  however,  it  is  thought  by  some  members  of 
the  court,  that  the  proof  of  certain  declarations  made  by  one  of  th& 
firm  of  J.  B.  Brown  ft  Sons,  may  have  tended  to  enhance  the  dama- 
ges, and  that,  therefore,  the  plaintiff  should  be  required  to  disoon* 
tinue  against  the  corporation,  which  might  otherwise  be  injuriously 
affected  by  evidence  which  was  admissible  only  against  the  co- 
defendant  When  this  has  been  done  at  nisipriusy  the  substantial 
ground  of  objection  and  exception,  so  far  as  the  other  defendanta 
are  concerned,  will  have  been  removed. 

The  plaintiff's  right  to  maintain  his  suit  severally  against  the 
corporation  which  owned  the  wharf,  and  against  their  agents,  ia 
established,  unless  the  verdict  ought  to  be  set  aside  as  against  the 
evidence,  on  one  or  other  of  the  grounda  relied  on  in  argument  by 
the  defendants'  counseL 

They  insist  that  the  plaintiff  did  not  exercise  due  care  —  that  he 
might  and  should  have  seen  the  hole  into  which  he  stepped.  But 
it  does  not  seem  to  us  very  decisive  evidence  of  a  want  of  ordinary 
care  that,  engaged  in  such  a  businessy  and  loaded  as  he  was,  in  the^ 
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waaing  twilight  of  a  Noyember  day,  he  failed  to  obaenre  a  hole  no 
larger  than  this,  in  a  place  where  he  had  a  right  to  expect,  and 
whercy  but  for  the  dereliction  of  the  def endants^  he  would  have  found 
secure  footing. 

Again,  they  urge  that  the  damages  are  ezcessiye.  It  is  difBoolt 
CO  measure  excessive  pain  against  money.  The  two  juries  have 
passed  upon  the  question  in  this  case  with  substantially  the  sama 
result  We  are  not  prepared  to  say,  upon  the  eyidence  before  us, 
that  the  estimate  thus  reached  by  different  men,  acting  impartially 
under  oath,  is  so  clearly  unjust  as  to  warrant  us  in  setting  aside  tte 
yerdict,  and  sending  the  plaintiff  to  a  third  triaL  When  he  shall 
haye  discontinued  agwnst  the  sugar  company  in  the  court  below, 
he  will  be  entitled  to  judgment  on  the  yerdict  against  the  re- 
maining defendants.  Upon  the  remoyal  of  that  objection,  the  entry 
will  be, 

Maiiona  and  excepHinu  ov^mML 

Appubtov,  0.  J^  Waioov,  Diokbbbov,  Datvobxh  and  Ynwoif 
JJf,  oononrved* 


Bmsbt  Y.  HOB8OV. 

Plainfiir  loaned  Hobsoa  mooMj  and  reoaiyed  therefor  the  eheck  ol  Hobaon  wiA 
defendant  aa  indoraer,  the  indoraement  containing  the  words,  '*  waiying 
demand  and  notice."  Defendant  had  no  interest  in  the  transaction,  but 
knew  what  the  check  was  given  for.  Plaintiff  did  not  present  the  check  at 
the  bank  for  payment  until  a  year  had  elapsed  and  Holiaon  had  beeoma 
insolvent.  Held^  that  an  action  for  money  paid  to  defendant's  oae  wonld  lie  • 
and  that  defendant  was  not  entitled  to  any  demand  on  the  maker,  or  aoHee 
of  non-payment. 

ACTION  for  money  paid  to  defendant's  use.  The  facts  are  these : 
Plaintiff  made  a  loan  of  $6,000  to  Joseph  Hobson,  reoeiying 
th'^refo.^  the  latter's  cheeky  which,  at  plaintiff's  request,  was  made 
payable  to  the  order  of  defendant  After  obtaining  the  loan,  Joseph 
llobson  requested  defendant  to  go  to  plaintiff's  office  and  indor^o 
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the  check,  telling  him  what  had  been  done.  Defendant  acconl- 
ingly  indorsed  the  check  and,  at  plaintifl  's  reqaest,  wrote  orer  his 
name  the  words  '^  waiving  demand  and  notice."  Defendant  had 
no  peonniary  interest  in  the  transaction.  The  check  was  .at 
presented  at  the  bank  upon  which  it  was  drawn  until  more  than  a 
year  had  elapsed,  when  payment  was  refused,  Joseph  Hobson  hav- 
ing become  insolvent.  There  was  no  demand  upon  either  the 
maker  or  indorser  before  bringing  the  suit,  and  no  notice  of  non- 
payment   The  question  is  whether  this  action  is  maintainable. 


WiUiam  L.  Putnam,  for  plaintiiE. 
Sdwin  B.  Smith,  for  defendant 


AppLBioifr,  0.  J.  This  is  an  action  of  assumpsit  against  the 
defendant,  for  so  much  money  paid  and  expended  by  the  plaintifl 
to  the  use  of  the  defendant,  at  his  request  To  support  the  declar- 
ation, the  plaintiff  introduced  a  check,  signed  by  Joseph  Hobson, 
payable  to  the  defendant  or  his  order,  and  by  him  indorsed  ^^  waiv- 
ing  demand  and  notice,"  payment  of  which  had  been  refused. 

The  check  was  given  for  a  loan  of  money  by  the  plaintifl,  to 
Joseph  Hobson,  in  which  the  defendant  had  no  interest 

It  is  objected  that  here  was  not  a  payment,  but  a  loan,  and  that 
no  prior  existing  liability  was  thereby  discharged,  and,  therefore^ 
that  this  action  is  not  maintainable. 

In  Lmou  v«  Gampbeil,  14  Jur.  396,  it  was  held,  in  order  to  main- 
tain an  action  for  money  paid,  that  it  is  not  necessary  that  the 
defendant  shoold  be  relieved,  by  the  plaintiff's  payment  from  a 
liability  to  a  third  person.  In  Brtitain  v.  Uaydy  U  M.  ft  W.  763, 
it  was  argued  that  this  form  of  action  could  not  be  maintained 
unless  the  effect  of  the  payment  was  to  relieve  the  defendant  from 
some  liability  for  the  amount  to  the  party  to  whom  payment  was 
made,  and  that  otherwise  it  could  not  be  ^'  money  paid  for  the  de- 
fendants use ; "  and  reliance  was  placed  upon  the  case  of  S^i>mcer 
V.  Parry,  3  AdoL  ft  EIL  381,  to  sustain  this  proposition,  and  wo 
have  been  referred  to  the  same  authority  by  the  learned  counsel  for 
the  defendant  in  the  present  case.  Beferring  to  that  case,  Pollock. 
0.  B.,  says  :  ''This  proposition,  however,  is  not  warranted  by  the 
decision  of  SpviM&r  v.  Parry,  though  some  expressions  in  the  report 
ol  the  judgment  give  a  countenance  to  the  argument  of  the  learned 


JXJLT  TBBM,  1873.  615 


Emeiy  ▼.  Hobfon. 


counsel ;  nor  can  the  proposition  be  maintained ;  for  it  is  olear» 
that,  if  one  reqaests  another  to  pay  money  for  him  to  a  stranger, 
with  an  express  or  implied  undertaking  to  repay  it,  the  amooni^ 
when  paid,  is  a  debt  due  to  the  party  paying  from  him  at  whose 
request  it  is  paid,  and  may  be  recovered  as  a  count  for  money  paid ; 
and  it  is  wholly  immaterial  whether  the  money  is  paid  in  discharge 
of  a  debt  due  to  the  stranger,  or  as  a  loan  or  gift  to  him ;  on  which 
two  latter  suppositions  the  defendant  is  relieyed  from  no  liability 
by  the  payment  *  *  In  every  case,  therefore,  in  which  there 
has  been  a  payment  of  money  by  a  plaintiff  to  a  third  party,  at  the 
request  of  the  defendant,  express  or  implied,  on  a  promise,  express 
or  implied,  to  repay  the  amount,  this  form  of  action  is  maintainable.  ** 

The  payment  to  Joseph  Hobson  is  fully  proved.  The  request 
to  pay,  and  the  promise  to  repay  is  inferable  from  the  defendant's 
indorsement.  The  indorsement  was  made  with  a  full  knowledge 
of  all  the  facts,  and  before  the  plaintifl  received  the  check  as  a 
completed  contract.  The  loan  to  the  maker  of  the  check  is  alike 
the  consideration  for  his  signature  as  for  that  of  the  indorser.  No 
other  consideration  is  necessary  than  the  loan  to  the  maker  thus 
made,  upon  the  joint  credit  of  the  parties  to  the  check.  Bickfard 
V.  GfUbs,  8  Gush.  154  ;  CMum  v.  Averitt,  30  Me.  310  ;  Simons  v. 
Steele,  36  N.  H.  73. 

The  defendant  indorsed  the  check  ''  waiving  demand  and  notice.^ 
An  indorser  who  waives  demand  and  notice  is  not  entitled  to  any 
demand  on  the  maker  and  notice  of  non-payment.  Woodman  r. 
Thuratony  8  Gush.  167. 

Ikfendomt  d$famUod. 

Waltov,  DioKiBsov,  Babbows^  Daviobxh  and  ViBAnr,  JJ^ 
oonoorred* 
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The  proprietor  of  lands  bounded  by  a  stream  of  water  ia  entitled  to  all  aoera- 
kions  thereto,  cansed  by  the  deposition  of  allaTion  thereon,  without  regard  to 
the  question  of  whether  such  accretions  were  formed  solely  by  natural  causes, 
or  by  such  causes  iniiuenced  by  the  artificial  works  of  others,  and  without 
regard  to  the  question  whether  such  stream  is  nayigable  or  not.  (Sm  naU, 
p,  524). 

Construction  of  a  grant  bounded  on  a  stream,  see  Note. 

EJECTMENT  by  the  county  of  St  Glair  against  Lovingston  and 
the  Wiggins  Ferry  Company^  for  the  recovery  of  a  tract  of 
land  in  St.  Louis,  bounded  on  one  side  by  the  low-water  mark  of 
the  Mississippi  river.  The  plaintiff  claimed  title  under  an  act  of 
OongresSy  of  July  15,  1870,  granting  and  donating  swamp  and 
overflowed  lands  of  the  United  States.  The  jury  found  for  th« 
plaintiff. 

Wm,  H.  UndertDOod  and  Davis  A  Thomas^  for  appellants. 

O.  d  O.  A.  Kmm0r  and  Ixmis  ffouck,  for  appellee. 
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Thorxtok,  J.  If  the  land  of  the  riparian  proprietor  was  bounded 
by  the  Mississippi,  his  right  to  the  possession  and  enjoyment  of  the 
allayion  is  not  affected,  whether  the  stream  be  navigable  or  not 
By  the  common  law,  allnyion  is  the  addition  made  to  land  by  the 
washing  of  the  sea»  a  navigable  river  or  other  stream,  whenever  the 
increase  is  so  gradual  that  it  cannot  be  perceived  in  any  one  moment 
of  time. 

The  navigability  of  the  stream,  as  the  term  is  used  at  common 
law,  has  no  applicability  to  this  case.  If  commerce  had  been  ob- 
structed, or  the  public  easement  interrupted,  or  a  question  was  to 
arise  as  to  the  ownership  of  the  bed  of  the  stream,  then  the  inquiry 
as  to  whether  the  stream  was  navigable  or  not,  in  the  sense  of  the 
common  law,  might  be  pertinent.  No  such  question  is  preeented. 
On  this  branch  of  the  case,  the  only  question  is,  have  the  United 
States,  or  the  State,  or  the  riparian  owner,  the  right  to  the  accretion  f 

If  the  river  is  the  boundary,  the  alluvion,  as  fast  as  it  forms, 
becomes  the  property  of  the  owner  of  the  adjacent  land  to  which  it 
is  attached*  On  a  great  public  highway,  like  the  Mississippi,  float- 
ing an  immense  commerce,  and  bearing  it  to  every  part  of  the  globe, 
purchasers  must  have  obtained  lands  for  the  beneficial  use  of  the 
river  as  well  as  for  the  land.  Can  it  be  presumed  that  the  United 
States  would  make  grants  of  lands  bordering  upon  the  river,  with 
its  turbulent  current,  and  subject  to  constant  change  in  its  banks 
by  alluvion  upon  the  one  side  and  avulsion  upon  the  other,  and 
then  claim  all  accretion  formed  by  the  gradual  deposition  of  sand 
and  soil,  and  deprive  the  grantee  of  his  river  front?  If  he  should 
lose  his  entire  grant  by  the  washing  of  the  river,  he  must  bear  the 
loss,  and  he  should  be  permitted  to  enjoy  any  gain  which  the  ever- 
varying  channel  may  bring  to  him.  If  a  great  government  were  to 
undertake,  under  such  circumstances,  to  dispossess  its  grantee  of 
his  river  front,  the  attempt  would  be  akin  to  fraud,  and  it  would 
lose  the  respect  to  which  beneficent  laws  and  the  protection  of  the 
citizen  would  entitle  it. 

We  then  assume  that  the  act  of  Congress  of  1796  (1  Stat  468, 
g  9),  which  declares  all  navigable  rivers  in  a  certain  district,  pub- 
lic highways,  has  no  bearing  upon  the  questions  to  be  con- 
sidered. The  riparian  owner  has  a  right  to  the  alluvion,  whether 
the  stream  be  navigable  or  unnavigable. 

Blaokstone  says  (2d  book,  262),  as  to  lands  gained  from  the  sea 
oy  alluvion,  where  the  gain  is  by  little  and  little,  by  small  and  im- 
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perceptible  degrees,  it  shall  go  to  the  'owners  of  the  land  adjoining. 
''  For  de  minimis  nan  curat  lex;  and,  besides,  these  owners  being 
often  losers  by  the  breaking  in  of  the  sea,  or  at  charges  to  keep  it 
out,  this  possible  gain  is  therefore  a  reciprocal  condition  for  such 
charge  or  loss."* 

The  same  reasoning  applies,  with  all  its  force,  to  the  lands  abut- 
ting on  the  Mississippi  river. 

In  Middleton  v.  PrUchard,  3  Scam.  510,  this  court  said :  AH 
aUuTions  belong  to  the  riparian  proprietor,  both  by  the  common 
and  ciyil  law. 

In  the  case  of  7%«  jKing  v.  Lord  Tarboroughy  3  Bam.  &  Cress. 
91,  land  gained  from  the  sea  by  aUnyion  or  projection  of  extran- 
eous matter,  whereby  the  sea  was  excluded  and  prevented  from 
oyerflowing  it,  was  adjudged  to  be  parcel  of  the  demesne  lands  of 
the  adjacent  manor. 

The  question  has  been  discussed  with  profound  research  and 
great  ability  by  the  courts  in  Louisiana,  as  to  the  accretions  upon 
this  same  river,  and  the  law  clearly  announced. 

*In  AUoTMy^Chneral  v.  C/iam6er8,  4  De  G.  ft  J.  6&,  Lord  Chxzjisford, 
referring  to  this  passage  in  Blaokstone,  says :  **  I  am  not  quite  satisfied  that  the 
principle  *  de  fninimis  non  cwrat  lex '  is  the  oorrect  explanation  of  the  rale  on 
this  subject;  beoause  although  the  additions  may  be  smaU  and  insignificant  in 
their  progress,  yet,  after  a  lapse  of  time  by  little  and  little,  a  very  large  increase 
may  have  taken  place  which  it  would  not  be  beneath  the  law  to  notice ;  and  of 
which,  U  the  party  who  has  the  right  to  it  can  clearly  show  that  it  formjorly 
belonged  to  him,  he  ought  not  to  be  deprived.  I  am  rather  disposed  to  adopt 
the  reason  assigned  for  the  rule  by  Baron  Aij>bb80n  in  the  case  of  the  HuU 
mnd  Sdby  RaUway  Campanyy  5  M.  &  W.  S27,  via. :  *  That  which  cannot  be  per- 
ceived in  its  progress  is  taken  to  be  as  if  it  never  had  existed  at  all,*  and,  as 
Lord  ABiNoaB  said  in  the  same  case :  *  The  principle  *  as  to  the  gradual  accre- 
tion *  is  founded  on  the  necessity  which  exists  for  some  such  rule  of  law  for  the 
permanent  protection  and  adjustment  of  property.  It  must  be  always  borne 
In  mind  that  the  owner  of  lands  does  not  derive  benefit  alone,  but  may  sufTer 
loss  from  the  operation  of  this  rule ;  for  if  the  sea  gradually  steals  upon  the 
land  he  loses  so  much  of  his  property  which  is  thus  sUently  transferred  by  the 
law  to  the  proprietor  of  the  sea  shore.'  If  this  be  the  true  ground  of  the  rule,  it 
seems  difficult  to  understand  why  similar  efl'ects,  produced  by  a  party's  lawful 
use  of  his  own  land,  should  be  subject  to  a  diflferent  law ;  and  stiU  more  so  if 
these  effects  are  the  result  of  operations  upon  neighboring  lands  of  another  pro- 
prietor ;  whatever  may  be  the  nature  and  character  of  these  operations  th^ 
ought  not  to  alVsct  a  rule  which  applies  to  a  result  and  not  to  the  manner  of  Its 
production.  Of  course  an  exception  must  always  be  made  of  cases  where  the 
operatiouB  upon  the  party's  own  land  are  not  only  calculated  but  can  be  shown 
to  have  been  intended,  to  produce  this  gradual  acquisition  of  the  sea  shora, 
however  difficult  such  proof  of  intention  may  be."—  Rvp. 
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In  Municipality  No.  %  t.  Orham  Cotton  Presi,  18  La.  122, 
it  was  declared  that  the  right  to  future  alluvial  formations  was  a 
right  inherent  in  the  property^  an  essential  attribute  of  it^  the 
resnlt  of  natural  law^  in  consequence  of  the  local  situation  of  the 
land ;  that  cities  as  well  as  indiriduals  had  the  right  to  acquire  it, 
p$r$ attuvionii,  as  riparian  proprietor;  and  that  the  right  was 
founded  in  justice,  both  on  account  of  the  risks  to  which  the  land 
wasexposedy  and  the  burden  of  protecting  the  estate.  The  court 
further  assimilated  the  right  to  the  right  of  the  owner  of  lands  to 
the  fmitBof  a  tree  growing  thereon^  and  said  :  ''Such  an  attempt 
to  transfer  from  the  owner  of  the  laud  to  the  city  the  future  increase 
by  alluyion,  would  be  as  legally  absurd  as  if  the  legislature  had 
declared  that,  after  the  incorporation  of  the  city,  the  fruits  of  all 
the  orange  trees  within  its  limits  should  belong  thereafter  to  the 
dty,  and  not  to  the  owners  of  the  orchards  and  gardens." 

The  same  principle  was  declared  in  Banks  y.  Ogden,  2  Wall.  (IT. 
S.)  67,  as  applicable  to  Lake  Michigan. 

See,  also.  The  Mayor,  etc.,  of  New  Orleans  r.  The  United  SUUes, 
10  Peters,  662  ;  Jones  x.  Soulard,  24  How.  (IT.  S.)  41. 
'    The  same  doctrine  is  fully  declared  in  a  recent  case  :  Warren  t. 
Chambers,  25  Ark.  120. 

To  determine  the  title  to  the  accretion,  we  must  ascertain  the 
locality  of  the  land  of  the  adjacent  owner.  We  need  not  enter 
upon  a  discussion  of  the  laws  of  Congress  and  of  the  State,  by  yir- 
tne  of  which  the  county  claims  title,  if  the  land  preyionsly  granted 
by  the  United  States  was  bounded  by  the  rirer,  and  the  accretion  is 
attached  to  it. 

Hilgard,  the  sarYeyor,  testified  that  the  accretion  was  aU  west  of 
the  Oondrare  tract  The  only  portion  of  the  field  notes  we  desire 
to  call  attention  to  is  the  following  :  ''  To  a  post  on  the  westerly 
side  of  the  river  L'Abbe,  or  Oahokia  creek,  thence  down  the  said 
riyer  or  creek,  with  the  different  courses  thereof,"  and,  ''  thence 
K.  85  deg.  W.  174  poles  to  a  post  on  the  bank  of  the  Mississippi 
river,  from  which  thence  N.  6  deg.  E.  up  the  Mississippi  riper  and 
binding  therewith  "  (passing  the  south-westerly  comer  of  Nicholas 
Jarrofs  survey.  No.  579,  claim  No.  99,  at  6  poles),  551  poles  and 
10  links,  to  a  post  north-westerly  comer  of  Nicholas  Jarrofs  survey 

No. ,  claim  No.  100."    This  survey  was  made  in  1815.    Froin 

the  copy  of  the  plat  of  it,  from  the  custodian  of  the  United  States 
iorvejs,  it  will  be  seen  that  the  line  along  Oahokia  creek  meanders 
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vnth  the  stream,  which  was  sinaous,  and  hence  the  call  in  the  not68> 
"  down  the  said  creek  with  the  different  courses  thereol" 

A  farther  examination  of  the  plat  will  show  that,  though  the 
line  from  ^'  a  post  on  the  bank  of  the  Mississippi  river/'  '^  to  a  po0t 
north-westerly  comer  of  Nicholas  Jarrot's  survey,  claim  No.  100,'' 
is  a  straight  line,  the  river  bank,  as  indicated  by  the  plat, 
was  also  straight  in  1815.  The  Gondaire  survey  embraces  three 
militia  claims,  which  had  been  surveyed  before,  and  which  were 
confirmed  to  Jarrot. 

One  of  the  Jarrot  surveys  begins  on  the  bank  of  the  Mississippi, 
and  thence  to  a  point  in  the  river,  etc. 

The  defendants  traced  title  from  patents  confirmatory  of  these 
several  surveys,  and  they  also  proved  title  to  '' Bloody  Ldand,'' 
which,  when  surveyed  in  1824,  was  three-fourths  of  a  mile  north 
of  the  tract  in  controversy. 

In  behalf  of  the  county,  it  is  assumed  that  the  patent  to  survey 
579  contains  no  indication  that  the  river  is  the  boundary;  that  the 
west  line  of  the  Gondaire  claim,  being  the  line  next  to  the  river, 
IB  identical  with  the  west  line  of  the  militia  claims  ;  that  Gondaire 
took  no  portion  of  the  militia  claims,  but  only  the  fractions  east 
of  them  and  between  them  and  Gahokia  creek;  that  the  lands 
granted  were  bounded  by  specific  lines,  and  not  by  the  river,  and 
therefore  the  grants  are  limited  grants,  and  the  land  in  diq[>ute  is 
outside  of  their  boundaiy  lines. 

Gonoede  that  the  Jarrot  survey  did  not  make  the  river  the 
boundary,  by  specific  call,  yet  its  b^inning  was  on  the  bank  of  the 
river  opposite  St.  Louis,  and  thence  it  followed  the  river  to  a  point 
in  it.  Hilgard  testified  that  this  survey  was  on  the  old  bank  of 
the  river.  It  is  then  evident  that  at  this  time,  which  was  some 
years  prior  to  the  Gondaire  survey,  there  was  no  land  between  the 
western  line  of  the  Jarrot  survey  and  the  river.  All  the  plats  in- 
troduced in  evidence  show  that  the  river  bonk  was  straight,  3uid 
the  point  in  the  river  must  have  been  made  for  the  purpose  of 
obtaining  the  bearing  of  the  witness  tree,  a  sycamore,  260  links 
from  the  point.  It  is  manifest  that  the  river  was  the  boundary, 
and  whether  the  grant  was  bounded  hy  the  rive:  or  on  the  river, 
caL  make  no  difference  as  to  the  question  involved.  The  grant 
may  be  so  limited  as  not  to  carry  it  to  the  middle  of  the  river,  and 
fet  not  exclude  the  right  to  the  alluvion. 

A  large  number  of  cases  have  been  cited  by  one  of  the  counsel 
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for  the  county,  to  establish  that  a  grant  is  not  carried  to  the  center 
of  a  stream,  bat  stops  at  the  bank,  if  the  grantor  describes  the  line 
as  upon  the  margin,  or  at  the  edge  or  shore,  and  that  these  terms 
become  monuments,  and  that  they  indicate  an  intention  to  stop 
at  the  edge  or  margin  of  the  river. 

Tl  is  may  be  good  law,  and  not  affect  the  right  of  the  defend- 
ants. They  do  not  claim  the  bed  of  the  stream,  and  the  proof 
«hows  that  the  river  does  not  run  over  the  land  in  dispute  at  ordi- 
nary stages  of  water.  Their  claim,  if  established,  does  not  obstruct 
the  river,  or  interfere  with  its  free  navigation  and  use  by  the 
public. 

But  the  Gondaire  survey  not  only  covers  the  Jarrot  surveys,  but 
oztends  beyond  them.  It  not  only  takes  any  fractions  between  tlie 
Jarrot  surveys  and  Gahokia  creek,  but  the  land,  if  any,  between 
their  western  line  and  the  river.  The  Condaire  survey  run  up  the 
river  and  binding  therewith,  and  passed  the  south-westerly  comer 
of  the  Jarrot  survey.  No.  579,  at  6  poles.  Language  could  not 
make  it  more  plain  that  the  western  line  was  bounded  by  the  river, 
4md  the  plats  confirm  this  view. 

The  only  construction  to  be  given  to  those  grants  is,  that  the 
United  States  had  conveyed  the  land  to  the  bank  of  the  Mississippi 
It  follows  that  the  grantees  were  riparian  proprietors,  and  are  the 
owners  of  the  alluvial  formations  attached  to  their  lands. 

Unless  such  construction  be  given  and  adhered  to  rigidly,  almost 
ondless  litigation  must  ensue  from  the  frequent  changes  in  the  cur- 
rent of  the  Mississippi,  and  the  continual  deposits  upon  one  or  the 
other  of  its  banks  ;  the  value  of  land  upon  its  borders  would  de- 
preciate, and  the  prosperity  of  its  beautiful  towns  and  cities  would 
be  seriously  impaired. 

Counsel  say,  at  the  time  the  locations  were  made  there  was  no 
•advantage  of  river  fronts  no  wharfage  and  no  wood-yards.  This 
may  be  true,  but  even  at  this  early  period  the  grantees  must  have 
realized  the  vast  importance  of  the  Mississippi  to  them,  and  to  all 
the  people  of  the  States  bordering  upon  it,  in  the  grand  future  soon 
to  be  unfolded.  They  must  have  seen  the. necessity,  and  accepted 
the  grants  for  the  purpose  of  securing  an  a])proach  to  the  river. 

From  i»he  proof,  before  1819  a  ferry  was  established  across  the 
river  near  to  the  land  in  dispute,  and  has  been  since  in  constant 
operation.  Before  the  grant  of  the  swamp  and  overflowed  lands 
\o  the  State,  in  1850,  a  city  had  sprung  up  on  the  Missouri  side  of 
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the  river,  and  a  proBperoos  village  was  growing  on  the  Illinois  shore. 
Before  the  survey  by  the  county  of  the  swamp  lands ,  in  1852,  a 
dt  orter  for  a  railroad  had  been  granted  by  the  State,  which  resulted 
in  the  construction  of  a  road  from  Terre  Haute,  in  the  State  of 
Indiana,  to  Illinoistown*  Prior  to  the  grant  made  by  the  United 
States  in  1870,  as  shown  by  the  plat  offered  in  evidence,  a  number 
of  railroad  tracks  had  been  constructed  upon  the  ground  formed  by 
accretion,  and  an  elevator  erected  and  dykes  for  the  use  of  wagons, 
and  a  large  expenditure  of  money  made  by  the  ferry  company  for 
the  preservation  of  the  banks  recently  made. 

It  needed  no  prophetic  eye  to  foresee,  prior  to  the  year  18{K)y 
these  grand  improvements  which  bring  the  products  of  an  empire 
to  the  father  of  waters.  Their  absolute  necessity,  and  oonsequent 
construction,  as  an  outlet  for  our  immense  produce,  had  been  known 
for  more  than  a  quarter  of  a  centary  before  their  completion. 
Their  usefulness  would  be  greatly  crippled,  and  the  public  thereby 
seriously  suffer,  if  ready  access  to  the  river  was  denied. 

It  would  be  a  strained  construction,  to  hold  thai,  in  nuiking 
these  grants,  the  United  States  reserved  all  accretion,  and  thus  to 
deprive  these  proprietors  of  ferry  privileges  and  the  beneficial  enjoy- 
ment ot  the  river. 

It  is  further  contended  that  the  lands  are  not  accretions,  as  they 
were  made  by  artificial)  and  not  natural,  means.  It  is  not  at  all  certain* 
from  the  proof,  that  the  accretions  were  entirely  the  result  of  arti- 
ficial  structures,  or  that  they  would  not  have  been  formed  without 
them.  The  construction  of  coal  dykes  facilitated  the  formation, 
and  the  soil  was  prevented  from  washing  away  by  the  expenditure 
of  money  by  the  ferry  company. 

Jonathan  Moore,  who  had  known  the  river  since  1813,  testified 
that  the  accretions  had  commenced  to  form  before  the  construction 
of  the  dykes,  and  McClinock  and  Jarrot  testified  to  the  same  effect. 

Concede,  however,  that  the  dykes,  to  some  extent,  caused  the 
accretions;  they  were  not  constructed  for  such  purpose,  and  appel- 
lants had  nothing  to  do  with  their  erection.  They  were  built  for 
the  accommodation  of  the  public,  and  to  secure  an  approach  to  the 
ferry  boats,  and  the  city  of  St.  Louis  did  some  work  to  preserve 
its  harbor.  Improvements  were  also  made  by  the  United  States  to 
throw  the  channel  of  the  river  toward  the  city. 

Th«  bot  that  the  labor  of  other  persons  changed  the  current  3t 


SEPTEMBEE  TEEM,  1872.  523 

LoTiagBton  y.  The  Gonntj  of  St  Clair. 

the  riyery  and  canted  the  deposit  of  aUayion  upon  the  land  of  appel- 
lants cannot  deprive  them  of  a  right  to  the  newly  made  soiL 

OhanceUor  Kxnt,  after  declaring  the  common-law  doctrine,  that 
grants  of  land  bounded  on  the  margins  of  riyers,  carry  the  exdnsiye 
right  of  the  grantee  to  the  center  of  the  stream,  unless  there  is  a 
olear  intention  to  stop  at  the  edge,  says:  '^  The  proprietors  of  the 
adjoining  banks  have  the  right  to  use  the  land  and  water  of  the 
river,  as  regards  the  public,  in  any  way  not  inconsistent  with  the 
easement;  and  neither  the  State  nor  any  other  individual  has  the 
right  to  divert  the  stream  and  render  it  less  useful  to  the  owners 
of  the  soil."    3  Com.  427. 

If  portions  of  soil  were  added  to  real  estate  already  possessed,  by 
gradual  deposition,  through  the  operation  of  natural  causes,  or  by 
slow  and  imperceptible  accretion,  the  owner  of  the  land  to  which 
the  addition  has  been  made  has  a  perfect  title  to  the  addition.  Upon 
no  principle  of  reason  or  justice  should  he  be  deprived  of  accretions 
forced  upon  him  by  the  labor  of  another  without  his  consent  or 
connivance,  and  thus  cut  off  from  the  benefits  of  his  original  pro- 
prietorship. If  neither  the  State  nor  any  other  individual  can 
divert  the  water  from  him,  artificial  structures,  which  cause  deposits 
between  the  old  and  new  bank,  should  not  divest  him  of  the  use  of 
thd  water.  Otherwise,  ferry  and  wharf  privileges  might  be  utterly 
destroyed,  and  towns  and  cities,  built  with  sole  reference  to  the  use 
and  enjoyment  of  the  river,  might  be  entirely  separated  from  it. 

In  Chdfrey  v.  The  City  of  AUon,  12  111.  29,  the  public  landing 
had  been  enlarged  and  extended  into  the  river,  both  by  natural  and 
artificial  means,  and  this  court  held  that  the  accretions  attached  to 
and  formed  a  part  of  the  landing. 

In  New  Orleans  v.  The  United  States,  10  Peters,  662,  the  quay 
had  been  enlarged  by  levees  constructed  by  the  city  to  prevent  the 
inundation  of  the  water,  and  the  court  held  that  this  did  not  impair 
the  rights  of  the  city  to  the  quay. 

In  Jones  v.  Soulard,  supra,  the  intervening  channel  between  the 
island  and  the  Missouri  shore  had  been  filled  up,  in  consequence  of 
dykes  constructed  by  the  city,  and  the  riparian  owner  succeeded. 

In  the  case  at  bar,  the  accretions  have  not  been  sudden,  bat  grad- 
ual, as  we  gather  from  the  testimony.  The  city  of  St.  Louis,  to 
preserve  its  harbor,  and  to  prevent  the  channel  frr.m  leaving  the 
Missouri  shore,  threw  rock  into  the  river,  and  the  coal  dykes  wer« 
made  to  afford  access  to  boats  engaged  in  carrying  across  the  river. 
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The  ferry  company  protected  sach  accretions  by  an  expenditure  of 
iftbor  and  money. 

The  accretions,  then,  are  partly  the  result  of  natural  causes  and 
structures  and  work  erected  and  performed  for  the  good  of  the 
public.  Appellants  should  not  thereby  lose  their  frontage  on  the 
river  and  be  debarred  of  valuable  rights  heretofore  enjoyed.  This 
would  be  a  grieyous  wrong,  for  which  thei*e  would  bo  no  adequate 
redress. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  canae 

remanded. 

Judgment  revenfed. 

KoTE.— Upon  appeal  to  the  Sapreme  Court  of  the  United  States  the  foregoing 
Judgment  was  affirmed,  and  the  foUowIng  opinion  of  the  court  was  pronounoed 
hy  Mr.  Jnstioe  Swatnb,  after  stating  the  facte: 

Two  questions  are  thus  presented  for  our  determination : 

One  is,  whether  the  river  line  was  the  original  weet  boundaiy  of  the  surveys, 
or  either  of  them  ? 

The  other,  if  this  inquiiy  be  answered  in  the  affirmative,  is,  to  whom  the 
accretion  belongs. 

The  first  is  a  mixed  question  of  law  and  fact.  The  second  is  a  question  of 
law. 

Before  entering  upon  the  examination  of  the  first  of  these  questions,  it  mmj 
be  weU  to  advert  to  a  few  of  the  leading  authorities  apposite  to  this  phase  of 
the  case.  It  is  a  universal  rule  that  course  and  distance  yield  to  natural  and 
ascertained  objects.  Preston's  Heirs  v.  Boufmar^  6  Wheat.  580.  A  call  for  a 
natural  object,  as  a  river,  a  spring,  or  even  a  marlced  line,  wiU  control  both 
C(»urse  and  distance.  Nevmom  v.  Prior* »  Lesaee^  7  Wheat.  7.  Artificial  and 
fuitural  objects  called  for,  have  the  same  effect.  Beurciay  elaLv.  HoioeWs  Lessee^ 
6  Pet.  499;  BaoBter  v.  EveW»  Lessee^  7  Monr.  388.  In  a  case  of  doubtful  con- 
struction, the  claim  of  the  party  in  actual  possession  ought  to  be  maintaiiied« 
especially  where  it  has  been  upheld  by  the  decision  of  the  State  tribunals. 
Preston's  Heirs  v.  Boicmarj  supra.  A  patent  caUed  "  to  begin  on  the  Ohio  river* 
and  then  for  certain  courses  and  distances*  without  any  courses  or  marked  linea 
to  the  mouth  of  the  Kemiilcek,  and  then  certain  courses  and  distances,  with- 
oui  any  comers  or  marked  lines,  to  a  stake  in  the  Ohio  river.'*  If  the  river 
was  the  boundary,  the  land  in  controversy  was  within  the  patent.  If  the 
courses  and  distances  prevailed,  the  patent  did  not  affect  it.  The  court  said : 
**  It  is  our  opinion  that  the  river  is  the  boundary."  It  was  added :  **  two  of  tha 
caUs  are  on  the  river."  There  are  no  intermediate  marked  lines  or  comers. 
The  general  description  is  **  to  lie  on  the  Ohio."  These  facts  alone  would  not 
lonvo  loom  for  any  other  construction  of  the  patent.  Bruce  v.  Tayior^  2  J.  J. 
Marsh.  iOU.  This  case  is  very  instructive,  and  contains  much  additional  argo- 
uient  in  support  of  the  view  expressed.  CockreU  v.  JftfcQutfnn,  4  Monr.  CB,  is  to 
the  same  effect.  In  the  latter  case  the  court  said :  **  None  wiU  pretend  thai 
\he  legal  construction  of  a  patent  is  not  a  matter  proper  for  the  decision  ol  ths 
y>nrt  whose  province  it  is  to  decide  all  questions  of  law."  In  Brtice  v.  Mor- 
^m,  1  B.  Monr.  26,  the  rule  laid  down  in  Bruce  v.  Taylor,  supra,  was  re-affirmed. 
Where  a  survey  and  patent  show  a  river  to  be  one  of  the  boundaries  of  the 
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trmet,  it  la  » legal  dednotion  ttiat  there  ia  no  Taoant  land  left  for  q>proprlation 
between  the  river  and  the  river  boundary  of  anoh  traot.  OMireMI  ▼.  Oundy, 
ft  Dana,  100.  Where  a  deed  oalls  for  a  comer  standing  on  the  bank  of  a  ereek» 
**theiu)edown  eaid  creek  with  Uie  meandera  thereof,**  the  bonndaiyia  low- 
water  martc.  MeCuOock^gLeaau  ▼.  Aten^  2  Ohio,  800.  See,  also,  Amdley'a  LeMM 
T.  Anthony 1 6  Wheat.  080.  Where  a  deed  oaUa  for  an  object  on  the  hank  of  a 
atream,  **  thenoe  Bonth,  thence  east,  thence  north  to  the  hank  of  the  stream, 
and  with  the  course  of  the  bank  to  the  place  of  beginning,"  the  stream  at  low- 
water  mark  is  the  boundary.  Lamb  ▼.  RUskeU,  11  Ohio,  SU.  Where  the  line 
around  the  land  was  described  as  **  running  to  a  stake  at  the  river,  thence  on 
the  river  K.  0  deg.  40  min.  SO  perches,  thence  N.  00  deg.  60  min.,  W.  00  perches, 
thence  K.  00  deg.  00  min.  06  perches  and  0  links  to  a  stake  by  the  river,**  it  waa 
held  that  this  description  made  the  river  a  boundary,  ilte  v.  Joiinmmf  6  K. 
H.5a0. 

Where  premises  above  tide-water  are  described  as  bounded  Iqr  ^  monument 
standing  on  the  hank  of  the  river,  and  a  course  is  given  as  running  from  It 
down  the  river  as  it  winds  and  turns  to  another  monument,  the  grantee  takes 
usque  JUuim  aqwjtt  unless  the  river  be  expressly  excluded  from  the  grant  by  the 
terms  of  the  deed.    lAtoe  v.  Carley,  24  Wend .  iBl. 

The  eastern  line  of  the  city  of  St.  Louis,  as  was  incorporated  in  1007,  is  as 
follows :  **  From  the  Sugar  Loaf  east  to  the  Mississippi,  from  thence  by  the 
Mississippi  to  the  place  Urst  mentioned.'*  This  court  held  that  the  call  made 
the  city  a  riparian  proprietor  upon  the  river.  It  was  said  in  this  connection 
that  **  many  authorities  resting  on  adjudged  cases  have  been  adduced  to  us  in 
the  printed  argument,  presented  by  the  counsel  for  the  defendant  in  error,  to 
■how  that,  from  the  days  of  Sir  Matthew  Hale  to  the  present  time,  all  grants 
of  land,  bounded  on  fresh-water  rivers,  where  the  expressions  designating  the 
water  line  are  general,  confer  proprietorship  on  the  grantee  to  the  middle  of 
eke  stream*  and  entitle  him  to  the  accretions.  We  think  this,  as  a  general  mlei 
too  well  settled,  as  part  of  the  Bngllsh  and  American  law  of  real  property,  to 
be  open  to  discussion.**  Jonea  v.  Soukird,  24  How.  4A.  See,  also,  Schutmier  v. 
St.  Paul,  10  Min.  800,  and  Skeltoii  et  ol.  v.  Mwyptny  10  Mo.  121. 

It  may  be  considered  a  canon  in  American  jurisprudence,  tliat  where  the 
sails  in  a  conveyance  of  laud  are  for  two  comers  at,  in,  or  on  a  stream  or  its 
bank,  and  there  is  an  Intermediate  line  extending  from  one  such  corner  to  the 
other,  the  stream  is  the  boundary,  unless  there  is  something  which  excludes 
the  operation  of  this  rule  by  showing  that  the  intention  of  the  parties  was 
otherwise.  Whether  lu  the  preiteut  case  the  limit  of  the  laud  was  low  water, 
or  the  middle  thread  of  the  river,  is  a  question  which  does  uot  ariso,  and  to 
which  we  have  given  no  consideration.  The  point  was  considered  in  l^a^oad 
V.  Shumier.  7  WaU.  287. 

Survey  570  is  the  elder  one.  lu  oalls  are :  ''  Beginning  on  the  bank  of  the 
Mississippi  river  opposite  to  St.  Louis,  from  which  the  lower  window  in  the  U. 
8.  storehouse  in  St.  Louis  bears  K.  70^  W. ;  thenoe  S.  5  west,  100  poles  to  point 
in  tiie  river  from  which  a  sycamore  20  inches  in  diameter  bears  S.  85  £.,  260 
links ;  thence  S.  85  K.,  180  poles  (at  30  poles  a  slash)  to  a  point ;  thence  N.  15  W. 
170  poles  to  a  forked  elm  ou  the  bank  of  Cahokia  creek ;  thence  N.  85  W.  70 
poles  to  the  tieginuiug.**  It  will  be  observed  that  the  beginning  corner  ?«  on 
the  bank  of  the  river.  The  second  comer  is  a  point  in  the  river.  The  line 
between  them  is  a  straight  one.  Where  the  course  as  descril>ed  would  have 
fixed  the  line  does  not  appear.  There  was  an  obvious  benefit  in  having  the 
entire  front  of  the  land  extended  to  the  water's  edgo.    There  was  no  previous 
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warvey  or  ownenhip  hj  another  to  preyent  this  from  being  done.  Ko  aensible 
reaton  oan  be  imafdned  for  having  the  two  oomera  on  the  river,  and  the 
Intermediate  line  deflect  from  it.  Under  the  eironmatanoes  we  oannot  doubt 
that  the  river  was  intended  to  be  made,  and  was  made,  the  west  line  of  the 
survey.  In  the  light  of  the  facts  such  is  our  construction  of  the  calls  of  the 
survey,  and  we  give  them  that  efllsct. 

The  calls  of  survey  Ko.  788,  as  respects  this  subject,  are :  *^  Thence  K.  86  deg. 
W,  174  poles,  to  a  post  on  the  hank  ctf  the  3f ississippi  river^fnm  whieh^  thenoe  N^ 
6  deff.  E,,  up  the  MissUsippi  r<ee»*  and  binding  therevfUh  (passing  the  south* 
westerly  comer  of  Kioholas  Jarrot's  survey.  No.  079,  claim  Ko.  89,  at  6  poles), 
881  poles  and  10  links,  to  a  post  north-westexly  comer  of  Kicholas  Jarrot*s  sur- 
vey. No.  — ,  dalm  Ko.  100,  from  which  a  sycamore  86  inches  dia.  l>ean  8. 21  deg. 
W.  29 links;  thence  S.  85  deg.  £.  with  the  upper  line  of  the  last-mentioned 
snrvqr  88  poles  to  the  beginning.'* 

Here  the  calls  as  to  the  river  are  more  explicit  than  in  sunr^  Ko.  679. 

The  language,  **  up  the  Mississippi  river  and  binding  thereon,*'  leaves  no  room 
for  doubt.  Discussion  is  unnecessary.  It  could  not  make  the  result  clearer. 
The  river  must  be  held  to  have  been  the  west  boundary  of  this  surv^  also.  In 
reaching  these  views  we  pervert  no  principle  of  law  or  Justice.  Our  conclu- 
sions are  sustained  by  authority  and  reason. 

This  brings  us  to  the  consideration  of  the  second  question. 

It  is  Insisted  by  the  learned  counsel  for  the  plaintiff  in  error  that  the  accre- 
tion was  caused  wholly  by  obstructions  placed  in  the  river  above,  and  that 
hence  the  rules  upon  the  subject  of  alluvion  do  not  apply.  If  the  fact  be  so, 
the  consequences  do  not  follow.  There  is  no  warrant  for  the  proposition.  The 
proximate  cause  was  the  deposits  made  by  the  water.  The  law  looks  no 
further.  Whether  the  flow,  of  the  water  was  natural,  or  effsoted  by  artificial 
means,  is  immaterial.  Hedaey  v.  MeCormidk,  18  K.  Y.  160;  8  Washb.  on  Real 
Prop.  48. 

The  law  in  cases  of  alluvion  is  well  settled.  In  the  Institutes  of  Justinian  it 
Is  said :  **  Moreover  the  allavial  soil  added  by  a  river  to  your  land  becomes 
TOUTS  by  the  law  of  nations.  Alluvion  is  an  imperceptible  increase,  and  that 
la  added  by  alluvion,  which  is  added  so  gradually  that  no  one  oan  perceive  how 
much  is  added  at  any  one  moment  of  time."  Lib.  II,  tit.  I,  i  20.  The  surveys 
here  in  question  were  not  within  the  category  of  the  agri  UmUaU  of  the  civil 
law.  The  latter  were  lands  belonging  to  the  State  by  right  of  conquest  and 
granted  or  sold  in  plats.  The  increase  by  alluvion  in  such  oases  did  not  belong 
to  the  owner  of  the  adjoining  plat.  D.  XU,  1,  16;  Sanders'  Inst.  177.  See 
also  Morgan  v.  Livingstonj  6  Mart.  (La.)  261. 

The  Code  Kapoleon  declares :  **  Accumulations  and  increase  of  mud  formed 
successively  and  imperceptibly  on  the  soil  bordering  on  a  river  or  other  stream 
la  denominated  *  alluvion.'  Alluvion  is  for  the  benefit  of  the  proprietor  of  the 
shore,  whether  in  respect  of  a  river,  a  navigable  stream,  or  one  admitting  floats 
or  not ;  on  the  condition,  in  the  first  place,  of  leaving  a  landing  place  or  towing- 
path  conformably  to  regnlations.*'  Book  II  of  Property,  etc.,  8  568. 
.  Such  was  the  law  of  France  before  the  Code  Kapoleon  was  adopted.  4  Kouv. 
Diction,  de  Brillon.  278;  Morgan  v.  Livingston  et  oi.,  6  Martin,  24&. 

And  such  was  the  law  of  Spain.    Parted.  Ill,  tit.  XXVIII,  Law  26. 

Blackstone  thus  lays  down  the  rule  of  the  common  law:  **  And  as  to  lands 
gained  from  the  sea,  either  by  alluvion,  by  the  washing  up  of  land  and  earth, 
so  as  In  time  to  make  UrraftrmOt  or  by  dereliction,  as  when  the  sea  shrinks 
btHow  the  nsnal  water-marks;  In  these  oases  the  law  is  held  to  be  that  if  the 
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ItBin  be  bjr  little  and  little,  by  fmall  and  imperceptible  degrees,  it  shall  go  to  the 
owner  of  the  land  adjoining.  For  de  mMmU  non  ourot  lex;  and  beside,  these 
owners  being  often  losers  by  the  breaking  in  of  the  sea,  or  at  ohaiKes  to  keep  it 
out,  this  possible  gain  is,  therefore,  a  reoiprocal  consideration  for  such  possible 
charge  or  loss.  But  if  the  alluvion  be  sudden  or  considerable,  in  this  case  it 
belongs  to  the  king ;  for,  as  the  king  is  lord  of  the  sea,  and  so  owner  of  the  soil 
while  it  is  ooyered  with  water,  it  is  but  reasonable  he  should  have  the  soil  when 
the  water  has  left  it  dry."  2  Com.  2ttS.  See  also  Woolwich's  Law  of  Waters, 
M;  and  Shultes'  Aquatic  Bights,  116. 

Blaokstone  takes  his  definition  from  Braoton,  lib.  2,  cap.  2L  Bracton  was  a 
judge  in  the  reign  of  Henry  m,  and  the  greatest  authority  of  his  time.  Hale, 
In  his  De  Jure  Maris,  says  Bracton  followed  the  oiyil  law.  Hale  himself  shows 
the  great  antiquity  of  the  rule  in  the  English  law.  De  Jure  Maris,  1st  part,  oh. 
6.    See  also  The  King  v.  Lord  Yarborough,  1  Dow  h  Clark,  App.  C.  187. 

Chancellor  Kent,  the  American  commentator,  recogniies  the  rule  as  it  is  laid 
down  by  the  English  authorities  referred  to.  8  Kent's  Com.  428L  By  the 
American  Bevolution  the  people  of  each  State,  in  their  sovereign  character, 
Boquired  the  absolute  right  to  all  their  navigable  waters  and  the  soil  under 
them.  Martin  v.  ITaddZe,  16  Pet.  807;  Rtmd  v.  The  Jermy  Co,,  15  How.  426. 
The  shores  of  navigable  waters  and  the  soil  under  them  were  not  granted  by 
the  Constitution  to  the  United  States,  but  were  reserved  to  the  States  respect- 
ively. And  new  States  have  the  same  rights  of  sovereignty  and  jurisdiction 
over  this  subject  as  the  original  ones.  Pollard's  Xessee  v.  Bagan  e(  at,  8  How. 
812;  PoOord  V.  KQtbe,  9  id.  iH;  BaXUtY.  Bute,  18  id.  25;  WUkersY,  Buddey,  21 
ld.8A. 

The  question  here  under  consideration  is  not  a  new  one  in  this  court.  In 
New  Orleans  v.  The  UniUd  StaUe,  10  Pet.  662,  it  was  said:  '*The  question  ii 
weU  settled  at  common  law  that  the  person  whose  land  is  bounded  by  a  stream 
of  water  which  changes  its  course  gradually  by  alluvial  formations,  shall  still 
hold  the  same  boundary,  indnding  the  accumulated  soiL  No  other  rule  can 
be  applied  on  just  principles.  Every  proprietor  whose  land  is  thus  bounded  is 
subject  to  loss  by  the  same  means  which  may  add  to  his  territory,  and  as  he  Is 
without  remedy  for  his  loss  in  this  way,  he  cannot  be  held  accountable  for  his 
gain.'* 

To  the  same  effect  are  SauUU  v.  Sh^^herd,  4  WalL  602,  and  Schoole  v.  liisley, 
10  id.  110. 

In  the  light  of  the  authorities  alluvion  may  be  defined  as  an  addition  to 
riparian  land,  gradually  and  imperceptibly  made  by  the  water  to  which  the  land 
is  contiguous.  It  is  different  from  reliotion,  and  is  the  opposite  of  avulsion. 
The  test  as  to  what  is  gradual  and  imperceptible  in  the  sense  of  the  rule  is,  that 
though  the  witnesses  may  see  from  time  to  time  that  progress  has  been  made, 
they  oould  not  perceive  it  while  the  process  was  going  on.  Whether  it  is  the 
effect  of  natural  or  artificial  causes  makes  no  difference;  the  result  as  to  the 
ownership  in  either  case  is  the  same.  The  riparian  right  to  future  alluvion  is 
a  vested  right.  It  Is  an  inherent  and  essential  attribute  of  the  original  prop- 
erty. The  title  to  the  increment  rests  in  the  law  of  nature.  It  is  the  same 
with  that  of  the  owner  of  a  tree  to  its  fruits,  and  of  the  owner  of  flocks  and 
herds  to  their  natural  increase.  The  right  is  a  natural,  not  a  civil  one.  The 
maxim  '*  qui  aenHt  onus  debet  aenHre  eommodum  "  lies  at  Its  fouudstion.  The 
owner  takes  the  chances  of  iujuiy  and  of  benefit  arising  from  the  situation  of 
the  property.  If  there  be  a  gradual  loss,  he  must  bear  it ;  If  a  gradual  gain,  it  is 
his.    The  principle  applies  alike  to  streams  that  do,  and  to  those  that  do  not 
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overflow  their  hanks,  and  where  dykes  and  other  defenses  are,  and  where  thcf 
are  not,  neoeesaxy  to  keep  the  water  within  its  propexfUmlts.  8  Waahh.  on  Baal 
Prop.  48;  Jlfunio^pfllltyKo.  8  T.  OKeonsCotton  P»«8t»  18  La.  US.  In  Bnglaad 
the  role  whieh  is  qiplied  to  gradual  aoeretiona  on  the  shores  of  fresh  waters  Is 
applied  also  to  such  aocretions  on  the  shores  of  the  sea.  7%t  Kin§  t.  Lard  Yat- 
horougK  8  Dow  &  Clark's  Ap.  Gas.  178. 

We  may  well  hold  that  the  adjndioations  of  this  eoort  to  which  we  hate 
referred  are  decisive  of  the  ease  hef<»e  us.  Th^  are  binding  upon  as  as 
authority.  We  are  of  the  opinion  that  the  United  States  never  had  any  title  to 
the  premises  In  oontrover^,  and  that  nothing  passed  by  the  sevetal  aela  of 
eonsress  and  of  tlie  laglalatare  of  DUnoli,  relied  upon  by  the  platntUTlii 

The  Judgment  of  tiie  Supreme  Oourt  of  IlUiiois  la  afflrmad. 

Judgment  alBrmad. 


Thb  Pboplb  Y.  WllflOV. 
dMIILIffJ 

«9fM — diteiUtmerbypMUhiBr. 

Gontempta  are  of  two  kinda,  direct  and  oonstmctive ;  a  direct  contempt  la  one 
offered  in  the  preeence  of  the  oourt  while  sitting  Judicially ;  a  conotruetive 
contempt  is  one  which  tends  to  obetruet  and  embarrass  a  court,  though  the 
act  be  not  done  In  its  presence. 

The  publication  of  an  article  by  any  person,  even  In  a  newspaper  at  a  place 
remote  from  that  idiere  the  court  la  being  held,  concerning  a  case  pending 
In  court,  and  which  has  a  tendency  either  to  prejudice  the  pubUc,  to  corrupt 
the  administration  of  Justice,  to  influence  the  court  by  a  threat  of  "  popular 
clamor,"  or  to  reflect  on  the  tribunal,  the  parties,  the  Jurors,  the  witnesses  or 
the  counsel,  KM  a  contempt  of  court  and  punishable  as  such  by  a  process 
of  attachment. 

The  power  to  punish  contempt  la  original  with  all  courts  of  Justice,  and  ia 
determined  by  the  principles  of  the  common  law  and  ia  not  limited  by  exiat- 
ing  statutes. 

All  acts  which  impede,  embarrsas  or  obstruct  a  court  of  Justice,  or  which  tend 
to  produce  such  effects,  whether  done  in  or  out  of  court,  are  to  be  considered 
as  done  in  the  presence  of  the  court,  and  are  punishable  aa  contempta. 

The  meaning  and  intent  of  a  published  article  are  to  be  determined  by  a  ttix 
interpretation  of  the  language  used,  and  are  matter  of  law  for  the  court  aa 
to  whether  or  not  they  constitute  contempt,  and  any  disclaimer  on  the  part 
of  the  publisher  aa  to  any  intentional  diareepect  to  the  court,  ia  not  a  suffi- 
cient ground  for  discharging  a  rule  to  show  cause  why  an  attachment  should 
not  issue. 

Where  a  party  is  under  a  rule  to  show  cause  why  an  attachment  should  noi 
iraue  against  him  for  contempt,  a  mere  excuse,  without  appearanoe,  ia  no* 
Hufflcient  ground  for  dischaiging  the  rule,  and  will  only  affect  the  queatino 
of  DUDishment. 
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PROCEEDINGS  for  contempt 
The  opinion  states  the  case. 

Washington  BushnM,  Attorney-General,  for  people. 

Becktoith,  Ayer  A  Kales,  for  respondents. 

Lawbekce,  0.  J.  The  respondents,  Charles  L.  Wilson  and 
Andrew  Shuman,  have  been  placed  nnder  a  mle  to  show  canse  why 
an  attachment  should  not  issue  against  them  for  contempt.  The 
information  filed  by  the  attorney-general,  upon  which  the  mle  was 
made,  sets  forth  that  one  of  the  respondents  is  the  proprietor,  and 
the  other  the  chief  editor,  of  a  newspaper  published  in  the  city  of 
Chicago,  called  The  C7ncago  Evening  Journal,  and  presented,  as  a 
ground  for  this  proceeding,  an  editorial  article  published  in  that 
paper  on  the  16th  day  of  October.  The  article  was  set  out  at 
length  in  the  information.  It  is  entitled  *^  The  case  of  Raflerty." 
Rafferty  had  recently  been  tried  for  murder,  in  Cook  county,  found 
guilty  and  sentenced  to  death.  A  writ  of  error,  staying  the  execu- 
tion of  the  sentence  until  the  further  order  of  this  court,  had  been 
granted,  and  this  writ  of  error  was  pending  and  undetermined 
before  us  at  the  date  of  the  publication.  The  article  published  is 
as  follows: 

"The  Case  of  Raffertt.'* 

'*  At  the  time  a  writ  of  supersedeas  was  granted  in  the  case  of  the 
murderer  Chris.  Rafferty,  the  public  was  blandly  assured  that  the 
matter  would  be  examined  into  by  the  Supreme  Court  and  decided 
at  once  — that  possibly  the  hanging  of  this  notorious  human  butcher 
would  not  be  delayed  for  a  single  day.  Time  speeds  away,  however, 
and  we  hear  of  nothing  definite  being  done.  Rafferty's  counsel 
seems  to  be  studying  the  policy  of  delay,  and  evidently  with  success. 
The  riff-raff  who  contributed  $1,400  to  demonstrate  that  ^  hanging 
is  played  out,'  may  now  congratulate  themselves  on  the  success  of 
their  little  game.  Their  money  is  operating  splendidly.  We  have 
no  hesitancy  in  prophesying  clear  through  to  the  end  just  what  wiU 
be  done  witti  Rafferty.  He  will  be  granted  a  new  trial.  He  will 
be  tried  somewhere,  within  a  year  or  two.  He  will  be  sentenced  to 
imprisonment  for  life.  Eventually  he  will  be  pardone  1  out.  And 
this,  in  spite  of  all  our  public  meetings,  resolutions,  committees, 
firtuous  indignation,  and  what  not    And  why?    IVcaup?  the  sum 
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of  $1,400  is  enough  nowadays  to  enable  a  man  to  purchase  im- 
munity from  the  consequences  of  any  crime. 

'*  If  next  winter's  session  of  the  legislature  does  not  hermetically 
seal  up  every  chink  and  loophole  through  which  murderers  now 
esoapOy  it  will  deserre  the  bitter  censure  of  every  honest  maa  in 
Illinois.  We  must  simplify  our  mode  of  procedure  in  murder  trials. 
The  criminal  should  be  tried  at  once,  and  when  found  guilty,  should 
be  hanged  at  once  —  and  the  quicker 'hanged  the  better.  The 
courts  are  now  completely  in  the  control  of  corrupt  and  mercenary 
shysters  —  the  jackals  of  the  legal  profession  — who  feast  and  fatten 
on  human  blood  spilled  by  the  hands  of  other  men.  All  this  must 
be  remedied.    There  can  be  found  a  remedy,  and  it  must  be  found.' 

To  the  rule  granted  upon  the  motion  of  the  attomey-goneraly  the 
respondents  have  severally  answered  under  oath.  They  have 
declined  to  argue  the  case,  either  orally  or  in  writing,  though 
opportunity  has  been  allowed  for  that  purpose. 

The  respondent  Wilson  admits,  in  his  answer,  that  he  is  the  pro- 
prietor of  the  newspaper,  but  denies  all  knowledge  of  the  article 
prior  to  its  publication.  While  this  fact  should  influence  the 
d^[ree  of  the  punishment  to  which  he  may  be  liable,  it  does  not 
exonerate  him  from  responsibility.  The  respondent  Shuman  admits 
he  is  the  editor-in-chief.  He  denies  the  authorship  of  the  article^ 
but  says  he  read  it  before  its  publication,  and  permitted  it  to  be 
published.  Both  respondents  disavow  any  intentional  disrespect 
to  the  court,  or  any  design  to  embarrass  the  administration  of  jus- 
tice, and  insist  that  they  have  the  right  to  examine  the  proceedings 
of  every  department  of  the  government  of  this  State,  and  that  they 
are  not  responsible,  in  a  proceeding  of  this  character,  for  the  truth 
of  their  publications,  or  for  tbe  motives  with  which  they  may  be 
made,  ''save  when  such  publications  impede,  embarrass  or  obetmet 
the  administration  of  justice." 

They  state,  under  the  solemnities  of  an  oath,  as  a  fact  within 
their  personal  knowledge,  that  **  such  has  been  the  established  law 
of  this  State  for  over  thirty  years  past,  and  that  said  court  has  no 
judicial  power  to  change  the  same."  Such  a  sworn  statement,  as 
to  the  law  of  contempt  applicable  to  newspaper  publications,  is 
somewhat  remarkable.  If  we  give  to  the  saving  clause,  in  their 
answers,  the  interpretation  which  it  was  possibly  de4aigned  to  bear, 
the  statement  may  be  accepted  not  merely  as  s  ruth,  but  as  a 
truism.    The  only  ground  for  pronounoing  any  act  or  publicatioa 
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a  contempt  of  court,  is,  that  it  tends  k  *t8  final  results  to  ''im- 
pede;  embarrass  or  obstruct  the  administration  of  justice."  If,  on 
the  other  hand,  the  respondents  design  to  say,  or  to  be  understood 
as  saying,  that  they  are  privileged  to  make  any  publications  con- 
cerning proceedings  in  court,  however  false,  to  assail  the  integrity  of 
the  court,  or  to  endeavor  to  inflame  popular  passion  concerning  cases 
pending  before  it,  and  not  be  liable  to  attachment  for  contempt,unle88 
it  appears  that  the  publication  complained  of  really  has  the  actual 
and  visible  effect  of  impeding,  embarrassing  or  obstructing  the 
administration  of  justice,  in  a  manner  susceptible  of  proof  as  an 
accomplished  fact,  if  the  answers  are  to  be  understood  in  this 
sense,  it  is  to  be  regretted  that  the  respondents  were  not  better 
advised  as  to  the  law,  before  swearing  what  the  law  is. 

The  revised  code  of  1845,  speaking  of  the  Supreme  Oourt,  con* 
tains  the  following  provision:  ''  The  said  court  shall  have  power  to 
punish  contempts  offered  by  any  person  to  it  while  sitting/'  This 
act  has  never  been  repealed  or  modified. 

In  the  case  of  Stuart  v.  People,  3  Scam.  405,  decided  in  1843,  a 
similar  provision  in  the  statute  of  1829,  in  regard  to  Oircnit  Courts, 
came  before  this  court  for  construction.  The  court,  after  saying 
that  the  statute  might,  with  great  propriety,  be  regarded  as  a  limi- 
tation upon  the  power  of  the  court  to  punish  for  any  other  con- 
tempts than  those  committed  in  its  presence,  add  the  following 
most  significant  and  important  qualification:  *'  In  this  power  would 
necessarily  be  included  all  acts  calculated  to  impede,  embarrass  or 
obstruct  the  court  in  the  administration  of  justice.  Such  acts 
would  be  considered  as  done  in  the  presence  of  the  court '^ 

The  respondents  evidently  had  this  case  before  them  when  their 
answers  were  drawn.  They  use  its  language,  with  the  exception  of 
a  most  material  word,  which  changes  the  meaning  of  the  entire 
sentence.  The  respondents  say  the  rule  is,  that  publications  are  a 
contempt  only  when  they  impede,  embarrass  or  obstruct  the  ad* 
minstration  of  justice.  The  rule  laid  down  by  this  court  was,  that 
they  are  a  contempt  when  they  are  calculated  to  have  that  effect. 
The  difference  is  radical,  and  marks  precisely  the  difference  between 
the  guilt  or  innocence  of  the  respondents  in  this  case.  They  swear 
to  a  rule  which  would  require  us  to  say  that  we  have  acimaU}  been 
impeded,  embarrassed  or  obstructed  in  the  administration  of 
justice,  before  we  can  hold  the  respondents  guilty  of  contempt. 
The  true  test  is,  not  whether  the  court  has  been  weak  or  base 
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enough  to  be  aotiudly  inflnenoed  by  a  publication,  but  whether  it 
was  the  object  and  tendency  of  the  publication  to  produce  such  an 
effect 

It  need  hardly  be  said  that  we  cannot  accept,  as  a  reason  for  dis- 
charging the  rule,  the  disclaimer  in  the  answers  of  any  intentional 
disrespect,  or  any  design  to  embarrass  the  administration  of  justice. 
The  meaning  and  intent  of  the  respondents  must  be  determined 
by  a  fair  interpretation  of  the  language  they  have  used.  They 
cannot  now  escape  responsibility  by  claiming  that  their  words  did 
not  mean  what  any  reader  must  have  understood  them  as  mean- 
ing. 

No  candid  man  can  deny  that  the  article  in  question  was  well 
calculated  to  make  upon  the  public  mind  the  impression  that  the 
court,  in  a  pending  case,  was  influenced  by  money  in  its  judicial 
action,  and  that  it  could  be  so  influenced  in  other  cases.  Neither 
can  it  be  denied  that  the  article  seeks  to  intimidate  the  court  as  to 
the  judgment  to  be  pronounced  in  a  case  then  pending  and  in- 
volving the  life  and  death  of  a  human  being.  The  article  declares 
that  the  money  raised  for  Bafferty  '^  is  operating  splendidly  ; " 
predicts  that  he  will  be  granted  a  new  trial,  and  avers  that  "  the 
sum  of  $1,400  is  enough  nowadays  to  enable  a  man  to  purchase 
immunity  from  the  consequences  of  any  crime,''  and  that  *'  the 
courts  are  now  completely  in  the  control  of  corrupt  and  mercenary 
shyters — the  jackals  of  the  legal  profession.*  This  language  will 
bear  but  one  interpretation. 

I  shall  not  stop  to  cite  and  discuss  the  authorities  bearing  on  the 
law  of  contempt,  as  that  labor  has  been  performed  by  another  mem- 
ber of  the  court.  I  merely  quote  the  rule  as  laid  down  by  Bishop, 
an  American  writer,  in  his  work  on  Criminal  Law,  §  216.  He 
uses  the  following  language:  '^ According  to  the  general  doctrine, 
any  publication,  whether  by  parties  or  strangers,  which  concerns  a 
case  pending  in  court,  and  has  a  tendency  to  prejudice  the  public 
concerning  its  merits,  and  to  corrupt  the  administration  of  justice, 
or  which  reflects  on  the  tribunal  or  its  proceedings,  or  on  the  par- 
ties, the  jurors,  the  witness  or  the  counsel,  may  be  visited  as  a 
contempt." 

W^hcther  tested  by  this  common-law  definition,  or  by  the  rule  laid 
flown  by  this  court  in  the  case  of  Stuaii;,  already  oited,  there  is  no 
room  for  doubt  that  the  article  in  question  must  be  held  a  contempt 
of  flagrant  character.    It  related  to  a  case  in  court  involving  in  \ts 
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final  issues  a  human  life.  The  answers  of  the  respondents  state 
that  at  the  time  of  the  publication  'Hhere  was  an  intense  excite- 
ment in  tlie  commonity,  and  particularly  in  the  city  of  Chicago, 
on  account  of  frequent  murders,  and  the  escape  of  the  perpetrators 
thereof."  This  is  no  doubt  true,  and  this  article  seems  to  haire 
been  studiously  written,  with  a  view  to  direct  popular  clamor  against 
^his  court,  and  compel  it  either  to  affirm  the  judgment  sending 
Baflerty  to  execution,  or  incur  the  imputation  of  bribery,  and  the 
clamor  of  an  angry  city  to  be  echoed  throughout  the  State  by  a 
portion  of  the  Chicago  press.  The  demand  was  not  that  we  should 
calmly  examine  the  record  of  Kafferty's  trial  to  see  whether  his 
conviction  had  been  legal,  but  that  we  should  give  him  over  to 
execution,  because  there  was  such  impunity  for  crime  in  the  city  of 
Chicago  that  it  was  necessary  some  man  should  be  immediately 
hung.  We  have  since  examined  the  record  of  this  man's  conviction, 
and  reverse  the  judgment,  all  the  members  of  the  court  holding 
that  a  plain  provision  of  the  statute  had  been  violated  on  his  trial. 

Let  us  say  here,  and  so  plainly  that  our  position  can  be  misrep- 
resented only  by  malice  or  gross  stupidity,  that  we  do  not  deprecate, 
nor  should  we  claim  the  right  to  punish,  any  criticism  the  pi'ess 
may  choose  to  publish  upon  our  decisions,  opinions  or  official  con- 
duct in  regard  to  cases  that  have  passed  from  our  jurisdiction,  so 
long  as  our  action  is  correctly  stated,  and  our  official  integrity  is 
not  impeached.  The  respondents  are  correct  in  saying  in  their 
answers  that  they  have  a  right  to  examine  the  proceedings  of  any 
and  every  department  of  the  government. 

Far  be  it  from  us  to  deny  that  right  Such  freedom  of  the  press 
is  indispensable  to  the  preservation  of  the  freedom  of  the  people. 
But  certainly  neither  these  respondents,  nor  any  intelligent  person 
connected  with  the  press,  and  having  a  just  idea  of  its  responsibili- 
ties as  well  as  its  powers,  will  claim  that  it  may  seek  to  control  the 
administration  of  justice  or  influence  the  decision  of  pending  causes. 

A  court  will,  of  course,  endeavor  to  remain  wholly  uninfluenced 
by  publications  like  that  under  consideration,  but  will  the  commu- 
nity believe  that  it  is  able  to  do  so?  Can  it  even  be  certain  in 
regard  to  itself?  Can  men  always  be  sure  of  their  mental  poise? 
A  timid  man  might  be  influenced  to  yield,  while  a  combative  man 
would  be  driven  in  the  opposite  direction.  Whether  the  actu<il 
influence  is  on  one  side  or  the  other,  so  far  as  it  is  felt  at  all,  .: 
becomes  dangerous  to  the  administration  of  justice.     Even  if  a 
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court  is  happily  compoBed  of  judges  of  such  firm  and  equal  tempev 
that  they  remain  wholly  uninfluenced  in  either  direction,  neyerthe- 
less  a  disturbing  element  has  been  thrown  into  the  council  ohamber, 
which  it  is  the  wise  policy  of  the  law  to  exclude. 

Begard  it  in  whatever  Ught  we  may,  we  cannot  but  consider  the 
article  in  question  as  calculated  to  embarrass  the  administration  of 
justice,  whether  it  has  in  fact  done  so  or  not,  and,  therefore^ 
as  falling  directly  within  the  definition  of  punishable  contempts, 
announced  by  this  court  in  the  case  of  Stuart  t.  The  People.  It  is 
a  contempt,  because  in  a  pending  case  of  the  gravest  magnitude,  it 
reflects  upon  the  action  of  the  court,  impeaches  its  integrity,  and 
seeks  to  intimidate  it  by  the  threat  of  popular  clamor. 

It  may  be  said  that,  as  long  as  the  court  was  conscious  it  had  not 
been  frightened  from  its  propriety  by  the  article  in  question,  the 
wiser  course  would  have  been  to  pass  it  by  in  silence. 

So  far  as  we  are  personally  concerned,  we  should  have  preferred 
to  do  so.  We  desire  no  controversy  with  the  press.  But  a  majority 
of  the  court  were  of  opinion  that  this  publication  could  not  be  dis- 
regarded without  infidelity  to  our  duty.  By  our  relations  to  the 
bar^  to  the  suitors  in  our  court,  to  the  entire  judiciary  of  the  State, 
and  to  the  State  itself,  we  felt  constrained  to  call  the  persons  ie> 
sponsible  for  this  publication  to  account. 

Im  may  further  be  said,  that  this  article  could  do  no  permanent 
injury  to  a  court  strong  in  the  consciousness  of  its  own  integrity, 
and  in  the  confidence  reposed  in  it  by  the  people,  and,  therefore, 
the  publication  was  unworthy  of  notice.  It  is  quite  true  that  a 
solitary  paragraph,  under  ordinary  circumstances,  would  have 
probably  been  innocuous.  It  is  to  be  observed,  however,  that  the 
answers  of  the  respondents  speak  of  the  existing  excitement  in 
Chicago  in  regard  to  unpunished  crime,  and  in  that  state  of  the 
public  mind  there  was  great  probability  that  this  article  would  win 
a  ready  credence  if  permitted  to  go  unchallenged.  Public  meetings 
had  been  held,  committees  had  been  appointed  to  aid  in  the  sup- 
pression of  crime.  The  papers  of  Chicago,  circulating  throughout 
the  State  and  the  north-west,  had  called  attention  to  this  subject. 
It  was  made  a  frequent  topic  of  discussion  in  the  public  printe,  and 
when,  finally,  this  article  appeared  in  a  paper  of  noted  sobriety  and 
respectability,  containing  charges  and  imputations  against  this 
court,  which  were  simply  infamous,  the  majority  of  the  court  felt 
that  it  was  necessary  for  the  good   name  of  the  State,  within  and 
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without  its  bordersy  and  neoessary  in  order  to  proacrvo  the  con- 
fidence of  the  people  wholly  unshaken,  in  this  oourt,  to  request 
the  attorney-general  to  moye  for  a  rule  against  these  respondents. 
I'hc  majority  of  the  court  still  think  they  haTe  acted  wisely.  We 
have  been  controlled  by  no  feeling  of  personal  malignity^  and  do 
not  propose  to  inflict  a  seyere  punishment.  We  wish  to  call  the 
attention  of  the  press  to  the  limits  which  circumscribe  their  com- 
ments on  judicial  proceedings,  and  to  remind  them  of  the  obliga- 
tions imposed  upon  them  by  the  great  power  which  they  confessedly 
wield.  Especially  do  we  desire  to  keep  the  judicial  reputation  of 
the  State  free  from  the  appearance  of  dishonor,  and  to  preyent  the 
growth  of  that  distrust  in  the  minds  of  our  own  people  that  would 
certaintly  follow  the  circulation  of  articles  like  the  one  under  con- 
sideration, if  permitted  to  go  unrebuked. 

The  loss  of  public  confidence  in  our  integrity  would  be  a  cai.sniity 
little  less  than  the  loss  of  official  integrity  itself.  The  pomp  and 
circumstance  which  in  England  aid  to  clothe  the  courts  and  the 
law  with  dignity  and  power,  are  not  in  consonance  with  our  repub- 
lican form  of  goyemmeni  In  this  country  the  power  of  the  judi- 
ciary rests  upon  the  faith  of  the  people  in  its  integrity  and  inteUi- 
genoe.  Take  away  this  faith,  and  the  moral  infiuenoe  of  the  oourtf 
is  gone  and  popular  respect  for  law  impaired.  Law  with  us  is  an 
abstraction.  It  is  personified  in  the  courts  as  its  ministers,  but  its 
efficacy  depends  upon  the  moral  conyictions  of  the  people.  When 
confidence  in  the  courts  is  gone,  respect  for  the  law  itself  will 
speedily  disappear,  and  society  will  become  the  prey  of  fraud,  yio- 
lence  and  crime. 

The  one  element  in  goyemment  and  society  which  the  American 
people  desire,  aboye  all  things  else,  to  keep  free  from  the  taint  of 
suspicion,  is  the  administradon  of  justice  in  the  courts.  So  long 
as  this  is  kept  pure,  a  community  may  undergo  extreme  misgoyem- 
ment  and  still  prosper.  But  when  these  tribunals  haye  become 
corrupt,  and  public  confidence  in  them  is  destroyed,  the  last 
calamity  has  come  upon  a  people,  and  the  object  of  its  social 
organization  has  failed.  The  protection  of  life,  liberty  and  prop- 
erty is  the  final  aim  of  all  goyemment.  This  is  accomplished  by 
an  honest  administration  of  just  laws.  The  people,  by  their  ropre- 
sentatiyes,  may  be  relied  upon  to  pass  such  laws,  but  unless  they 
are  honestly  administered,  neither  life,  liberty  nor  property  enjoys 
the  security  which  it  is  the  object  of  goyemment  and  society  to 
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give.  If  the  time  shall  nnhappily  ever  come  when  the  judiciarj 
of  this  State  has  become  hopelessly  oorrnpt  and  justice  is  bought 
and  sold,  the  loss  of  its  moral  and  material  well-being  will  as  cer- 
tainly follow  as  the  night  follows  the  day. 

We  are  glad  to  say^  that  for  more  than  half  a  century  the  judi- 
ciary of  this  State  has  not  only  enjoyed  the  confidence  of  the  peo- 
ple, but  also  has  receiyed  the  support  of  the  press.  Never  before, 
10  far  as  the  members  of  this  oourt  are  aware,  has  the  integrity  of 
this  tribunal  been  assailed  by  a  public  journal.  The  respectability 
of  the  paper  in  which  the  article  in  question  has  appeared,  and  the 
circumstances  surrounding  its  publication,  have  given  it  a  gravity 
which  a  casual  article  of  like  import  would  not  possess.  We  have 
personally  felt  great  reluctance  to  take  notice  of  the  publication, 
but  our  consciousness  of  the  mischief  that  may  be  done  in  em- 
barrassing  the  administration  of  justice,  and  impairing  the  moral 
authority  of  the  judiciary  throughout  the  State,  if  this  article  is 
to  stand  as  an  unpunished  precedent,  has  compelled  us  to  issue  the 
rule,  and  now  compels  us  to  order  an  attachment. 

It  is  the  judgment  of  a  majority  of  the  oourt  that  an  attach 
ment  issue  against  Charles  L.  Wilson  and  Andrew  Shuman  letom 
able  forthwith. 

Walkbb,  J.  I  am  also  of  the  opinion  that  a  writ  of  attachment 
should  issue  in  this  case. 

Mr.  Justice  MoAllistbb  concurring.  At  the  return  of  the 
rule  to  show  cause,  the  defendants  did  not  appear  in  person, 
but  caused  their  separate  returns  under  oath  to  be  filed  by  at- 
torneys, who  declined  to  appear  and  argue  the  questions  raised 
by  the  returns.  In  this  aspect  of  the  case,  it  is  unnecessary 
to  consider  how  far  the  matters  set  forth  go  in  excuse  of  the 
publication;  because,  if  the  defendant  relied  rpon  an  excuse 
only  they  should  have  appeared  in  their  own  proper  person.  Not 
having  done  so,  no  mere  excuse  can  be  regarded  as  a  cause  for  dis- 
charging the  rule,  but  only  as  going  to  the  question  of  punishment, 
in  the  event  that  the  court  finds  the  absence  of  a  legal  justification 
in  the  return.     The  People  v.  Freevy  1  Gaines.  519. 

The  only  legal  justification  sought  to  be  established  by  the  re* 
turns  is  the  disavowal  of  a  bad  intent  and  matter  of  law  arising 
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upon  the  face  of  the  whole  proceedings.  In  this  behalf,  their  posi- 
tion is,  that  they  have  the  legal  right  to  do  just  what  they  have  done, 
and  this  court  has  no  power  or  authority,  by  this  proceeding,  to 
call  their  acts  into  question,  inquire  into  their  motiyes  or  the  per- 
nicious tendency  of  the  publication.  The  editor  of  the  paper  states 
his  position  thus :  ^'  This  respondent  is  adyised  and  believes  that 
the  publication  of  said  article  had  no  tendency  to  impede,  embar- 
rass or  obstruct  the  administration  of  justice  in  said  court;  that  it 
Mras  not  so  designed  and  had  not  that  tendency;  and  this  respond- 
i^nt  does  and  will  insist  that  he  had,  and  still  has,  the  right,  as 
aianaging  editor  of  said  paper,  to  examine  the  proceedings  of  any 
%nd  every  department  of  the  government  of  this  State,  and  that  he 
is  not  responsible  for  the  truth  of  such  publication,  nor  for  the  mo- 
tives with  which  they  were  or  are  made,  by  the  summary  process  of 
attachment  for  contempt,  save  when  such  pubh'cations  impede, 
embarrass  or  obstruct  the  administration  of  justice.'' 

This  position  has  been  deliberately  taken,  and  it  is  all  there  is  of 
the  case.  If  it  has  been  well  taken,  the  rule  should  be  discharged ; 
if  ill,  the  attachment  should  issue.  For  the  purpose  of  analyzing 
the  alleged  justification,  we  will  treat  it  as  in  the  nature  of  a  plea 
in  bar.  Then  what  are  its  elements  ?  By  the  return,  actual  par- 
ticipation in  the  act  of  publication  by  the  editor,  and  constructive  by 
the  proprietor,  are  admitted.  Then  the  only  fact  presented  is  the 
one  of  intent,  by  a  disavowal  of  any  bad  intent ;  for  the  question, 
whether  or  not  the  publication  had  a  tendency,  or  was  calculated  to 
impede,  embarrass  or  obstruct  the  administration  of  justice,  is 
clearly  a  question  of  law,  to  be  determined  by  the  court  upon 
Inspection  of  the  article.     So  also  is  that  of  the  power  of  the  court 

The  return  impliedly  admits,  that  if  the  publication  had  the  ten- 
lency  to  either  impede,  embarrass  or  obstruct  the  administration  of 
justice,  the  power  of  the  court  to  panish  the  defendants  for  a  con- 
tempt exists ;  but  it  claims  virtually  that  the  exercise  of  the  power 
is  precluded  by  the  disavowal  of  any  bad  intent,  and  defendants^ 
denial  that  the  article  had  any  such  pemicions  tendency.  If  the 
publication  had  the  pernicious  tendency  which  is  claimed  for  it  on 
behalf  of  the  people,  it  is  believed  that  no  respectable  authority  can 
be  found  to  the  effect  that  a  disavowal  of  a  bad  intent  amounts  to 
a  justification.  It  would  be  contrary  to  the  rule  of  law  that  every 
inai\  must  be  presumed  to  intend  the  natural  and  necessary  conse- 
qnenoes  of  his  own  deliberate  acts.    In  the  case  of  The  People  v, 
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Pi  eery  above  cited,  which  was  a  proceeding  like  this,  the  point  wa» 
expressly  adjudicated  by  the  Supreme  Court  of  New  York,  Kbkt, 
J.,  delivering  the  opinion  of  the  court,  "  We  cannot  but  perceive,*' 
laid  that  great  judge,  ^'  that  the  disavowal  of  any  bad  intent  wiE 
not  do  away  with  the  pernicious  tendency  or  effect  of  publicatioiui 
reflecting  on  judicial  proceedings  which  are  before  us." 

I  have  said  that  the  construction  and  tendency  of  the  article  in 
question  were  a  matter  of  law  for  the  court  Of  the  truth  of  thi* 
proposition  there  can  be  no  doubt.  But  the  court  is  bound  to  give 
it  a  fair  and  reasonable  construction,  according  to  the  natural  and 
common  import  of  the  language  employed ;  and  when  so  construed, 
the  question  whether  its  publication  constituted  a  contempt  which 
the  court  is  authorized  to  punish  by  attachment,  must  be  deter- 
mined by  the  character  of  the  publication  and  the  circumstances 
under  which  it  was  made. 

As  to  the  circumstances,  it  will  suffice  to  say,  that,  at  the  time  of 
the  publication,  the  case  of  Bafferty,  referred  to  in  the  article,  was 
pending  before  us  for  decision.  This  fact  was  well  known  to  the 
defendants,  and  especially  to  the  editor,  as  appears  by  both  his 
return  and  the  article  itself.  It  is  of  that  cause  and  its  pendency 
here,  that  the  article  speaks  ;  and  the  ordinary  and  natural  mean- 
ing of  the  language  used  conveys,  in  the  most  direct  and  unequivo- 
cal manner,  the  charge  of  corruption,  on  the  part  of  this  court,  in 
respect  to  that  very  case ;  and  was  calculated  and  intended  to  por- 
tray the  character  and  position  of  the  court  as  being  so  degraded  aa 
to  be  under  the  control  of  the  most  unprincipled  and  despicable 
class  of  society.  The  first  paragraph,  relating  to  the  delay  of  the 
court  in  deciding  the  case,  evidently  refers  to  its  action  at  the  time 
of  allowing  the  supersedecu,  in  requiring  Bafferty's  counsel  to  sub- 
mit the  cause,  in  order  that  it  might  be  passed  upon  at  thia  term. 
Then  it  proceeds  :  ^'  The  riff-raff  who  contributed  fourteen  hundred 
dollars  to  demonstrate  that '  hanging  is  played  out,'  may  now  con- 
gratulate themselves  on  the  success  of  their  Utile  game.  Their 
money  is  operating  splendidly.  We  have  no  hesitancy  in  prophe- 
sying dear  through  to  the  end  just  what  will  be  done  with  Bafferty. 
He  will  be  granted  a  new  trial  He  will  be  tried  somewhere,  withio 
a  year  or  two.  He  will  be  sentenced  to  imprisonment  for  life. 
Eventually  he  will  be  pardoned  out,  and  this  in  spite  of  all  oui 
public  meetings,  resolutions,  committees,  virtuous  indignation  fmd 
what  not    And  why  f    Because  the  sum  of  fourteen  hundred  dol- 
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lars  18  enough  nowadays  to  purchase  immunity  from  the  consequences 
of  any  crime.^*  Then,  that  there  might  he  no  misiinderstanding 
as  to  what  is  meant  by  this  tissne  of  scandal,  there  come  these  sig- 
nificant words  :  '^  The  courts  are  now  completelj  in  the  control  of 
oormpt  and  mercenary  shysters  ^*  the  jackals  of  the  legal  profes- 
sion — who  feast  and  fatten  on  hnman  blood  spilled  by  the  hands  of 
other  men.''  This  expression  wonld  be  understood,  and  was  intend- 
ed, to  refer  to  this  court,  which  was  the  only  one  previously  alluded 
to  ;  and  what  more  degrading  and  scandalizing  charge  could  be 
couclred  in  language  ?  It  is  well  understood  by  the  public  that  this 
court  is  the  only  one  in  the  State  which  has  tiie  power  to  license 
ind  strike  the  names  of  attorneys  from  the  rolls.  If  the  court  is 
ander  the  complete  control  of  the  Tile  class  designated,  the  degra- 
lation  must  be  voluntary  on  the  part  of  the  court,  yet  it  is  here 
proclaimed  to  the  public  that  a  court  which  possesses  the  power  to 
rid  itself  of  the  shysters  and  jackals  of  the  legal  profession,  is 
nevertheless  completely  under  their  control.  After  this  charge  ii 
followed  what  may  well  be  called  a  threat.  **  All  this  must  be 
remedied  ;  there  can  be  found  a  remckly,  and  it  must  be  found." 

The  tendency  of  the  article  is  to  degrade  and  scandfdize  the  court, 
to  overawe  its  deliberations  and  extort  a  decision  against  the  accused. 
That  such  was  the  intent  and  purpose,  scarcely  admits  of  a  doubt. 
In  this  attempt  to  extort  a  decision  of  affirmance  rests  the  great 
criminality  of.  the  article,  rather  than  the  reflections  upon  the 
court.  Publications  scandalizing  the  court,  and  intended  to  unduly 
influence  and  overawe  its  deliberations  in  causes  pending,  are  con- 
tempts which  this  court  is  authorized  to  punish  by  attachment,  and 
i  t  is  essential  to  the  dignity  of  character,  the  utility  and  independ- 
ence of  the  court,  that  it  should  possess  and  exercise  such  authoriiy. 
Here  the  oormption  is  imputed,  and  the  effect  predicted  in  snch  a 
manner  as  to  prepare  the  public  mind  to  believe  the  charge,  if  the 
decision  turns  out  to  be  as  predicted.  Any  well-constituted  judge 
would  receive  the  threats  of  a  mob  gathered  about  the  court-house 
for  the  purpose  of  overawing  his  deliberations  upon  a  particular 
case,  with  far  greater  coolness  and  equanimity  than  such  a  threat- 
ened blot  upon  his  character.  Whatever  may  be  the  character  of 
Baifferty,  however  humble  and  lowly  in  life,  or  however  bad  a  man 
he  may  be,  he  is  nevertheless  clothed  with  the  same  constitutiona] 
rights  which  belong  to  the  highest  and  best  citizens  in  the  Statei 
He  can  be  deprived  of  his  life  only  by  due  process  of  law.    He  has 
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the  same  right  to  invoke  the  safeguards  devised  for  the  protection 
of  innocence  and  to  secure  a  fair  and  impartial  trials  as  though  he 
were  in  fact  innocent,  and  as  any  other  citizen  might  do;  because  the 
law  isy  and  in  the  nature  of  things  must  be,  general  in  its  application. 
The  establishment  of  these  rights  by  our  beneficent  constitution 
has  cost  too  much  suffering  and  blood,  though  in  the  distant  past, 
to  be  readily  relinquished  by  an  intelligent  people ;  and  it  seems  an 
extraordinary  spectacle  to  witness  such  an  attack  upon  the  charac- 
ter of  this  court,  acting  under  the  sanction  of  an  oath  of  o£9ce,  for 
exhibiting  in  its  judicial  action  a  proper  respect  for  principles 
heretofore  estemed  so  sacred  and  so  indispensable  to  the  proper 
protection  to  life  and  liberty,  and  I  cannot  refrain  from  remarking 
in  this  connection,  that  if  this  publication  was  made  for  the  pur- 
pose of  destroying  those  safeguards,  as  a  necessity  for  the  suppres- 
sion of  the  crime  of  murder  in  Chicago,  as  is  avowed  in  the  return, 
such  a  purpose  ought  to  enhance  instead  of  mitigating  the  crimin- 
ality of  the  publication.  It  would  take  a  long  time,  in  my  judgment, 
to  inspire  those  criminally  disposed,  those  bom  and  reared  in  the 
haunts  of  vice,  neglected  by  piirents  and  society,  without  moral  de- 
velopment, with  a  feeling  of  just  respect  for  the  sanctity  of  human 
life,  by  giving  them  examples,  frequent  examples,  of  the  summary 
and  reckless  violation  of  that  sanctity, by  the  public  authorities,under 
forms  of  law  divested  of  all  the  consecrated  principles  for  the  protec- 
tion of  innocence,  by  trials  which  could  not  be  othenrise  than  grim 
mockeries  of  justice,  controlled,  swayed,  and  their  results  dictated 
by  the  passion  and  popular  clamor  of  the  hour.     While  I  may  truly 
say,  that  I  have  no  feelings  of  resentment  for  the  unwarranted 
attack  upon  the  court,  of  which  I  am  a  member,  yet  for  this  assault 
upon  institutions  which  I  have  been  educated  to  revere,  I  have 
feelings  of  deprecation  and  sorrow;  and  it  is  to  be  believed  that  a 
little  careful  observation  and  sober  reflection  will  lead  both  the 
people  and  the  press  of  Chicago  to  the  conclusion,  that  the  fault 
lies  not  in  the  law  nor  yet  in  the  courts.     It  seldom  happens  that  a 
good  and  careful  lawyer,  who  has  a  good  cause  and  wins  it,  has  any 
trouble  with  errors  in  his  record. 

It  is  an  unpleasant  duty,  but  I  feel  constrained  by  the  deepest 
oonvictions  of  conscience,  by  a  lively  regard  for  the  credit  of  the 
State  and  her  institutions,  for  the  administration  of  justice,  to 
ooncur  m  the  opinion,  that  the  rule  should  be  made  absolute  and 
that  an  attachment  should  issue. 
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Mr.  Justioe  Thornton,  also  concurring.  A  return  has  been 
made  to  the  rule  issued  in  this  case,  in  which  the  respondents 
acknowledge  the  publication  of  the  article,  in  The  Chukxgo 
Ev&iiing  Journal,  and  insist  upon  the  right,  through  their  paper, 
tc  examine  the  proceedings  of  every  department  of  the  gov- 
ernment of  the  State,  and  that  they  are  not  responsible  for  such 
publications,  nor  answerable  to  the  summary  process  of  attachment 
for  contempt,  unless  the  publications  impede,  embarrass,  or  obstruct 
the  administration  of  justice.  It  is  also  urged  the  publication  had 
no  such  tendency. 

The  cause  pending  in  the  court,  when  the  obnoxious  publication 
was  made,  was  Rafferty  v.  The  People.  Bafferty  had  been  found 
guilty  of  murder,  in  the  court  below,  and  sentenced  to  be  hanged. 
As  was  his  right,  according  to  the  constitution  and  laws  of  the  land, 
he  demanded  of  this  court  a  calm  and  dispassionate  examination  of 
the  facts  and  questions  presented  in  the  record,  and  insisted  that 
the  law  had  been  violated  in  his  trial  and  conviction. 

The  life  of  a  fellow  man  awaited  our  decision.  The  result,  to 
him,  was  fearful;  grave  responsibility  rested  upon  the  court  and 
the  counsel,  and  solemn  deliberation  was  required. 

Under  such  circumstances,  the  publication  was  made,  and  while 
the  court  was  in  session.  It  refers  to  the  court,  and  the  case  pend- 
ing in  it;  intimates  that  the  court  had  blandly  assured  the  public 
that  there  should  be  a  speedy  examination;  asserts  that  time  had 
sped  away,  and  no  information  had  been  given  that  any  Ining 
definite  had  been  done;  that  the  prisoner's  counsel  was  studying 
the  policy  of  delay,  with  success;  that  the  sum  of  $1,400,  con- 
tributed to  demonstrate  that  ''  hanging  is  played  out,"  is  operating 
splendidly;  that  the  prisoner  will  be  granted  a  new  trial,  and 
finally  pardoned,  in  spite  of  the  virtuous  indignation  of  the  public, 
*'  because  the  sum  of  $1,400  is  etiough  nowadays  to  enable  a  man  to 
purchase  immunity  from  the  consequences  of  any  crime,''  and  then 
charges  that  "  the  courts  are  now  completely  in  the  control  of 
corrupt  and  mercenary  shysters  —  the  jackals  of  the  legal  profession 
—  who  feast  and  fatten  on  human  blood,  spilled  by  the  hands  of 
other  men."  The  slight  allusion  to  the  action  of  the  legislature 
cannot  relieve  the  gross  attack  upon  the  court  and  its  officers.  The 
oase  referred  to  in  the  publication  has  been  reversed  by  a  unani- 
mous court,  for  manifest  error  in  denying  the  accused  a  change  ol 
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yenaoy  and  thus,  it  may  be,  depriving  faim  of  an  impartial  trial, 
Touchsafed  to  him  by  the  constitution  and  the  laws. 

Was  the  publication  a  contempt  of  couri;?  Or  can  there  be  none, 
exoept  for  disobedience  of  its  orders  or  process,  or  disorderly  or  con  • 
temptuous  beharior  in  its  presence? 

The  law,  as  it  is  written,  must  answer.  In  2  Hawkins,  220,  con- 
tempts are  classified  as  contempts  in  the  face  of  the  court,  and 
contemptuous  words  or  writings  concerning  the  court  Again,  they 
are  termed  ordinary  or  extraordinary.  The  latter  consists  <^ 
abusive  and  scandalous  words  respecting  the  court  Bouvier's  Inst 
vol.  4,  885.  According  to  Blackstone,  book  4,  285,  they  may  be 
committed  either  in  the  face  of  the  court,  or  *^by  speaking  or 
writing  contemptuously  of  the  court  or  judges  acting  in  their  judi- 
cial capacity." 

This  court  has  defined  them  to  be,  direct  such  as  are  offered  in 
the  presence  of  the  court,  while  sitting  judicially,  or  constructive, 
such,  though  not  in  its  presence,  as  tend  by  their  operation  to 
obstruct  and  embarrass  or  prevent  the  due  administration  of  justice. 
Stuart  V.  The  People,  H  Scam.  395. 

Bishop  thus  defines  constructive  contempts:  **  According  to  the 
general  doctrine,  any  publication,  whether  by  parties  or  strangers, 
which  concerns  a  cause  pending  in  court,  and  has  a  tendency  to 
prejudice  the  public  concerning  its  merits,  aud  to  corrupt  the  ad  • 
ministration  of  justice,  or  reflects  on  the  tribunal  of  its  proceed 
ing,  or  on  the  parties,  the  jurors  or  the  counsel,  may  bo  visited  as 
a  contempt"    Vol.  2,  §  26. 

In  this  State  the  constitution  has  established  the  judiciary,  aud 
made  it  a  co-ordinate  department  of  the  State  governmeDt  A 
necessary  incident  to  its  establishment  is  the  power  to  punish  for 
contempts. 

This  court  held,  in  an  early  case,  that  the  power  to  punish  for 
contempts  was  an  incident  to  all  courts  of  justice,  independent  of 
statutory  provisions.  Clark  v.  The  People,  Breese,  340.  Courts  in 
other  States  have  also  announced  the  doctrine  that  this  power  is 
inherent  in  all  courts  of  justice —  necessary  for  self -protection,  and 
an  essential  auxiliary  to  the  pure  administration  of  the  law.  United 
Staiee  v.  New  Bedford  Bridge,  1  Woodb.  &  Min.  470;  State  y.  John^ 
son,  1  Brev.  155  ;  Yates  v.  Lansing,  9  Johns.  416  ;  Cassart  v.  The 
Slate,  4  Ark.  541 ;  Neil  v.  The  State,  4  Eng.  (Ark.)  263  :  United 
States  V.  Hudson,  7  Cranch,  32.     The  statute  likewise  approves 
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the  exercise  of  the  power,  when  it  proyides  that  the  Saprome  Ooart 
**  shall  have  power  to  punish  contempts  o£Fered  by  any  person  to  it 
while  sitting."  This  proYision  was  in  force  July  1, 1829»  and  was 
the  law  when  the  decision  in  the  case  of  Siuari  y.  The  PeopUj 
supra,  was  rendered.  The  couit  then  declared  that  the  statate 
**  tS&rma  a  principle  inherent  in  a  conrt  of  jostioey  to  defend  itself 
when  attacked,  as  the  indiyidnal  man  has  a  right  to  do  for  his  own 
preseryation."  The  statnte  merely  aflSrms  a  pre-existent  power, 
and  does  not  attempt  to  restrict  its  exercise  to  contempts  in  the 
presence  of  the  conrt ;  but  leaves  them  to  be  determined  by  the 
principles  of  the  common  law. 

Without  the  power  courts  could  not  fulfill  their  responsible 
duties  for  the  good  of  the  public.  They  would  lose  all  self-respect, 
and  would  not  perform  the  duty  they  owe  to  the  State,  if  they 
failed  to  struggle  for  their  independence  and  defend  their  life. 

No  one  doubts  either  the  right  or  duty  of  a  court  to  punish  as 
contempts,  rude  and  contumelious  behayior,  breaches  of  the  peace, 
or  any  willful  disturbance  in  its  presence. 

Whence  the  necessity  for  the  exercise  of  the  power?  It  is  that 
the  law  may  be  administered  fairly  and  imiMurtially,  uninterrupted 
by  any  influence  which  might  affect  the  safety  of  the  parties,  or 
the  judge  or  officers  of  the  court,  that  the  court  may  haye  that 
regiurd  and  respect  so  essential  to  make  the  law  itself  respected, 
and  that  the  streams  of  justice  may  be  kept  clear  and  pure. 

If  the  court  is  scandalized  and  its  integrity  impeached,  while  a 
cause  is  pending  before  it,  if  the  counsel  are  grossly  libeled,  and 
low  and  obscene  terms  are  applied  to  them,  which  may  haye  the 
effect  to  intimidate,  the  consequences  must  be  the  same  as  if  direct 
contempts  are  offered.  The  administration  of  the  law  is  embarrassed 
and  impeded,  the  passions,  often  unconsciously,  are  roused,  the 
rights  of  parties  are  endangered,  and  a  calm  and  dispassionate  dis- 
cussion and  inyestigation  of  causes  are  preyented. 

The  authority  to  punish  for  constructiye  contempts  has  been 
recognised  by  numerous  courts,  in  England  and  America.  I  shall 
merely  cite  a  few  of  tiiese  cases.  ResptUfliea  y.  PassmarSf  3  Yea. 
441;  OewaUTs  Om$,  1  Dal.  319;  People  y.  Freer,  1  Gaines,  515; 
Tennetf^s  Case,  3  Feet  (Hf.  H.)  162;  HoUingewarth  y.  Duane,  Wall 
(i.  0.  XT.  S.  77;  United  States  y.  Duane,  id.  102. 

In  Tenney^s  Oase^  the  respondent  was  interested  in  a  suit  brought 
by  his  son  against  one  of  the  defendants  in  a  bill  of  equity,  is 
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which  suit  the  son  was  nnsncoessf nl,  but  he  was  not  a  party  to  and 
had  no  interest  in  the  suit  in  equity,  and  while  the  bill  was  pend- 
ing he  caused  copies  thereof  to  be  printed  and  circulated  ezten- 
sivcly.  The  bill  contained  serious  charges,  and  the  respondent 
also  said  that  he  could  stop  the  proceedings  in  equity  if  one  thou- 
sand dollars  were  paid  to  him. 

The  conduct  and  language  were  out  of  the  presence  of  tiie  court, 
and  it  was  held  to  be  a  contempt,  and  calculated  to  disturb  the  free 
course  of  justice.     In  conclusion,  the  court  said: 

**  The  circulation  of  such  charf^es,  in  the  absence  of  proof,  by  a 
person  unconnected  with  the  questions  to  be  tried,  was  dishonor- 
able and  vindictire  in  the  highest  degree,  and  an  unwarrantable 
interference  with  the  administration  of  justice.'^ 

In  Respublica  t.  Pftssmore,  supra,  the  defendant  aflixed  a  writ* 
ing  to  a  board  in  the  exchange  room  in  the  city  tayem,  reflecting 
upon  the  parties  to  the  suit,  and  the  court  held  that  the  publica- 
tion of  such  a  paper  prejudiced  the  public  mind  in  a  cause  depend- 
ing  in  court,  and  was  a  contempt 

In  OswaicPs  OasBy  the  publication  in  a  newspaper,  of  wanton  as- 
persions upon  the  character  of  the  opposite  party,  was  ruled  to  be  a 
contempt,  and  Chief  Justice  MoKban  said,  that  without  the 
power  to  punish  for  contempts  no  court  could  possibly  exist. — 
''  Nay,  that  no  contempt  could,  indeed,  be  committed  against  us, 
wc  should  be  so  truly  contemptible.^' 

In  the  case  of  7^  People  v.  Freer,  supra,  a  publication  waa 
made  in  a  newspaper  in  regard  to  a  cause  under  investigation,  and 
was  intended  to  prejudice  the  public  mind  against  the  court,  and 
to  intimidate  it  in  its  decision  on  the  motion  for  a  new  trial  in  the 
case  of  7%«  People  v.  Croswett.  Kent,  J.,  afterward  Chancellor, 
delivered  the  opinion  of  the  court,  and  said  that  publications  scan- 
dalizing the  courts,  or  intending,  unduly,  to  influence  or  overawe 
their  deliberations,  were  contempts,  which  should  be  punished  by 
attachment;  and  that  it  was  essential  to  their  dignity  of  character, 
their  utility  and  independenoe,  that  they  ahould  possess  and  exer- 
cise such  authority. 

In  United  States  v.  Duame,  there  was  a  publication  in  a  news- 
paper, pending  the  cause,  reflecting  upon  the  court  and  jury.  The 
court  held  that  it  was  a  contempt,  which  had  a  tendency  to  deter 
counsel  and  intimidate  the  court,  if  they  were  susceptible  of  intimi- 
dation. 
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In  The  State  t.  Morrill^  16  Ark.  384,  a  publication  was  made  in 
a  newspaper,  while  the  conrt  was  in  session,  whien,  in  the  language 
9f  the  court,  seemed  ^'  to  intimate,  by  implication,  that  the  court 
was  induced  by  bribery  to  make  the  decision  referred  to."  It  was 
r^arded  as  a  contempt,  and  an  imputation  upon  the  purity  of  the 
motives  of  the  members  of  the  court  while  acting  officially  in  a 
particular  case. 

In  determining  the  sufficiency  of  a  plea  to  the  jurisdiction  of  the 
court,  Chief  Justice  Ekqlish  delivered  an  able  opinion,  and  held 
that  the  right  to  punish  for  contempts  was  inherent  in  all  courts 
of  justice — a  part  of  their  life  and  a  necessary  incident  to  the  exer- 
cise of  judicial  powers — that  the  section  in  the  Bill  of  Rights,  that 
^'  every  citizen  may  freely  speak,  write  and  print  on  any  subject^ 
being  respwmble  for  the  abuse  of  that  liberty  "  gave  the  right  to  any 
citizen  to  publish  tiie  proceedings  and  decisions  of  courts,  to  com- 
ment upon  them  freely,  discuss  their  correctness,  the  fitness  or  un- 
fitness of  the  judges,  and  the  fidelity  with  which  they  perform 
their  public  trusts ;  but  not  by  defamatory  publications,  to  degrade 
the  tribunal,  destroy  public  confidence  in  it,  and  thus  dispose  the 
community  to  set  at  naught  its  judgments  and  decrees. 

In  the  class  of  constructive  contempts,  this  court  has  said, 
'^  would  necessarily  be  included  all  acts  calculated  to  impede,  em- 
barrass or  obstruct  the  court  in  the  administration  of  justice.  Such 
acts  would  be  considered  as  done  in  the  presence  of  the  court.'' 
Stuart  V.  The  People^  supra. 

The  power  is  arbitrary,  and  should  be  exercised  with  prudence 
and  moderation,  and  only  in  extreme  oases.  Indeed,  all  power  is 
arbitrary  ;  but  this  furnishes  no  reason  why  the  silent  power  of  a 
court  should  not  be  awakened  to  restrain  wrong,  and  to  check  the 
attempt  to  destroy  all  respect  for  the  law  by  calumniation  of  its 
officers,  who  are  the  channels  by  which  justice  is  conveyed  to  the 
people. 

What  is  the  nature  and  character  of  the  publication,  and  what  ia 
its  tendency  and  effect  P 

This  conrt  is  charged,  impliedly,  if  not  directly,  with  bribery.  If 
snch  was  not  the  intent^  words  are  uselees  to  convey  an  intent 
This  court,  and  the  cause  pending  therein,  are  mentioned,  and  a 
new  trial  predicted,  not  because  the  law  demands  it»  but  because 
immunity  from  crime  can  be  purchased. 

It  is  said  that  the  money  had  been  contribute^,    ^rhis  court,  at 
VquXVI.  — 69 
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It  is  scandalous,  abasive,  passionate^  in  tone  and  spirit  It  impogns 
the  integrity  of  this  coart^  and  classes  the  counsel  of  the  accused 
amongst  the  most  degraded  of  the  profession.  Its  false  chaiges  of 
crime  are  calculated  to  disturb  the  mind  of  the  pure  man,  and  unfit 
him  for  the  discharge  of  arduous  and  responsible  duties.  Abuse 
can  never  oonvinoe.    Passion  must  rouse  passion. 

The  tendency  must  be  to  impair  the  usefulness  of  this  courts 
deprive  it  of  respect,  obstruct  it  in  the  due  administration  of  the 
law,  and  if  silently  submitted  to,  so  debase  it  as  to  present  it  a 
speotaole,  beneath  even  contempt 

I  concur  in  the  issuance  of  the  attachment 

80OTT,  Shildov  and  Bsbbsb,  JJ.,  dissented: 

The  writ  of  attachment  awarded  by  the  court,  was  issued  on  tbf$ 
6th  day  of  November,  1872,  in  the  following  form: 

"  State  of  Illikoi&  )  iir  ths  Sufbbmb  Coubt, 

NortiMm  Giaiid  Dtrlskm,  September  Tmbl 

A.D.189S. 

<<The  People  of  the  State  of  Illinois  to  the  SherifF  of  La  SaDe 
Oounty  — Oreding  : 

^  Whereas,  It  has  been  made  to  appear  that  Oharles  L.  ^leon 
and  Andrew  Shuman  have  printed  and  published  an  article,  which 
has  been  adjudged  by  the  said  court,  now  in  session  in  Ottawa,  in 
the  aforesaid  couniy  and  State,  to  have  been  printed  and  published 
in  contempt  of  said  court  while  so  in  session,  as  aforesaid. 

^*  We,  therefore,  command  you,  that  you  attach  the  said  Oharles 
L.  Wilson  and  Andrew  Shuman,  so  as  to  have  their  bodies  forth- 
with before  our  said  Supreme  Oourt,  at  Ottawa,  in  the  county 
aforesaid,  to  answer  the  said  court  of  the  said  contempt,  by  them 
lately  committed  against  it,  as  it  is  said,  and  further,  to  do  and 
receive  what  our  said  court  shall  in  that  behalf  consider.  Hereof 
fail  not,  and  have  you  then  and  there  this  writ 

**  Witness,  Ohables  B.  Lawbekob,  Chief  Justice  of  said  court, 
and  the  seal  thereof,  at  Ottawa,  this  sixth  day  of  November,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  seventy-twa 

*'W.  M.  Taylor, 
"  Olerk  of  the  Supreme  Court;.'* 
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On  the  8th  day  of  November  the  respondents  appeared  in  court, 
in  answer  to  the  writ  of  attachment,  whereupon  the  chief  justice 
pronounced  the  following  sentence: 

^'Tou,  Charles  L.  Wilson  and  Andrew  Shuman,  are  before  this 
court  under  an  attachment  for  contempt,  in  consequence  of  an 
article  relating  to  a  cause  pending  in  this  court,  and  published  in 
a  newspaper  of  which  you,  Charles  L.  Wilson,  are  the  proprietor, 
and  you,  Andrew  Shuman,  are  the  chief  editor. 

In  the  opinion  delivered  by  the  majority  of  this  court,  when 
passing  upon  your  return  to  the  rule  to  show  cause  why  an  attach- 
ment should  not  issue  against  you,  we  have  said  all  that  we  desire  to 
say  in  regard  to  the  character  of  the  publication,  and  the  injury 
which  such  publications  tend  tb  cause  to  the  administration  of 
justice.  It  was  then  held  that  your  answer  showed  no  reason  why 
an  attachment  should  not  issue.  It  now  only  remains  to  impose 
upon  yon  a  penalty  for  the  offense.  It  is  in  the  power  of  the  court, 
in  cases  of  this  character,  to  punish  by  both  fine  and  imprison- 
ment. We  have,  however,  no  desire  to  inflict  a  severe  penalty. 
Our  object  will  be  accomplished  if  we  show  to  the  press  that  it  can- 
not he  permitted  to  attempt  to  influence  the  decision  of  cases 
pending  in  the  courts.  We  are  not  unmindful  of  the  fact  that 
neither  of  you  wrote  the  objectionable  article,  and  that  you.  Charles 
L.  Wilson,  did  not  see  it  before  its  publication.  We  shall  impose 
upon  you  only  a  moderate  fine,  as  we  cannot  believe  yon  are  likely 
to  commit  similar  offenses  in  the  future. 

'^Tou,  Charles  L.  Wilson,  are  adjudged  to  pay  a  fine  of  $100, 
and  you,  Andrew  Shuman,  are  adjudged  to  pay  a  fine  of  1200,  to 
the  treasurer  of  this  State.  Ton  are  also  adjudged  to  pay  the 
costs  of  this  proceeding.  The  fine  will  be  paid  to  the  clerk  of  thia 
court,  who  is  directed  to  remit  the  same  immediately  to  the  Htate 
treasurer,  and  procure  his  receipt  therefor,  to  be  filed  among  the 
papers  in  this  case. 

'*  The  sheriff  will  hold  respondents  in  hii  onstody  until  fh»  tna 
and  cora  are  paid  to  the  olerk.'* 
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Affuiay — ir^netian  granvUd  on. 

k  eoQit  of  oqoltj  may  lawfully  issae  an  ii^anetion  on  Sunday  where 
eaiy  to  jneTant  an  imparable  injoiy  to  property.  (See  note,  p.  KL) 


B 


ILL  in  chanoeiy  for  a  writ  of  injunction.    The  opinion  statei 
the  case. 


A.  E.  Harding  and  /.  B.  Young,  for  plain  tiff  in  error. 

PiUsburff  A  Lawrence  and  X.  B.  Payeon,  toit  defendant  in  error. 

Bbeese,  J.  This  was  a  bill  of  chancery^  in  the  Liyingston 
Circuit  Court,  praying  for  a  writ  of  injunction  to  restrain  the 
Fairbury,  Pontiac  and  North-western  Bailway  Company  from  taking 
possession  of  one  of  the  principal  streets  (Walnut)  in  the  incorpo- 
rated town  of  Fairbury,  for  the  purpose  of  grading,  tying  and  iron- 
ing the  same  for  the  track  of  their  railroad. 

The  bill  is  filed  by  a  large  property  owner  on  the  street  to  be 
taken  by  the  railway,  and  it  alleges  that  the  company,  immediately 
after  12  o^clock  of  the  night  of  Saturday,  with  a  large  force  of  men, 
had  taken  violent  possession  of  the  street  for  the  express  and  avowed 
purpose  of  finishing  their  track  through  its  entire  length  before  the 
next  Monday  morning;  and  that  they  had  selected  Sunday  for  the 
work,  for  the  express  purpose  of  evading  an  injunction,  and  avoid- 
ing the  process  of  court,  and  for  the  purpose  of  obtaining  and  hold- 
ing the  street  without  paying  for  it  or  the  damages  thereby  occa- 
sioned to  the  property  owners  upon  it;  that  the  company  has  not 
paid  or  offered  to  pay  any  thing  to  any  person  injured  by  the  pro- 
posed occupancy  of  that  street,  nor  taken  any  steps  or  measures  to 
estimate  the  damages  or  have  the  same  assessed  in  pursuance  of  law. 

It  is  also  alleged  that  the  company  is  wholly  insolvent,  and  if  it 
is  permitted  to  take  possession,  control  and  use  that  street,  for  tiie 
purpose  of  operating:  their  trains  over  the  same,  without  paying 
oomplainant  the  damages  he  will  sustain  in  consequence  thereof,  hi 
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will  be  withoat  remedy  in  the  premiseB,  and  will  itbaolntely  lose  at 
least  one-half  the  yalne  of  hifl  property  in  oonseqnence  thereof,  and 
that  the  grading  for  railway  porpoees  will  greatly  injure  i^e  street 
and  complainant's  property;  and  unless  the  company,  the  contract* 
ors  and  their  agents  and  servants  are  restrained  by  injunction 
issued  forthwith,  the  road  will  be  finished  through  the  street  to-day, 
Sunday;  and  that  the  company  and  its  contractors  are  doing  the 
work  on  this  day —  Sunday — in  order  to  avoid  paying  complainant 
his  damages,  and  to  defraud  him  out  of  the  same,  which  they  will 
accomplish  successfuUy  unless  immediately  enjoined  by  process  of 
the  court 

This  bill  was  presented  to  the  master  in  chancery,  in  the  absence 
of  the  circuit  judge,  on  Sunday.  The  writ  of  injunction  was 
ordered  by  the  master  on  that  day,  and  issued  by  the  clerk  and 
served  by  the  sherifl  on  the  same  day. 

At  the  September  term  following,  a  motion  was  made  to  quash 
the  writ,  which  was  aUowed,  and  the  bill  dismissed. 

Oomplainant  brings  the  record  here  by  writ  of  error,  and  assigns 
this  action  of  the  court  as  error. 

The  bill,  on  its  face,  presents  strong  grounds  for  the  interference 
of  a  court  of  chancery,  and  justified  the  ordering  and  issuing  a  writ 
of  injunction.  But  the  defendant  insists,  if  this  be  so,  no  valid 
writ  could  issue  on  Sunday.  He  insists  that  the  order  of  the  master 
in  chancery,  being  made  on  Sunday,  was  void,  for  the  reason  it  was 
a  judicial  act,  and  Sunday  is  not  a  judicial  day. 

As  a  general  proposition,  it  may  be  conceded  Sunday  is  not  a 
day  in  law  for  proceedings,  contracts,  etc.     2  Inst.  264. 

Anciently,  however,  courts  of  justice  did  sit  on  Sunday.  The 
early  Christians  of  the  sixth  century,  and  before,  used  all  days  alike 
for  hearing  of  causes,  not  sparing  the  Sunday  itself;  but  in  the 
year  517  a  canon  was  promulgated  exempting  Sundays.  Other 
canons  were  adopted  in  subsequent  years  exempting  other  days, 
which  were  all  revised  and  adopted  by  the  Saxon  kings,  and  aU 
confirmed  by  William  the  Oonqueror  and  Henry  the  Second,  and  in 
that  way  became  a  part  of  the  common  law  of  England.  Swann  v. 
Broome,  3  Bur.  1595. 

By  the  canons  of  the  church,  Sunday  was  decreed  dies  nonjuridi* 
cu8f  and  by  the  same  canons  other  days  were  declared  unjuridical, 
as  the  day  of  the  Purification  of  the  Blessed  Virgin  Mary,  the  Feast 
of  the  Ascension,  the  Feast  of  St.  John  the  Baptist,  and  All  Saints 
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and  All  Souls  Days.  These  were  as  much  nnjnridical  days  as  Sun- 
day,  yet  the  most  devoted  admirer  of  the  common  law  would  not 
hesitate  to  say  that  the  proceedings  of  a  court  of  justice  in  this 
State  on  either  of  those  days  would  be  valid.  Yet,  by  the  common 
law,  no  valid  judicial  act  could  be  performed  on  either  of  iiiose 
days.  Why,  then,  if  such  an  act  can  be  done»  and  have  binding 
force,  on  tiiose  imjuridical  days  in  this  State,  should  not  equal 
efficacy  be  accorded  to  the  same  act,  if  done  on  the  other  unjuridical 
day,  viz.:  Simday? 

It  is  answered,  that  secular  employment  of  any  kind  is  prohibited 
by  our  criminal  code,  and  reference  is  made  to  section  144. 

We  had  occasion,  in  Johnson  v.  The  People,  31  HL  469,  to  express, 
briefly,  our  views  of  this  question,  the  case  being  one  where  a 
recognizance  had  been  taken  by  a  magistrate  on  Sunday,  from  which 
the  cognizor  sought  to  be  discharged,  on  the  groimd  that,  having 
been  taken  on  Sunday,  and  being  a  judicial  act,  it  t^as  void  and  of 
no  effect.  This  court  said,  generally  judicial  acts  cannot  be  per- 
formed on  Sunday,  but  the  recognizance  was  held  to  be  valid,  and 
no  violation  of  the  section  referred  to;  that  we  were  to  understand 
by  the  word  '^  necessity,"  not  a  physical  and  absolute  necessity,  but 
the  moral  fitness  and  propriety  of  the  work  done  under  the  circum- 
stances of  each  particular  case  —  that  any  work,  therefore,  neces- 
sary to  be  done  to  secure  the  public  safety  by  the  safe-keeping  of  a 
felon,  or  delivering  him  to  bail,  must  come  within  the  true  meaning 
of  the  exception  in  the  statute;  that  neither  the  peace  nor  good 
order  of  society  was  disturbed  by  such  a  proceeding,  as  it  may  be, 
and  usually  is,  silently  conducted. 

The  notion  that  Sunday  is  a  day  so  sacred  that  no  judicial  act 
can  be  performed,  had  its  origin  with  ecclesiastics  of  an  unen- 
lightened age,  and  rests  upon  no  substantial  basis,  and  if  it  is  the 
doctrine  of  the  common  law,  it  need  not  have  application  here,  in 
this  day  of  thought  and  increased  enlightenment.  Men  are  freer 
now  than  then,  and  are  permitted  to  regard  acts  as  innocent  and 
harmless,  which  were  then  deemed  sacrilegious  and  worthy  of 
anathema.  So  long  as  our  own  statute  is  not  violated  —  so  long  as 
nothing  is  done  which  it  forbids,  there  can  be  no  reasonable  ground 
tor  complaint 

There  is  nothing  in  our  constitution  of  government  inhibiting 
the  general  assembly  from  declaring  Sunday  to  be  dies  juridicus. 
One  step  has  been  taken  in  that  direction  by  providing  by  law  as 
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follows:  On  proof  being  made  before  any  jadge  or  justice  of  the 
peace  or  clerk  of  the  Circuit  Court  within  this  State,  that  a  debtor 
is  actually  absconding,  or  concealed,  or  stands  in  defiance  of  an 
officer  duly  authorized  to  arrest  him  on  civil  process,  or  has  de- 
parted this  State  with  the  intention  of  haying  his  effects  and  per- 
sonal estate  removed  out  of  the  State,  or  intends  to  depart  with 
■such  intention,  it  shall  be  lawful  for  the  clerk  to  issue,  and  the 
sheriff  or  other  officer  to  serve  an  attachment  against  such  debtor 
on  a  Sunday,  as  on  any  other  day,  as  is  directed  in  this  chapter. 
R,  S.  1845,  ch.  9,  §  27. 

Here,  this  dies  nonjuridicus  was  selected  by  the  railway  company 
AS  the  proper  day  to  commit  a  great  outrage  upon  private  and  pub- 
lic rights,  believing  the  arm  of  the  law  could  not  be  extended  on 
that  day  to  arrest  them  in  their  high-handed  and  unlawful  design. 
To  the  complainant  the  acts  they  were  organized  to  perpetrate  on 
that  day  were  fraught  with  irreparable  injury.  Feeble  indeed 
would  be  the  judicial  arm  if  it  could  not  reach  such  miscreants. 

To  save  a  debt  of  $20,  judicial  acts  can  be  performed  on  Sunday, 
«nd  maintained  as  well.  To  prevent  the  ruin  of  an  individual, 
fluch  an  act  must  not  be  done.     *'  Lame  and  impotent  conclusion.'' 

In  Oomyn's  Digest,  title  "  Temps,"  under  the  head  Dies  nan 
iuridicuSy  it  is  said,  the  chancery  is  fdways  open.  So  the  Ex- 
chequer may  sit  upon  a  Sunday  or  out  of  term.  P.  833  (G.  5). 
There  is  nottiing,  to  an  intelligent  mind,  revolting  in  this. 

Suppose,  in  times  of  high  political  excitement,  a  citizen  is  in- 
dicted for  treason,  and  judgment  of  death  is  pronounced  against 
him  by  a  servile  judge,  who,  not  a  slave  of  the  Crown,  as  were 
Tressillian,  Scroggs  and  Jefleries,  but  yet  a  slave  of  an  enraged 
populace,  on  an  indictment  never  returned  into  court,  or  found  by 
«  grand  jury,  and  defective  in  every  essential,  and  this  judgment 
pronounced  on  Saturday,  and  the  time  of  his  execution  fixed  on 
the  following  Monday.  To  arrest  this  proposed  judicial  murder, 
4m  application  is  made  to  a  member  of  the  Appellate  Court  on  the 
intervening  Sabbath,  who  would  justify  the  judge,  should  he  fold 
his  arms  and,  on  the  plea  the  day  was  not  a  judicial  day,  suffer  the 
victim  to  be  led  to  execution? 

The  necessiiy  of  the  case  would  be  the  law  of  the  case.  The 
judge  who  has  no  respect  for  this  principle  is  unworthy  the 
ermind  and  an  unfit  conservator  of  the  rights  of  the  citizen. 

Toe  case  before  us  is  not  one  of  life  or  death,  but  it  iBVohai 
V0L.XVL— TO 
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irreparable  injury  to  property.    An  imperious  necessity  demanded 
the  prompt  interposition  of  dbanoeiy.    On  that  principle  the  act  ia 
fully  justified.    This  is  the  dictate  of  right,  of  reason,  of  oommon 
justice  and  common  sense. 

The  decree  of  the  court  below  quashing  the  writ  of  injunction 
and  dismissing  the  bill  is  reyersed,  and  the  cause  remanded  for 
further  proceedings. 

MJmSm  T9V6r96Um 


NoTB.— See  oaies  etted  in  Broom's  Lefia  Ifawlmi,  At  see  also  Vam  Fc 
r.  Paddock^  12  Jelina.  198,  wherein  THOMFMnr,  Oh.  J.«  eonriden  the  hlsfeotr  ef 
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414  lU.  SIS.) 
IhifMpal  ^arparaH9n$'^pinD0r  to  iaw  bandi  ^  ummtOkarkfd  h$m§t  mld^^ 

A  mnniolpal  corporation,  without  expreee  anthori^  for  so  doiag»  isMied  txmds^ 
iimplj  for  the  porpoee  of  making  a  donation.  The  appellAats  became  the 
innocent  porehaaers  of  the  honds  without  any  notlee  of  the  want  of  author- 
ity on  the  part  of  the  corporation  to  Ibbuc  them.  BM,  that  the  acts  of  tha 
corporation  were  ^tUratirsi,  and  henoe  the  honds  so  tasued  were  ahsolnlelf 
Toid  cTon  in  the  hands  of  an  innocent  holder. 

John  Woodbridge^  for  appellanta. 
WiUiam  PaU&r,  for  appellee. 

SooTT,  J.  The  declaration  is  in  debt,  and  counts  on  ten  boods^ 
each  for  the  sum  of  five  hundred  dollars,  issued  by  the  oitjr  of 
Kankakee  to  ''The  Douglas  Linen  Oompany,''  and  by  that  cos* 
pany  indorsed  and  delirered  to  the  appellants. 

The  appellee  filed  two  pleas ;  first,  nil  debet,  and  socondy  nan  «i# 
factum,  upon  which  issue  is  joined. 
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The  special  pleas  in  bar  of  the  action  are  in  substance  the  same. 
The  principal  averments  are,  that  the  sereral  causes  of  action  in 
the  several  counts  of  the  declaration  are  for  one  and  the  same 
thing,  viz. :  For  the  bonds  or  writings  obligatory  therein  declared 
on,  and  for  no  other  cause ;  that  the  city  of  Kankakee  was  a  muni- 
cipal corporation  organised  under  and  by  virtue  of  an  act  of  the 
legislature  ;  that  it  is  a  corporation  of  limited  powers ;  that  the 
several  bonds  were  executed  by  the  city  by  its  ofEloers  without 
authority  of  law  and  in  violation  of  the  authority  conferred  upon 
it  by  the  act  of  the  legislature  ;  that  the  bonds  were  executed  and 
delivered  to  *'  The  Douglas  Idnen  Company/'  and  were  given  as  a 
donation  to  that  company  to  enable  it  to  engage  in  the  manufac- 
ture of  linen  thread  and  linen  fabrics ;  that  no  consideration  was 
given  by  the  company  to  the  city  for  the  bonds  so  issued,  or  any  or 
either  of  them,  and  hence  that  the  bonds  were  and  are  wholly  void. 

A  demurrer  was  interposed  to  the  several  special  pleas  setting 
up  this  defelise,  and  was  by  the  court  overruled  and  final  judgment 
entered,  and  that  decision  is  the  principal  error  assigned. 

It  is  not  pretended  that  the  city  had  any  special  authority  under 
any  act  of  the  legislature  to  issue  the  bonds  which  are  the  subject 
of  this  action. 

The  right  to  recover  is  based  on  the  ground  that  a  municipal 
corporation  has  a  general  power  incident  to  all  such  corporations, 
as  held  by  this  court  in  The  City  of  Galena  v.  Corwith,  48  111.  423, 
to  issue  bonds  for  any  indebtedness ;  and  on  the  further  ground 
that  the  appellants,  who  were  alleged  to  be  the  innocent  holders 
of  these  bonds,  had  no  notice  of  the  want  of  authority  on  the  part 
of  the  city  to  issue  them. 

We  do  not  think  either  ground  assumed  can  be  maintained. 

The  bonds  were  not  issued  by  the  city  in  liquidation  of  any  pre- 
vious  indebtedness,  as  were  the  bonds  in  Oorwith's  case,  eupray  and 
hence, that  case  and  the  others  cited  can  have  no  application. 

This  was  not  a  borrowing  of  money  for  municipal  purposes,  or 
the  payment  of  any  indebtedness,  but  simply  a  donation  to  *^  The 
Douglas  Linen  Company,''  to  enable  it  to  embark  in  the  manu&o- 
ture  of  linen  fabrics  in  that  dty.  The  legislature  had  never  con- 
ferred upon  that  city  any  power  to  make  donations  for  such  pur- 
poses. It  was  held,  in  Trustees,  eic,  v.  MeConnely  12  111.  138,  that 
a  municipal  corporation,  being  a  mere  creature  of  the  law,  can  only 
exercise  such  powers  as  are  conferred  upon  it  by  tlic  act  creating  it 
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Manifestly,  theref ore,  the  aote  of  the  officers  of  the  city  of  Kanlak 
kee  in  issuing  the  bonds  for  the  purpose  of  making  a  mere  donation 
to  ''The  DougU»  Linen  Company/'  were  ultra  vires.  No  warrant 
for  their  action  can  be  found  in  their  city  charter,  or  z,  any  act  of 
the  legislature. 

This  is  not  a  case  where  there  has  been  an  irregular  or  defective 
execution  of  a  power  in  issuing  bonds  by  a  corporation  haWng 
tawfnl  authority  to  do  so,,  but  here  there  is  a  total  want  of  authority, 
imd  hence  the  bonds  are  absolutely  void.  Marshall  Oo.  t.  Cooky  38 
nL  44;  Schuyler  Go.  v.  Hie  People,  25  id.  181;  Supervisors,  etc.  y. 
Glark,  27  id.  305. 

It  is  urged  that  where  a  corporation  has  power  under  any  circum- 
stances to  issue  negotiable  securities,  the  iona  fide  holder  has  a 
right  to  presume  they  were  issued  under  circumstances  which  gave 
the  requisite  authority;  and  because  the  holders  in  this  instance 
had  no  notice  of  the  want  of  authority,  the  bonds  cannot  be  im- 
peached in  their  hands,  and  the  case  of  Oelpcke  v.  The  Oity  of  Du- 
buque, 1  Wall.  203,  is  relied  on  as  authority. 

Whaterer  presumptions  may  be  indulged  with  regard  to  priyate 
corporations,  created  by  acts  of  the  legislature  to  facilitate  the 
transaction  of  commercial  and  other  business  of  a  priyate  character, 
it  has  been  held  in  Marshall  Co,  v.  Cook,  supra,  that  no  such  pre- 
sumptions prevail  in  regard  to  municipal  corporations. 

In  the  case  of  Marsh  y.  FuUon  County,  10  Wall.  676,  it  has  been 
decided  by  the  Supreme  Court  of  the  United  States  that  bonds 
issued  by  a  county  in  aid  of  the  construction  of  a  railroad  without 
legal  authority  were  absolutely  yoid.  The  same  point  was  made  in 
that  case  as  in  the  case  at  bar,  that  the  plaintiff  was  an  innocent 
])urcbaser  of  the  bonds  without  notice  of  their  invalidity,  and  it 
was  held  that  the  authority  to  contract  must  exist  before  any 
protection  as  an  innocent  purchaser  can  be  claimed  hy  the  holder; 
and  no  such  autliority  appearing,  the  bonds  were  declared  void  in 
the  bauds  of  the  plaintiff,  who  was  in  fact  a  purchaser  without  no* 
tice  of  t})c  want  of  power  in  the  cotinty  to  issue  them. 

The  authority  of  a  municipal  corporation  to  issue  bonds  is  derived 
from  public  laws,  and  the  avenues  to  information  in  regara  to  tne 
law  and  ordinance  of  such  corporations  being  open  to  public  in- 
spection, the  holder  of  such  securities  will  be  presumed  to  have  ex- 
amined them,  and  to  have  known  whether  the  corporation  had  the 
requisite  power  to  issue  the  bonds.     He  has  no  sucb  opportunity  in 
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regard  to  priyate  corporations.  Their  by-laws  are  not  open  to  in* 
spoction  by  those  who  deal  in  seonrities  issued  by  thfim,  and  henoe 
the  reason  for  the  distinction  that  has  been  taken. 

The  holder  of  the  bonds  involyed  in  this  action  had  every  oppor- 
tunity  to  know  whether  the  city  had  any  lawful  right  to  issue  thenu 
for  the  reason  that  its  authoril^y  if  any  existed,  was  to  be  found  in 
public  statutes,  and  if  they  did  not  in  fact  examine,  as  was  their 
priyilege  to  do  before  buying,  they  will  be  presumed  to  have  done 
so,  and  to  have  known  that  they  were  issued  without  authority  of 
law,  and  therefore  void  in  the  hands  of  any  holder,  either  with  or 
without  notice. 

The  plea  presented  a  full  and  oomplete  defense  to  the  bonds  in 
the  hands  of  the  appellants,  and  the  demurrer  was  properly  oyer- 
ruled. 

Upon  the  whole  record,  we  are  of  opinion  that  the  judgment 
should  be  afBrmed. 

JudgmmU  afirmtd. 


iKSUEAVOi  OoxPAKT,  appellant,  y.  BoBnreow. 

4I4IU.MD 
Inawranu  poUoif  —  ecntPruMm  of — JIre  tmued  ^  Mplotion. 

L  policy  of  insnranoe  proyided  that  the  eompany  should  not  be  held  liable 
**  for  anj  Ioab  or  damage  bj  fire  caosed  bj  means  of  an  inyaaion,  Innutee- 
tion,  riot»  dvil  commotion,  or  military  or  nsurped  power,  nor  for  anj  km 
caused  by  the  explosion  of  gunpowder,  camphene,  or  any  exploslTe  sab- 
stance,  or  explosion  of  any  kind."  HM,  that  the  company  was  not  exempted, 
by  sach  claose,  from  liability  for  losses  by  fire  cansed  by  explosion,  bnt  sim- 
ply from  liabUity  for  losses  occasioned  by  the  explosion  itself.* 

ACTION  on  policy  of  insurance.      The  facts  appear  in  the 
opinion. 

0.  B.  Sansum  and  Dent  it  Blacky  for  appellant 
E.  (P  A .  Va7i  BiireUy  for  appellee. 

•See  United  Ins.  Co.  v.  Foot  {22  Ohio  St.  840),  10  Am.  Rep.  73ft,  whereto 
the  policy  excepted  from  the  risk,  loss  "resulting  from  any  explosion,"  and 
th^  company  was  held  not  liable  where  the  fire  was  caused  by  an  explosion. 
Rut  soe  noalman'8  Im.  Co.  v.  Parker  (28  Ohio  St.  85).  13  Am.  Rep.  228.  —  Rap. 
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Lawbbkob,  C.  J.  The  policy  in  this  caae  proyided  that  the 
oompany  should  not  be  liable  ^'  for  any  loss  or  damage  by  fire  caQsed 
by  means  of  an  invasion,  insorrection,  riot^  oiyil  commotion  or 
military  or  usurped  power ;  *  *  ♦  nor  for  any  loss  caused  by 
the  explosion  of  gunpowder,  camphene,  or  any  ezplodye  substance, 
or  explosion  of  any  kind." 

The  main  question  is  as  to  the  construction  to  be  given  to  this 
last  clause.  It  is  contended  by  counsel  for  the  company  that  it 
protects  the  company  from  liability  for  any  loss  by  fire  where  the 
fire  has  been  produced  by  an  explosion.  It  is  insisted  on  the  other 
handy  by  counsel  for  appellee,  that  the  clause  protects  the  company 
only  against  losses  occasioned  directly  by  an  explosion,  and  not 
against  lo^Mes  from  fire  where  the  fire  has  been  caused  by  an  explo- 
sion. 

Oounsel  for  appellant,  in  support  of  their  position,  cite  St.  John 
V.  Am.  MuL  Ins.  Go.^  1  Kenu  516 ;  Haynard  v.  Liverpool  and 
London  Ins.  Co.,  7  fiosw.  385,  and  Stanley  v.  West.  Ins.  Co.,  3  Ezoh.  71. 

In  the  case  in  1  Kern,  the  Court  of  Appeals  was  divided.  We 
have  read  the  opinions  of  the  majority  and  minority  of  the  court, 
and  consider  the  reasoning  of  the  latter  the  more  satisfactory. 
Even  the  majority  of  the  court  did  not  agree  upon  the  grounds  for 
affirming  the  judgment  of  the  lower  court.  As  pointed  out  in  the 
dissenting  opinion,  the  judgment  was  affirmed  not  merely  upon 
different,  but  adverse  reasons.  The  case  is,  therefore,  worth  little 
as  authority.  The  case  in  7  Bosw.  is  not  correctly  stated  by  coun- 
sel for  appellant.  In  that  case  there  were  two  clauses  in  the  policy. 
Oounsel  gave  but  one.  The  other  was  explicit  and,  in  terms, 
excluded  liability  for  losses  by  fire  arising  from  an  explosion.  The 
English  case  cited  is  in  point  for  appellant 

If  this  were  a  question  as  to  an  alleged  rule  or  principle  of  the 
common  law,  with  these  authorities  cited  on  the  one  side,  and  none 
upon  the  other,  we  might  re]x>se  securely  upon  them,  and  hold 
them  decisive  of  the  case  before  us.  But  it  is  simply  a  question  as 
to  the  interpretation  of  a  few  words  in  a  written  instrument  which 
are  susceptible  of  two  different  interpretations.  We  are  to  deter* 
mine  which  is  the  more  reasonable  construction,  and  if  our  judg- 
ment is  satisfied  on  this  point,  we  must  accept  its  conclusions^ 
though  differing  from  those  of  the  courts  to  which  reference  has 
been  made. 

Let  us  remark,  in  the  first  place,  that  equivocal  expressions  m  a 
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policy  of  insuranoe,  whereby  it  is  soagbt  to  narrow  the  range  of  the 
•obligations  these  companies  profess  to  assame,  are  to  be  interpreted 
most  strongly  against  the  company.  Aurora  Fire  Ins.  Co.  y.  Eddy, 
49  HL  106.  The  companies  have  the  preparation  of  their  own  poU- 
-oies,  the  choice  of  language  in  which  to  express  their  obligations^ 
and  they  show  a  stndious  solicitude  to  limit  their  liability.  Their 
policies  are  prolix  with  provisions  of  this  character,  and  the  public 
must  aocept  them  or  go  without  insurance.  We  have  no  right  to 
•censure  the  companies  for  this,  and  do  not,  but  the  reading  of  a 
policy  furnishes  a  sufficient  reason  for  the  rule  of  interpretation 
formerly  laid  down  by  this  court 

It  will  be  obseryed  that,  in  a  clause  of  the  policy  preceding  the 
one  under  consideration,  the  company  stipulated  that  it  should 
not  be  liable  ''for  any  loss  or  damage  by  fire  caused  by  meant 
of  an  inyacdon,  insurrection, '^  etc.  Here  exemption  is  specially 
secured  against  liability  for  losses  iyfire  caused  in  a  certain  man- 
mer.  But  the  clause  under  consideration  leayes  out  the  words  '^  by 
fire."  It  secures  exemption  from  liability  for  losses  caused  by 
explosion,  but  not  from  liability  for  losses  by  fire  caused  by  explo- 
sion. The  difference  in  phraseology  between  the  two  clauses  is  so 
marked,  that,  when  we  consider  their  connection  with  each  other, 
we  cannot  resist  the  conclusion  that  the  difference  was  intended. 

Whether  the  difference  was  intended  or  not,  cannot  be  certainly 
ascertained,  but  it  is  reasonable  to  resolre  the  doubt  against  the 
company.  The  object  of  the  company's  existence  is  to  insure  against 
fire.  That  is  what  it  holds  itself  out  to  the  public  as  able  and  will- 
ing to  do.  When  a  person  takes  out  a  policy,  and  pays  his  premium, 
he  takes  it  for  granted,  without  reading  his  policy,  that  he  cannot 
be  permitted  to  make  the  risk  more  hazardous  to  the  company  by 
storing  highly  inflammable  materials  upon  his  premises.  He  knows 
that  would  be  acting  in  bad  faith  with  the  company,  and  that  the 
policy  has  probably  provided  against  it.  But  he  would  have  no 
reason  to  suppose  that,  among  the  voluminous  stipulations  of  the 
policy,  there  would  be  found  one  intended  to  deprive  him  of  its 
benefit,  because  a  fire,  which  has  destroyed  his  property,  originated 
in  another  house  a  half  mile  distant,  in  the  explosion  of  a  camphene 
lamp.  Most  fires  originate  in  acts  of  carelessness,  and  it  is  chiefly 
to  guard  themselves  against  the  carelessness  of  others  that  paidcnt 
persons  insure.  Yet  the  construction  of  this  policy  contended  for 
by  the  company  would  make  the  assuied  assume  the  liability  fof 
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the  carelessness  of  others.  He  is  thus  deprived  of  the  very  proteo^ 
tion  he  seeks  by  ais  insurance  if.  when  his  house  bums  up,  he  can 
be  denied  the  payment  of  his  pobcy  because  the  fire  was  caused  by 
an  explosion  upon  the  premises  of  others.  The  groat  fire  of  Chi* 
cago  is  supposed  to  have  originated  in  the  overturning  and  ezploeion 
of  a  lamp,  but  we  are  not  aware  that  any  of  the  insurance  companies 
that  suffered  by  that  fire  have  sought  to  interpose  this  defense, 
although  this  clause  is  a  very  common  one  in  insurance  policies,  and 
was  probably  contained  in  many  that  had  been  issued  on  the  prop- 
erty then  destroyed. 

Counsel  for  the  company,  feeling  the  unreasonable  character  of 
this  condition,  with  their  interpretation,  in  cases  where  the  fire 
comes  from  an  explosion  on  other  premises,  speak  t>f  it  as  if  it 
referred  only  to  explosions  on  the  premises  of  the  assured.  But 
the  policy  will  bear  no  such  construction  or  limitation.  We  must 
either  hold  that,  the  clause  refers  to  loss  by  explosions  simply,  with- 
out reference  to  fire,  or  to  losses  by  fire  caused  by  explosion  any- 
where, whether  on  or  remote  from  the  premises.  There  is  no  mid* 
die  term.  It  must  receive  one  of  these  constructions  or  the  other. 
One  is  consistent  with  the  context,  reasonable  in  itself,  and  just  to 
both  parties.  The  other  requires  the  interpolation  of  two  additional 
words  in  the  policy,  is  inconsistent  with  the  context,  and,  in  a  large 
degree,  would  make  fire  insurance  a  mere  mockery.  We  cannot 
hesitate  which  construction  to  choose. 

But,  say  the  counsel  for  appellant,  this  company  does  not  profess 
to  insure  against  losses  by  explosion,  but  only  by  fire,  and  the  clause, 
construed  as  we  conistme  it,  is  unmeaning,  or  at  least  useless.  But 
not  so.  The  clause  was  designed  to  apply  to  all  cases  where  the 
explosion  was  the  immediate  cause  of  the  loss.  Suppose  fire  is 
carelessly  applied  to  powder  or  other  explosive  substance.  An 
explosion  follows  which  rends  furniture  and  building.  This 
explosion  is  the  result  of  the  ignition  of  the  explosive  material,  and 
it  might  be  claimed  that  the  loss  caused  thereby  was  a  loss  caused 
by  fire.  The  courts  might  not  so  hold,  independently  of  the  clause 
in  the  policy,  but  we  can  well  understand,  when  we  examine  these 
policies,  that  the  insurers  may  have  introduced  this  clause  for  the 
purpose  of  leaving  no  room  for  argument  or  doubt  Again,  suppose 
a  case  where  a  fire  is  speedily  subdued,  but  before  it  is,  it  has  ignited 
powder,  and  an  explosion  has  taken  place  which  has  caused  much 
damage  but  has  not  extended  the  fire.     In  such  a  case,  the  company 
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would  claim  they  were  protected  by  tliis  cluusc  from  the  liability  for 
the  consequenccB  of  the  explosion. 

It  is  not  necessary,  howeyer,  for  ns  to  show  how  the  clause  was 
designed  to  operate.  It  is  sufficient  to  say  that,  in  our  judgment, 
it  cannot  receive  the  construction  claimed  by  the  company. 

It  is  urged  that  the  stipulations  of  the  policy  were  not  complied 
with  in  regard  to  an  appraisement.  An  inventory  of  the  goodff 
burned  or  injured  was  furnished  to  the  company.  They  expressed 
their  dissatidaction  with  it,  and  might  have  insisted  on  the  appoint- 
ment of  appraisers.  They  made  no  offer  to  hare  them  appointed^ 
and  it  was  not  incumbent  on  the  appellee  to  move  farther  in  the 
matter.  He  did  what  the  policy  required  him  to  do  when  he  iux^ 
nished  the  inventory. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  qfifwmL 


Ward,  appellant^  v.  Bbowk. 

(SiDLaOT.) 

Tretpois  —  token  maifUainable, 

B  agned  to  pMtore  A*0  cattle  in  hla  field ;  and  afterward,  wtthont  A'b  knowl- 
edge, agreed  with  C  that  the  cattle  should  ran  also  la  Cs  field,  which 
adjoined  that  of  B.  The  cattle  escaped  through  Cs  defeetlTe  fence  Into  the 
cloae  of  D  adjoining,  and  did  damage  there.  Held,  that  A  wae  not  liable  to 
D  in  trespass. 

TBESPASS  to  recover  damages  alleged  to  have  been  oooadoned 
by  defendant's  cattle.     The  opinion  states  the  case. 

JK  F.  Butt,  for  appellants. 
Eldridge  and  Lewu,  for  appellee. 

Walkxbl,  J.  This  was  an  action  of  trespass,  brought  by  appelleei 
before  a  justice  of  the  peace,  against  appellants,  to  recover  damages 
claimed  to  have  been  sustained  by  the  trespass  of  appellants'  cattle 
•^lH)n  appellee's  premises.     A  trial  before  the  justice  of  the  poace 
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rcsalted  in  a  judgment  in  fayor  of  plaintiffs  for  $24  and  costs.  The 
ease  was  removed  by  appeal  to  the  Gircoit  Court  of  La  Salle  ooonty^ 
where  a  trial  was  again  had  by  the  oourt,  by  consent  of  the  parties^ 
without  a  jury,  which  resulted  in  a  like  judgment  as  that  rendered 
by  the  justice,  and  the  case  is  appealed  to  this  court. 

It  appears  from  the  record  in  tiie  case  that  appellants  agreed  with 
one  Oonners  to  pasture  their  cattle,  for  a  specified  price  per  week, 
in  the  cornstalk  fields  of  Gonners.  Afterward,  Gonners  made  an 
arrangement  with  one  Bums,  without  the  knowledge  of  appellants, 
by  which  the  cattle  were  placed  in  Bums'  field,  which  adjoined 
Gonners',  and  they  were  to  divide  the  pay,  according  to  an  agree- 
ment between  them.  The  cattle  were  first  put  into  Gonners'  field, 
but  the  fence  was  taken  down  between  Gonners'  and  Bums'  fields 
by  them,  and  the  cattle  were  permitted  to  run  in  both  fields.  The 
cattle  broke  through  from  the  field  of  Bums  to  that  of  appellee, 
and  committed  the  trespass  for  which  the  action  was  brought.  It 
also  appears  that  the  poition  of  the  division  fence  between  appellee 
and  Bums,  which  the  latter  was  bound  to  maintain,  was  insufScient 
to  turn  stock,  and  the  cattle  passed  through  that  portion  of  the 
fence.  The  trespasses  were  committed  before  appellants  knew  that 
the  cattle  had  been  turned  into  Bums'  field.  There  were  also  10 
or  15  head  of  Gonners'  cattle  running  with  those  of  appellants. 

Are  appellants  liable,  under  the  circumstances  of  the  case,  to 
respond  in  damages  ?  We  think  not.  In  Hilliard  on  Torts,  voL 
1,  p.  565,  it  is  said  :  '^  If  a  servant  or  stranger,  without  the  con- 
currence of  the  owner,  chase  or  put  his  cattle  into  another's  land, 
such  owner  is  not  liable,  but  the  action  must  be  brought  against 
the  servant  or  stranger ; "  and  it  is  said  in  Bacon's  Abridgment, 
title  Trespass,  G  2,  p.  594,  ''  if  a  servant,  without  the  knowledge  of 
his  master,  put  his  master's  beasts  into  the  close  of  J  S,  this  action 
does  not  lie  against  the  master."  In  this  case  we  can  see  no  act 
done  by  appellants  which  either  directly  or  indirectly  contributed 
to  the  injury.  They  hired  Gonners  to  pasture  the  cattle  in  his 
field,  and  if  he  turned  them  into  another  field,  from  which  they 
escaped  into  that  of  appellee,  it  was  without  the  knowledge  of 
appellants.  If  Gonners  could  be  said  to  be  the  servant  or  agent  of 
appellants,  his  unauthorized  acts,  we  have  seen,  could  not  render 
appellants  liable  in  trespass ;  but  he  became  a  bailee,  and  entitluJ 
to  the  possession  and  control  of  the  cattle  for  the  purposes  of  the 
bailment,  and  thus  acquired  a  special  property  in  the  cattle ;  and 
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whilst  thus  in  his  possession,  he  was  liable  for  their  trespasses, 
either  separately  or  jointly  with  Bums. 

After  the  cattle  were  placed  in  the  hand  of  Connors,  appellants 
cea&ed  to  have  any  right,  during  the  continuance  of  the  bailment^ 
to  possess  or  control  the  cattle ;  and  having  no  right  to  control 
them,  upon  what  principle  can  they  be  held  liable  for  the  trespasses 
committed  by  the  cattle  ?  The  liability  of  the  owner  of  stock  for 
their  trespasses  proceeds  upon  the  ground  that  he  has  their  posses- 
sion and  control.  If  a  man  were  to  hire  his  horse  to  another  for  a 
specified  time,  and  deliver  possession  to  the  bailee,  and  the  animal 
were  within  that  time,  and  whilst  in  the  bailee's  possession,  to  com- 
mit a  tre8}>ass,  no  one,  we  presume,  would  contend  that  the  owner 
would  be  liable,  for  the  reason  that  the  owner  would  have  no  con- 
trol of  the  animaL  And  in  what  does  the  difference,  in  principle, 
consist,  between  such  a  case  and  the  one  at  bar  ?  In  neither  does 
the  owner  have  the  control  of  the  property,  but  in  each  case  it  is  in 
the  bailee. 

In  the  case  of  Rassett  v.  Cotton,  31  Penn.  525,  it  was  held 
that  if  the  owner  was  liable  for  the  trespasses  of  his  cattle  whilst  in 
the  possession  of  an  agister,  it  was  in  case,  and  not  in  trespass ;  and 
we  are  of  the  opinion  that  if  he  can  in  such  a  case  be  rendered  liable 
at  all,  it  should  be  in  case,  and  not  in  trespass.  Gases  may  arise  in 
which  the  owner  would  be  liable  in  case,  but  we  see  nothing  in  the 
facts  of  this  case  that  would  warrant  a  recovery  in  that  form  of 
action.  There  is  nothing  indicating  that  appellants  were  guilty  of 
negligence,  either  in  the  selection  of  the  bailee  or  in  placing  the 
cattle  in  his  field,  or  in  fact  the  omission  of  any  duty  that  devolved 
upon  them.  Had  they  selected  a  reckless  and  irresponsible  bailee, 
and  had  they  known,  or  had  reason  to  believe,  the  cattle  would 
commit  the  trespass  when  they  were  placed  in  his  hands,  it  might 
be  the  owners  would  have  been  liable  in  case ;  but  there  is  no  evi- 
dence of  such  facts  in  this  case. 

The  judgment  of  the  court  below  is  reversed. 

Judgment  rw&rsed. 
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PA  NY. 
<M  lU  414.) 

O^ntroct  limiting  location  of  railroad  depot. 

Action  to  enforce  specific  performance  of  a  contract  to  locate  a  railroad  depot 
upon  plaintifT's  land  and  at  no  otlier  point  in  tbe  town.  Held,  tliat  tlie  ooa- 
trad  waa  Toid  as  against  public  policy.* 


B 


ILL  for  specific  performance     The  opinion  states  the  case. 


A.  E.  Harding  and  J.  £.  Young,  for  plaintiff  in  error. 

L.  E.  Payson  and  PHUbwry  dt  Lawr&ncey  for  defendants  ic 
error. 

Sheldon,  J.  This  was  a  bill  in  chancery,  filed  to  enforce  the 
specific  performance  of  a  contract  made  by  the  Fairbnry,  Pontine 
and  North-western  Bailway  Company  '^  to  locate  passenger  and 
freight  depots  of  said  road  in  Marsh's  addition  to  Fairbnry,  and  at 
no  other  point  in  said  town.'' 

The  court  below  sustained  a  demurrer  to  the  bill,  and  dismissed 
it. 

This  is  not  a  case  which  concerns  merely  the  priyate  interests  of 
two  suitors.  It  is  a  matter  where  the  public  interest  is  inyolTed. 
Railroad  companies  are  incorporated  by  authority  of  law  not  for 
the  promotion  of  mere  priyate  ends,  but  in  yiew  of  the  public  good 
they  subserye.  It  is  the  circumstance  of  public  use  which  justifies 
the  exercise  on  their  behalf  of  the  right  of  eminent  domain  in  the 
taking  of  priyate  property  for  the  purpose  of  their  construction. 
They  haye  oome  to  be  almost  a  public  necessity,  the  general  wel- 
fare being  largely  dependent  upon  these  modes  of  inter-commnni« 
cation,  and  the  manner  of  carrying  on  their  operations. 

The  specific  execution  of  a  contract  in  equity  is  a  matter  not  of 
absolute  right  in  the  party,  but  of  sound  discretion  in  the  court: 

^  See  to  Rnnio  eflfect  St  Joteph^  eto.,  Railroad  Co,  ▼.  Ryan,  16  Am.  Rep.  357. 
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and  in  deciding  whether  specific  peif ormance  shonld  be  enforced 
against  a  railway  company,  the  court  must  have  regard  to  the 
interests  of  the  public.  EapJiael  v.  Railway  Co.j  Law  Rep.,  2  Eq, 
Cases,  37.  The  location  of  railroad  depots  has  much  to  do  with 
the  accommodation  of  the  wants  of  the  public. 

And  when  once  established,  a  change  of  affairs  may  require  i 
change  of  location,  in  order  to  suit  public  convenience. 

We  cannot  admit  that  an  individual  is  entitled  to  call  for  the 
interference  of  a  court  of  equity  to  compel  a  railroad  company  to 
locate  unchangeably  its  depot  at  a  particular  spot  to  snbsenre  the 
private  advantage  of  such  individual. 

Bailroad  companies,  in  order  to  fulfill  one  of  the  ends  of  their 
creation — the  promotion  of  the  public  welfare — should  be  left  free 
to  establish  and  re-establish  their  depots  wheresoever  the  accom- 
modation of  the  wants  of  the  public  may  require. 

To  grant  the  relief  asked  for  by  the  complainant,  we  would  re> 
gard  as  against  public  policy;  and  he  must  be  left,  for  whatever 
remedy  he  may  have,  to  his  suit  at  law  for  damages. 

The  court  below  properly  sustained  the  demurrer,  and  diwniimiiB 
the  bilL 

The  decree  of  the  court  below  is  afl&rmed. 


WuMOM  T.  Th«  Ohio  aitd.  Mississippi  Bailboad  Ooxpast. 

(64IU.6iaiL) 

8kiiuts — repeal — pending  proesedingi. 

k  statate  impoaed  a  penalty  of  $50  for  certain  offenses.  A  subeequent  slatiita 
amended  the  former  so  as  to  authorise  a  penalt7  of  not  exceeding  $100,  and 
contained  a  provicpo  that  the  second  act  should  not  apply  to  proceedings 
pending  under  the  first,  except  so  &r  as  to  change  the  amount  of  the  penalty, 
JIM,  (1)  that  the  first  act  was  repealed  by  the  second  ;  (2)  that  the  proviae 
in  the  latter  was  unconstitutional  as  an  «e  poit  facte  law ;  and  therefort 
(8)  tliat  prosecutions  pending  under  the  first  act  were  defeated  by  tiie  paa* 
of  the  second. 
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It  is  a  general  rale  that,  where  a  statute  imposes  a  new  penalty 
foi  an  offense,  it  repeals,  by  implication,  so  much  of  the  former 
itatnte  as  established  a  different  penalty.  Sedgwick  on  Stat  and 
Ckinst  Law,  135. 

But  the  second  section  of  the  act  of  1869  repeals  the  penalty  of 
the  act  of  1849,  so  far  as  related  to  existing  soits,  by  express  lan- 
gaage»  thus:  ^'  This  act  shall  not  apply  to  suits  now  pending  under 
the  section  hereby  amended,  except  that  the  penalty  recoverable  in 
snoh  suits  ahaU  be  not  exceeding  $100,  instead  of  $50,  as  therein 
proyided*'' 

These  words  leave  no  room  for  doubt  that  the  intention  of  the 
law-maker  was  to  repeal  the  38th  section  of  the  act  of  1849. 

But,  inasmuch  as  the  act  of  1869,  allowing  a  latitude  of  dis- 
cretion in  respect  to  the  penalty  from  one  cent  to  $100,  is  incon- 
listent  with  and  repugnant  to  that  of  1849,  directing  a  peremptory 
penalty  of  $50,  it  necessarily  follows  that  the  act  of  1849  is  re- 
pealed by  that  of  1869,  except  so  far  as  saved  by  the  second  section 
of  the  latter  ad^  but  that  such  second  section,  which  expressly 
purports  to  substitute  a  new  punishment  for  violations  of  the  ac^ 
of  1849  already  committed,  and  for  which  suits  were  then  pend- 
ing, must  be  regarded  as  an  expoetfado  law,  and  void. 

An  expoetfado  law  is  one  which  renders  an  act  punishable  in  a 
manner  in  which  it  was  not  punishable  when  it  was  committed, 
whether  by  personal  or  pecuniary  penalties.  Sedg.  on  Stat,  and 
Const  Law,  599;  Fletcher  v.  Peek,  6  Cranch,  138. 

It  only  remains  to  consider  the  effect  of  the  repeal  of  the  38th 
section  of  the  act  of  1849,  under  which  this  suit  was  brought,  after 
its  commencement  and  before  judgment  That  question  is  settled 
by  the  case  of  Van  Inwagen  v.  The  City  of  Chicago^  61  Ul.  31. 
There  this  court  said  :  ^'  The  effect  of  a  repealing  statute  is  to  ob- 
literate the  prior  laws  as  completely  from  the  records  as  if  it  had 
never  passed,  and  it  must  be  considered  as  a  law  that  never  existed, 
except  for  the  purpose  of  those  actions  or  suits  which  were  com 
menced,  prosecuted  and  concluded  while  it  was  an  existing  law.'* 
Bay  V.  Goodwin,  4  Moore  &  Payne,  341;  Dwarris  on  Stat  676. 

Upon  this  principle,  the  repeal  of  a  statute  puts  an  end  to  aU 
prosecutions  under  the  statute  repealed,  and  to  all  proceedings 
growing  out  of  it,  pending  at  the  time  of  the  lepeaL  Sedg.  130» 
and  cases  in  notes. 
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We  are  of  opinion  the  case  was  properly  disposed  of  in  the  oonrt 
below,  and  its  judgment  is,  therefore,  afl&rmed. 

Judgment  ti^firmed. 

Walkbb,  Soott,  and  Oraio,  JJ.:    We  do  not  oonoor  in  fhia 
opirion. 


Walsh  y.  Thb  Pmpul 

hidktahU  ff/mm — pnpomlioreotiht  hribe, 

A  propoMl  bj  a  public  ofilcsr  to  receWe  a  bribe  Is  an  indictable 

oommon  law. 

INDICTMENT  for  proposing  to  reoeiye  a  bribe.    The  opbuon 
states  the  ease. 

John  Van  Arman  and  Bmiery  A.  8hrrs,  for  plaintiff  in  error. 

Charles  H.  Reedy  State's  Attorney,  for  the  people. 

Thobktok,  J.  The  defendant  below  was  an  alderman  of  the 
common  eonncil  of  the  city  of  Chicago.  As  such,  he  was 
indicted  for  a  proposal,  made  by  himself,  to  receive  a  bribe,  to 
influence  his  action  in  the  discharge  of  his  duties. 

The  indictment  is,  in  form,  an  indictment  at  common  law;  and 
it  is  conceded  that  the  statute  has  not  created  such  an  offense  against 
an  alderman.  Our  criminal  code  has  made  it  an  offense  to  propose, 
or  agree  to  receive  a  bribe,  on  the  part  of  certain  officers;  but  an 
alderman  is  not,  either  in  terms  or  by  construction,  included 
amongst  them.     £ev.  Stat.  1845,  p.  167,  §  87. 

It  is  contended  that  the  act  charged  does  not  fall  within  any  of 
the  common-law  definitions  of  bribery;  that  no  precedent  can  be 
found  for  such  an  offense,  and  that,  as  propositions  to  receive  bribes 
have  probably  often  been  made,  and  as  no  case  can  be  found  in 
which  they  were  regarded  as  criminal,  the  conclusion  must  follon 
that  the  offense  charged  is  no  offense. 
Vol.  XVI.  — To 
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The  weakness  of  the  conolasion  is  in  the  assumption  of  a  premise, 
which  may  or  may  not  be  true.  This  particular  phase  of  depravity 
may  never  before  have  been  exhibited;  and  if  it  had  been,  a  change 
might  be  so  suddenly  made,  by  an  acceptance  of  the  offer  and  a 
concurrence  of  the  parties,  as  to  constitute  the  offense  of  bribery, 
which  consists  in  the  receiving  any  undue  reward  to  incline  the 
party  to  act  contrary  to  the  known  rules  of  honesty  and  integrity. 

But  the  character  of  a  particular  offense  cannot  fairly  be  deter- 
mined from  the  fact  that  an  offense  exactiy  analogous  has  not  been 
described  in  the  books.  We  must  test  the  criminality  of  the  act 
by  known  principles  of  law. 

At  common  law,  bribery  is  a  grave  and  serious  offense  against 
public  justice:  and  the  attempt  or  offer  to  bribe  is  likewise 
criminal. 

A  promise  of  money  to  a  corporator,  to  vote  for  a  mayor  of  a 
corporation,  was  punishable  at  common  law.  Rex  v.  Plymptan, 
2  Lord  Baym.  1377. 

The  attempt  to  bribe  a  privy  councillor,  to  procure  an  office,  was 
an  offense  at  common  law.  Bex  v.  Vaughan^  4  Burr.  2494.  In 
that  case,  Lord  Maxsfield  said:  ^'Wherever  it  is  a  crime  to  take, 
it  is  a  crime  to  give.  They  are  reciprocal  And  in  many  cases, 
especially  in  bribery  at  elections  to  parliament,  the  attempt  is  a 
crime.    It  is  complete  on  his  side  who  offers  it.^ 

Why  is  the  mere  unsuccessful  attempt  to  bribe  criminal  P  The 
officer  refuses  to  take  the  offered  reward,  and  his  integrity  is 
untouched  —  his  conduct  uninfluenced  by  it.  The  reason  for  the 
law  is  plain.  The  offer  is  a  sore  temptation  to  the  weak  or  the 
depraved.  It  tends  to  corrupt,  and,  as  the  law  abhors  the  least 
tendency  to  corruption,  it  punishes  the  act  which  is  calculated  to 
debase,  and  which  may  affect  prejudicially  the  morals  of  the 
community. 

The  attempt  to  bribe  is,  then,  at  common  law,  a  misdemeanor^ 
and  the  person  making  the  offer  is  liable  to  indictment  and  punish* 
ment. 

What  are  misdemeanors  at  common  law?  Wharton,  in  his  work 
on  Oriminal  Law,  p.  74^  says:  **  Misdemeanors  comprise  aU  offenses, 
lower  than  felonies,  which  may  be  the  subject  of  indictmenti  They 
are  divided  in  two  classes:  first,  such  as  are  mala  in  se,  or  penal  at 
common  law;  and  secondly,  such  as  are  mala  prohibita,  or  penal 
by  statute.     Whatever,  under  the  first  class,  mischievously  afloctii 
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the  person  or  property  of  another,  or  openly  outrages  decency,  or  dis- 
tarbs  public  order,  or  is  injurious  to  public  morals,  or  is  a  breach 
of  ofiScial  duty,  when  done  corruptly,  is  the  subject  of  indictment." 

In  the  case  of  The  King  y.  Higgins,  2  East,  5,  the  defendant 
was  indicted  for  soliciting  and  incithig  a  servant  to  steal  his  master*! 
chattels*  There  was  no  proof  of  any  overt  act  toward  carrying  the 
«nient  inco  execution,  and  it  was  argued,  in  behalf  of  the  prisoner, 
that  the  solicitation  was  a  mere  fruitless,  ineffectual  temptation  — 
a  mere  wish  or  desire. 

It  was  held^  by  all  the  judges^  that  the  soliciting  was  a  misde- 
meanor^ though  the  indictment  contained  no  charge  that  the  ser- 
vant stole  the  goods,  nor  that  any  other  act  was  done  except  th« 
soliciting. 

Separate  opinions  were  delivered  by  all  the  judges. 

Lord  Kexyon  said  the  solicitation  was  an  act,  and  it  would  be  a 
slander  upon  the  law  to  suppose  that  such  an  offense  was  not  indict- 
able. 

Oboss,  J.,  said  an  attempt  to  commit  a  misdemeanor  was,  in 
itself,  a  misdemeanor.    The  gist  of  the  offense  is  the  incitement. 

Lawbekob,  J.,  said:  ^^  All  offenses  of  a  public  nature,  that  is, 
all  such  acts  or  attempts  as  tend  to  the  prejudice  of  the  community, 
ire  indictable; "  and  that  the  mere  soliciting  the  servant  to  stetfj 
was  an  attempt  or  endeavor  to  commit  a  crime. 

Lb  Blajtg,  J.,  said  that  the  inciting  of  another,  by  whatever 
means  it  is  attempted,  is  an  act  done;  and  if  the  act  is  done  with 
a  criminal  intent,  it  is  punishable  by  indictment. 

An  attempt  to  commit  an  offense,  or  to  solicit  its  commission,  is 
at  common  law  punishable  by  indictment.  1  Hawk.  P.  0. 55;  Whart 
Cr.  Law,  78  and  872;  1  Euss.  on  Or.  49. 

While  we  are  not  disposed  to  concur  with  Wharton,  to  the  full 
extent,  in  the  language  quoted,  that  every  act  which  might  be  sup- 
posed, according  to  the  stem  ethics  of  some  persons,  to  be  injurious 
to  the  public  morals,  to  be  a  misdemeanor,  yet  we  are  of  opinion 
that  it  is  a  misdemeanor  to  propose  to  receive  a  bribe.  It  must  be 
regarded  as  an  inciting  to  offer  one,  and  a  solicitation  to  commit  au 
offense.  This,  at  common  law,  is  a  misdemeanor.  Inciting  anothei 
tu  the  commission  of  any  indictable  offense,  though  without  success, 
is  a  misdemeanor.  3  Ghitty's  Gr.  Law,  994;  1  Buss,  on  Or.  49, 
OarkorigMs  case;  Buss.  &  3.  0.  G.  107,  note  b;  Rex  v.  ffigginsj 
S  Baity  supra. 
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As  we  have  seen,  the  mere  offer  to  bribe,  though  it  may  be 
rejected,  is  an  offense;  and  the  party  who  makes  the  offer  is  amenable 
to  indictment  and  punishment.  The  offer  amounts  to  no  more  than 
a  proposal  to  give  a  bribe;  it  is  but  a  solicitation  to  a  person  to  take 
one.  The  distinction  between  an  offer  to  bribe  and  a  proposal  to 
reoeive  one  is  exceedingly  nice.  The  difference  is  wholly  ideal. 
If  one  man  attempt  to  bribe  an  officer,  and  influence  him,  to  his 
own  degradation  and  to  the  detriment  of  the  public,  and  fail  in  his 
purpose,  is  he  more  guilty  than  the  officer,  who  is  willing  to  make 
sale  of  his  integrity,  debase  himself,  and  who  solicits  to  be  pur- 
chased, to  induce  a  discharge  of  his  duties?  The  prejudicial  effects 
upon  society  are  at  least,  as  great  in  the  one  case  as  in  the  other; 
the  tendency  to  corruptiou  is  as  potent;  and  when  the  officer  makes 
the  proposal,  he  is  not  only  degraded,  but  the  public  serrice  suffers 
thereby. 

According  to  the  well-established  principles  of  the  common  law, 
the  proposal  to  receiye  the  bribe  was  an  act  which  tended  to  the 
prejudice  of  the  community;  greatly  outraged  public  decency; 
was  in  the  highest  degree  injurious  to  the  public  morals;  was  a  gross 
breach  of  official  duty,  and  must  therefore  be  regarded  as  a  misde- 
meanor, for  which  the  party  is  liable  to  indictment. 

It  is  an  offense  more  serious  and  corrupting  in  its  tendencies  than 
an  ineffectual  attempt  to  bribe.  In  the  one  case,  the  officer  spurns 
the  temptation,  and  maintains  his  purity  and  integrity;  in  the 
other,  he  manifests  a  depravity  and  dishonesty  existing  in  himself, 
which,  when  developed  by  the  proposal  to  take  a  bribe,  if  done  with 
a  corrupt  intent,  should  be  punished;  and  it  would  be  a  slander 
upon  the  law*  to  suppose  that  such  conduct  cannot  be  checked,  by 
appropriate  punishment. 

In  holding  that  the  act  charged  is  indictable,  we  are  not  drifting 
mto  judicial  legislation,  but  are  merely  applying  old  and  well-set- 
tled principles  to  a  new  state  of  facts. 

We  are  compelled,  however,  to  reverse,  upon  the  evidence,  and 
shall  not  therefore  further  allude  to  the  law  of  the  case,  or  to  the 
errors  assigned  upon  instructions  given  and  refused. 

The  defendant  was  found  guilty,  upon  the  unsupported  testi- 
mony of  one  Ooggin;  and  it  appears  that  there  were  two  persons 
of  the  name  of  Walsh,  referred  to  by  Ooggin,  in  his  numerous 
conversations;  one  was   a   member  of   the   board   of   education. 
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and  the  other,  the  present  defendant,  was  a  member  of  the  common 
council  of  Chicago. 

After  the  date,  as  fix6d  by  Goggin,  of  the  proposal,  on  the  part 
of  the  defendant,  to  receive  a  bribe,  Ooggin  said  to  one  Tonng  that 
he  had  agreed  to  give  $2,000  to  Walsh,  but  that  he  now  demanded 
$4,000.  Toung  replied  there  are  two  persons  of  that  name;  *'  which 
one  is  it?''  Ooggin  said:  ''  It  is  Walsh  of  the  board  of  education; 
the  alderman  is  a  gentleman." 

Ooggin  complained  to  one  Miller  that  the  defendant  had  pre- 
vented him  from  selling  his  lot  to  the  city,  and  said:  ** I  will  get  a 
chance  at  him  some  of  these  days." 

He  also  said  to  Donovan:  '^  Walsh  is  my  bitterest  enemy,  and  I 
will  do  every  thing  in  my  power  to  send  him  up." 

To  Gullerton:  ^' I  have  nothing  against  any  alderman  but  Jim 
Walsh;  and,  by ,  I  will  fix  him,  if  swearing  will  do  it.** 

To  Oustave  Busse:  "All  I  want  is  Walsh  —  that  d d  scoun- 
drel; I  want  to  go  for  him.  If  I  can  bring  him  to  the  penitentiary, 
I  am  going  to  do  it." 

To  Fred.  Busse:  ^' There  is  only  one  man  I  want  to  go  for  — 
Walsh.  If  I  can  get  on  the  stand,  if  I  don't  fix  him,  and  get  him 
in  the  penitentiary! " 

Upon  cross-examination,  Ooggin  denied  all  hosttliiy,  and  any 
expressions  of  hostility,  toward  the  defendant;  and  he  also  denied 
the  conversation  testified  to  by  Young. 

We  might  make  further  reference  to  the  evidence,  but  enough 
has  been  cited  to  show  a  deep  feeling  of  hostility,  on  the  part  of  the 
witness,  toward  the  defendant,  and  a  determination  to  have  him 
convicted,  if  false  swearing  could  do  it.  We  must  credit  the 
numerous  witnesses  who  contradict  the  prosecutor.  He  is  therefore 
impeached,  and,  to  a  great  extent,  rendered  unworthy  of  belief. 
He  cannot  have  sworn  to  the  truth,  if  we  believe  the  impeaching 
witness;  or  if  upon  the  trial  he  testified  truly,  then  he  made  willfully 
false  statements,  to  divers  persons,  before  the  trial. 

Not  only  is  there  a  reasonable  doubt  created  as  to  the  guilt  of  the 
accused,  but  the  mind  is  forced  to  the  conclusion  that  the  prosecu- 
tion was  the  result  of  personal  animosity,  and  was  carried  on  foi 
the  gratification  of  malicious  feeling.  There  is  no  safety  to  the 
good,  or  virtuous,  or  innocent,  if  convictions  can  be  had  upon  the 
testimony  presented  in  this  record. 

Tn  a  case  involved  in  so  much  doubt,  the  good  character  of  the 
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accused,  abandantly  proved,  was  entitled  to  great  weight  A  largo 
number  of  witnesses  testified  that  his  general  reputation  for  honesty 
and  integrity  was  good, 

Under  all  the  circumstances,  it  is  almost  incredible  that  a  rerdio^ 
of  guilty  was  obtained. 

The  judgment  is  reyersed  and  the  cause  remanded. 

JuAjftnent  reversed. 

Mr.  Justice  Bbeese.  I  concur  in  reversing  the  judgment,  but  do 
not  concur  in  all  the  views  presented  in  this  opinion. 

Mr.  Justice  Scorr.  I  concur  in  reversing  the  judgment  in  this 
case,  but  dissent  from  the  views  expressed  in  the  opinion  of  the 
majority  of  the  court 

There  is  no  statute  in  this  State  which  defines  the  offense  for 
which  the  plaintiff  in  error  was  indicted  and  convicted.  It  is  a 
common-law  indictment,  and  it  was  sought  to  charge  him  with 
having,  in  his  official  capacity,  offered  to  receive  a  bribe. 

The  indictment  alleges  that  the  plaintiff  in  error,  ^'on  the  1st 
day  of  December,  1871,  then  u  member  of  the  common  council  o! 
the  city  of  Chicago,  to  wit,  an  alderman,  did  then  and  there  unlaw- 
fully, wickedly,  corruptly,  and  contrary  to  his  duty  as  such  alder- 
man,  propose  to  receive,  as  a  bribe,  of  and  from  William  (hoggin,  a 
large  sum  of  money,  to  wit,  the  sum  of  $4,000,  to  induce  him,  the 
said  Walsh,  as  such  alderman,  to  use  his  influence  with  favor,  as 
such  alderman,  to  induce  and  secure  the  purchase  by  said  common 
council,  of  said  William  Ooggin,  for  said  city  of  Cliicago,  for  the 
place  whereon  tp  erect  a  public  school-house,"  certain  real  estate,  it 
being  the  duty  of  said  common  council  to  purchase  real  estate  for 
said  city  whereon  to  erect  school-houses,  contrary  to  law,  etc. 

The  only  question  of  any  importance  presented  by  the  record  is, 
whether  there  is  any  such  offense  known  to  and  indictable  at  com- 
mon law  as  an  offer  by  any  officer  to  receive  a  bribe  for  his  influence, 
in  his  official  capacity,  to  induce  his  favorable  action,  for  corrupt 
and  improper  purposes. 

Bribery,  at  common  law,  is  deflned  to  be  ''  the  receiving  or 
offering  any  undue  reward  by  or  to  any  person  whatever  whose 
ordinary  profession  or  business  relates  to  the  administration  of 
public  justice,  in  order  to  influence  his  behavior  in  office,  and 
incline  him  to  act  contrary  to  tlie  known  rules  of  honesty  and 
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integrity/*  But  in  a  more  extended  and  enlarged  sense,  it  may  be 
committed  by  any  person  in  an  oflScial  situation  who  shall  oormptly 
nse  the  power  and  interest  of  his  place  for  rewards  or  promises,  and 
by  any  person  who  shall  give  or  offer  or  take  a  reward  for  offices  of 
a  pnblic  nature.  3  Greenleat,  §  71 ;  1  Bnssell  on  Orimes,  154 ;  4 
Bl.  Com.  139. 

In  England  the  offense  of  taking  bribes  was  punished  in  interiof 
officers  with  fine  and  imprisonment|  and  in  those  who  offer  a  bribe^ 
though  not  taken,  the  same.    4  BL  Com.  140. 

It  is  said  that  the  law  abhors  the  least  tendency  to  corruption^ 
and.  upon  the  principle  that  an  attempt  to  commit  a  misdemeanor 
is  itself  a  misdemeanor.  Attempts  to  bribe  public  officers,  though 
unsuccessful,  have  been  held  to  be  criminaL  The  object  was  to 
preserve  purity  in  official  conduct,  and  in  the  administration  of 
justice ;  and  the  tendency  of  the  bribe  being  to  corrupt  official  con- 
ducty  and  pervert  justice,  he  who  reoeiyed  and  he  who  offered  the 
bribe  were  alike  punished. 

In  no  definition  of  bribery  that  I  have  seen  does  it  include  a 
mere  offer  on  the  part  of  an  officer  to  be  himself  bribed.  No  ref- 
erence has  been  made  to  any  elementary  work,  or  to  any  adjudged 
case  that  gives  such  a  definition,  and  I  am  petauaded  that  no  such 
authority  can  be  found. 

Bribery  is  punished  on  the  ground  that  it  tends  to  produce  official 
misconduct  or  to  corrupt  the  administration  of  justice.  It  is  diffi- 
cult to  understand  how  a  mere  offer  on  the  part  of  an  officer  to 
receive  a  bribe  could  come  within  the  reason  of  the  rule.  A  party 
who  would  express  a  willingness  to  receive  a  bribe  for  his  officii^ 
influence  is  necessarily  corrupt,  but  no  intrinsic  motive  is  brought 
to  bear  od  him  by  a  mere  offer  on  his  part  not  accepted  other  than 
his  own  evil  inclinations  which  previously  existed,  and  hence  an 
offer  to  receive  a  bribe  does  not  come  within  any  definition  of 
bribery. 

There  is  no  such  offense,  defined  by  our  statute  or  the  common 
law,  as  an  offer  on  the  part  of  an  alderman  to  receive  a  bribe,  as 
alleged,  and  the  motion  to  quash  the  indictment  ought  to  have 
been  allowed,  and  because  it  was  not  sustained,  I  am  of  opinion  that 
the  judgment  ought  to-be  reversed. 

1  am  unable  to  comprehend  how  a  party  may  be  indicted  for  an 
alleged  crime  wholly  unknown  to  the  law,  and  on  the  trial  be  con* 
ricted  of  immoral  conduct,  even  if  it  be  admitted  that  such  conduct 
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tends  to  produce  official  misconduct^  and  punished  as  bribery 
punished  at  common  law.     It  would  certainly  constitute  an  anoma- 
lous proceeding  in  criminal  jurisprudence. 

Nearly,  if  not  all  of  the  misdemeanors  defined  by  common-law 
writers,  which  it  has  been  thought  necessary  to  be  punished,  hay& 
been  defined  in  our  criminal  oode,  and  provision  made  for  the  sum- 
mary punishment  before  justices  of  the  peace,  and  by  indictment^ 
and  in  my  judgment  it  is  against  the  policy  of  our  laws  to  permit 
indictments  for  such  ofFenses  not  defined  by  statute. 


IfAHUFAOTUBBBa'  Natiokal  Bakk,  appellant,  v.  Babnbb. 

«6m.«0j 

Pklntlir,  being  abont  to  leaTs  home  for  a  short  time,  gave  his  elerk  a  power 
of  attorney  to  draw  oheokB  on  a  bank  for  fifteen  days,  and  deposited  th» 
power  of  attorney  with  the  bank.  Plaintiff  returned,  bat  the  derk  oon 
tinned  to  draw  checks  on  the  bank  for  several  months.  Meanwhile  the^ 
bank-book  of  plaintiff  had  been  several  times  written  up,  but  as  the  clerk 
was  plaintiffs  cashier,  the  fact  that  he  had  been  drawing  checks  after  th» 
power  of  attorney  expired,  had  not  been  discovered  by  plaintiff.  Certain 
amounts,  so  drawn,  were  used  by  the  clerk  for  his  own  purposes.  HM^ 
that  the  bank  was  liable  for  such  amounts.  The  bank  was  gr^ilty  of  negli- 
gence in  paying  checks  of  the  derk  drawn  after  the  expiration  of  the  power 
of  attorney,  and  could  not  be  excused  because  plaintiff  had  failed  to  ezamine^ 
the  returned  diecks  and  bank-book. 

ACTION  against  a  bank  for  balance  due  on  depo8it&  The  opinion 
states  the  case. 

Beckwith,  Ayer  d  Kales,  for  appellant 

Lffman  d  Jackson^  for  appellees. 

Lawbsitoe,  C.  J.  This  action  was  brought  by  Barnes  &  Go.  Uy 
reooyer  from  the  bank  a  balance  claimed  to  be  due  on  deposits 
made  by  the  plaintifb  with  the  bank.  The  dcposntn  were  admittcit,. 


SEPTEMBER  TERM,  1878.  S77 

^»^^  IllW...  I  |ll.l».»l.l  ,111.        I  »— ^— ■■^l^^  » 

Manafacturera'  Natioiud  Bank  t.  Barnes. 

bot  the  defense  set  up  was  payment  to  the  plaintifb'  olerk^  under 
the  following  circumstances: 

It  appears  that  on  the  22d  of  Jiine^  1870,  Barnes,  the  resident 
f  artn<}r  at  Chicago,  and  the  only  person  authorised  to  draw  checks, 
l^eing  obliged  to  leave  the  city  for  a  short  time,  gave  to  a  clerk, 
employed  by  him  as  book-keeper  imd  cashier,  a  power  of  attorney 
authorizing  him  to  draw  checks  on  the  bank  for  fifteen  days*  This 
power  of  attorney  was  lodged  with  the  bank,  a  conyersation  having 
been  previously  had  with  the  assistant  cashier  in  regard  to  it 

On  the  7th  of  July,  Barnes  returned  and  resumed  the  ohiiige  of 
his  business.  Nevertheless,  the  clerk  continued  to  draw  occasional 
checks,  signing  the  name  of  Barnes,  with  the  initial  letter  of  his 
own  name,  to  indicate  his  agency.  He  continued  to  check  until 
the  following  January,  the  whole  amount  drawn  being  $4,547.94. 
Of  this  sum,  the  clerk  had  used  $1,509.39  in  paying  the  debts  of 
the  firm,  but  without  the  knowledge  of  Barnes.  During  this  in- 
terval, the  bank-book  of  the  firm  had  been  several  times  written 
up,  and  the  paid  checks  returned  ;  but  as  this  had  been  attended 
to  by  the  same  clerk,  acting  in  his  capacity  of  book-keeper  and 
cashier,  the  fact  that  he  had  been  drawing  checks  after  the  power 
of  attorney  had  expired  was  not  discovered  by  the  plaintiffs  until 
January.  Judgment  was  obtained  in  the  Supreme  Court  for  the 
amount  of  the  checks  drawn  by  the  clerk,  less  the  sum  applied  by 
him  to  the  debts  of  the  firm,  for  which  the  plaintiffs  gave  the  bank 
credit. 

The  case  was  tried  by  the  court  without  a  jury,  and  it  is  insisted 
the  court  erred  in  rendering  judgment  for  any  greater  sum  than  the 
amount  checked  out  by  the  clerk  before  the  bank-book,  or  pass- 
book, of  the  plaintiffs  was  written  up  the  first  time,  when  all  the 
checks  were  returned  to  the  plaintiffs.  It  is  claimed  that,  from 
that  date  at  least,  the  bank  had  the  right  to  presume  that  the  clerk 
had  authority  to  draw  checks. 

There  is,  at  first  blush,  a  certain  plausibility  in  this  view,  but  it 
will  not  bear  examination.  The  same  question  arose  in  the  case  of 
Weuer  v.  Denison,  10  N.  Y.  68.  There,  as  here,  a  clerk  had  drawn 
cheeks  in  the  name  of  his  employer,  and  the  pass-book  had  been 
several  times  written  up  and  the  checks  returned  before  discovery 
of  the  fraud.  The  court  held  that  the  balancing  of  the  pass-book 
a'ld  the  return  of  the  checks  are  for  the  protection  of  the  depositor^ 
and  not  for  that  of  the  bank,  and  the  failure  of  the  depositor  tc 
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examine  the  checks  is  not  such  negligence  on  his  part  as  to  exon- 
erate the  bank  from  liability  for  the  continued  payment  of  checks 
improperly  drawn.  We  do  not  agree  with  counsel  for  appellant  in 
regarding  the  present  case  as  stronger  for  the  bank  than  that.  In 
the  case  before  us,  the  checks  drawn  by  the  clerk  showed  upcK 
their  face  that  they  were  drawn  by  him,  and  the  bank  knew^  by  a 
document  in  its  own  possession,  and  which  had  been  made  the  sub- 
ject of  a  special  conyersation  with  one  of  its  officers,  that  the  clerk 
had  authority  to  draw  checks  only  for  fifteen  days  from  the  22d  of 
June.  The  facts  that  the  plaintiff  had  been  thus  careful  to  give 
the  clerk  express  written  authority,  and  to  limit  it  to  fifteen  days, 
and  to  lodge  this  authority  with  the  bank  in  pursuance  of  a  previ- 
ous arrangement^  were  sufficient  to  show  the  bank  that  the  plain- 
tiff had  no  intention  of  giving  to  the  clerk  a  general  authority  to 
draw.  The  bank  was  guilty  of  great  negligence  in  paying  checks 
of  the  clerk  drawn  after  that  period,  and  cannot  be  excused  merely 
because  the  plaintiff  failed  to  examine  the  returned  checks,  which 
he  had  a  right  to  presume  had  been  drawn  by  himself  alone. 

We  consider  the  reasoning  of  the  New  York  Court  of  Appeals,  in 
the  case  dted,  very  satisfactory,  and  adopt  its  decision  as  the  bett<^r 
mle. 

The  judgment  is  affirmed. 

Judgment  afirmeJL 


ILuEBiDr,  appellant,  y.  Bobsok. 
(nm.isiD 

BiuimnSwmH  wife — rewpmmbfttti/  ^  hMtkamdfcr  wiffe  torU. 

JMmUmUHnalB  statateB  gMng  lo  the  wife  the  ecmtrolof  bar 
fHiUmij,  aad  ol  her  own  euniiifi,  the  husbaad  ia  nol  Uable  lor  unta  ol  the 
wUo  Mmmitted  dming  oovertnie  whMi  be  wae  not  present,  and  in  whidi  he 
Ift  wo  Banner  partlolpatea. 


AOnON  on  the  case  by  the  appellee  against  Margaret 
and  John  Martin,  her  husband.   The  plaintiff  recovered  a  ver- 
dict for  slanderous  words  spoken  by  Margaret  Martin.    The  opinion 


SEPTEMBER  TERM,  187:».  579 


Martin  v.  Robaon. 


Btates  the  case.  The  statutes^  the  effect  of  which  is  inyolyed^  are 
as  follows : 

Laws  of  1861.  '^  All  the  property,  both  real  and  personal,  belong- 
ing to  any  married  woman  as  her  sole  and  separate  property, 
or  which  any  woman,  hereafter  married,  owns  at  the  time  of  her 
marriage,  or  which  any  married  woman,  during  coverture,  acquires 
in  good  faith  from  any  person,  other  than  her  husband,  by  descent, 
devise  or  otherwise,  together  with  all  the  rents,  issues,  increase  and 
profit  thereof,  shall,  notwithstanding  her  marriage,  be  and  remain, 
during  coverture,  her  sole  and  separate  property,  under  her  sole 
control,  and  be  held,  owned,  possessed  and  enjoyed  by  her  the  same 
as  though  she  was  sole  and  unmarried ;  and  shall  not  be  subject  to 
the  disposal,  control  or  interference  of  her  husband,  and  shall  be 
exempt  from  execution  or  attachment  for  the  debts  of  her  husband." 

Laws  1869.  ^'  A.  married  woman  shall  be  entitled  to  receive,  use 
and  possess  her  own  earnings,  and  sue  for  the  same  in  her  name, 
free  from  the  interference  of  her  husband  or  his  creditors.  Provided, 
this  act  shall  not  be  construed  to  give  to  the  wife  any  right  to 
compensation  for  any  labor  performed  for  her  minor  children  or 
husband.'' 


Bangs  <t  Shaw  and  R.  F.  WinsUno,  for  appellant& 
Bums,  Barnes  d  Ong,  for  appellee. 

Thobktok,  J.  Since  the  passage  of  the  acts  of  1861  and  1869 
(Session  Laws  of  1861, 143,  and  ot  1869,  255),  is  the  husband  liable 
for  the  torts  of  the  wife  during  coverture,  committed  when  he  was 
not  present,  and  in  which  he  in  no  manner  participated  ? 

Those  statutes  give  to  the  wife,  during  coverture,  the  sole  con- 
trol of  her  separate  estate  and  property  acquired  in  good  faith  from 
any  person  other  than  her  husband,  and  her  own  earnings  for  labor 
performed  for  any  person  other  than  her  husband  or  minor  chil- 
dren, with  the  right  to  use  and  possess  the  property  and  earnings, 
free  from  the  control  or  interference  of  her  husband. 

In  deteimining  the  intent,  object  and  effect  of  these  enactments, 
it  will  be  interesting  to  place,  in  juxtaposition,  the  rights  and 
duties,  liabilities  and  disabilities  of  husband  and  wife,  incident  to 
the  marriage  union,  as  they  existed  at  common  law,  and  the  changed 
made  by  the  statute. 
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At  common  law  he  had  control,  almost  absolute^  over  her  person; 
was  entitled,  as  the  resnlt  of  the  marriage,  to  her  services,  and,  con* 
sequently,  to  her  earnings;  to  her  goods  and  chattels;  had  the  right 
to  reduce  her  choses  in  cxtion  to  possession,  during  her  life;  conld 
collect  and  enjoy  the  rents  and  profits  of  her  real  estate;  and  thus 
had  dominion  over  her  property,  and  became  the  arbiter  of  hei 
future.  She  was  in  a  condition  of  complete  dependence;  could  not 
contract  in  her  own  name;  was  bound  to  obey  him;  and  her  legal 
existence  was  merged  in  that  of  her  husband,  so  that  they  were 
termed  and  regarded  as  one  person  in  law. 

As  a  necessary  consequence,  he  was  liable  for  the  debts  of  the 
wife  dum  sola,  and  for  her  torts  and  frauds  committed  during 
ooyerture.  If  they  were  done  in  his  presence,  or  by  his  procure- 
ment)  he  alone  was  liable;  otherwise  they  must  be  jointly  sued. 

Now,  he  cannot  enjoy  the  profits  of  her  real  estate  without  her 
permission.  He  has  no  control  over  her  separate  personal  property. 
It  is  not  subject  to  his  ^^  disposal,  control  or  interference."  Lan- 
guage could  not  be  more  explicit  All  her  separate  property  is 
'^  under  her  sole  control,  to  be  held,  owned,  posesseed  and  enjoined  by 
her  the  same  as  though  she  was  sole  and  unmarried.^  He  has  no 
right  to  use  or  dispose  of  a  horse  or  a  cow,  without  her  consent 
He  can  no  longer  interfere  with  her  choses  in  action.  They  are 
under  her  sole  oontroL  The  product  of  her  labor  is  her  exclusiTe 
property.  She  alone  can  sue  for  and  enjoy  it  Any  suit  for  her 
earnings  must  be  in  her  own  name,  and  she  may  use  and  possess 
them  free  from  the  interference  of  her  husband  or  his  creditors. 

The  language  of  the  statute  of  1869  is:  ''  That  a  married  woman 
■hall  be  entitled  to  receiye,  use  and  possess  her  own  earnings,  and 
sue  for  the  same  in  her  own  name,  free  from  the  interference  of  her 
husband." 

The  words,  '*  free  from  the  interference  of  her  husband,"  apply 
as  well  to  the  right  to  receive,  use  and  possess,  as  to  the  right  to 
sue  for  her  earnings.  The  right,  therefore,  to  receive  and  use  her 
own  earnings,  uncontrolled  by  the  husband,  is  conferred  in  exjiress 
terms.  The  practical  enjoyment  of  this  right  presupposes  the  right 
to  appropriate  her  own  time.  The  right  to  take  and  possess  the 
wages  of  labor  must  be  accompanied  with  the  right  to  labor.  It 
the  husband  can  control,  then  the  statute  has  conferred  a  I  arren 
right  If  the  wife  can  still  only  acquire  earnings  with  h  s  consent, 
Iheu  the  statute  was  wholly  unnecessary,  for  she  might  have  done 
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this  prior  to  its  enactment.  The  clear  intent  of  the  statute  is,  not 
alone  to  give  to  the  wife  the  right  to  accept  and  use  her  earnings, 
but  the  right  to  labor  and  thus  acquire  them. 

The  intention  of  the  legislature  to  abrogate  the  common-law  rule, 
to  a  grsat  degree,  that  husband  and  wife  were  one  person,  and  to 
give  to  the  latter  the  right  to  co;ntrol  her  own  time,  to  manage  her 
separate  property,  and  contract  with  reference  to  it,  is  plainly  indi- 
cated by  these  statutes*  While  they  do  not  expressly  repeal  the 
common  *law  rule,  that  the  husband  is  liable  for  the  torts  of  the 
wife,  they  have  made  such  modification  of  his  rights  and  her  disa- 
bilities, as  wholly  to  remove  the  reason  for  the  liability. 

The  rights  acquired  by  the  husband  by  virtue  of  the  marriage 
have  almost  all  been  taken  away;  and  the  disabilities  of  the  wife 
have  nearly  all  been  removed.  She  now  controls  her  own  estate  en- 
tirely, except  that,  by  construction  of  the  courts,  she  cannot  convey 
her  real  estate  without  her  husband.  This,  however,  is  solely  for  her 
protection,  and  to  prevent  the  squandering  of  the  estate.  He  has 
now  only  a  modified  tenancy  by  the  curtesy,  dependent  upon  a  con- 
tingency, and  no  estate  vests  during  the  life  of  the  wife.  This  is 
rather  a  shadowy  estate.  It  is  an  interest  which  may  possibly  ripen 
into  something  tangible  in  the  uncertain  future.  Previous  to 
the  act  of  1861,  it  could  be  sold  on  execution  against  the  husband; 
now,  the  wife  has  the  sole  control  of  her  real  estate  during  her  life, 
and  the  husband  has  no  interest  until  her  death.  She  must  sue 
alone  for  breach  of  covenant  in  a  deed  to  her.  This  estate,  at  best, 
is  now  a  bare  possibility.  Oole  v.  Van  Riper,  44  III.  58  ;  Beach  v. 
Miller,  61  ii  206. 

A  liability  which  has  for  its  consideration  rights  conferred,  should 
no  longer  exist  when  the  consideration  has  failed.  If  the  relations 
of  husband  and  wife  have  been  so  changed  as  to  deprive  him  of  aU 
right  to  her  property,  and  to  the  control  of  her  person  and  hei 
time,  every  principle  of  right  would  be  violated,  to  hold  him  still 
responsible  for  her  conduct.  If  she  is  emancipated,  he  should  no 
longer  be  enslaved. 

For  the  policy  and  wisdom  of  the  legislation  which  has  effected  a 
change  so  radical,  the  legislature  alone  is  responsible.  The  courts 
must  guard  against  a  construction  which  might  prove  mischievous, 
and  result  in  a  practical  divorcement  of  man  and  wife,  if  such  con- 
Itruction  can  be  avoided. 

In  Cole  V.  Van  Riper,  supra,  this  court  said  that  the  legislature 
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never  could  have  intended,  by  the  enactment  of  1861,  to  looeen  the 
bonds  of  matrimony,  or  to  enable  the  wife,*at  pleasure,  to  effectu- 
ate a  divorce  a  mensa  et  thoro,  or  to  confer  the  power  to  restrict  the 
husband  to  the  use  of  a  particular  chair,  or  to  forbid  him  to  takei* 
book  from  the  library  without  her  permission.  We  shall  not  insist 
that  such  unwifelike  conduct  can  even  be  justified  since  the  law  of 
1869. 

The  inquiry  is  therefore  pertinent,  what  is  left  of  the  nuptial 
contract  ?  What  duties  and  obligations  still  exist  ? 

As  the  result  of  the  marriage  vow,  and  as  part  of  the  contract,  the 
wife  is  still  bound  to  love  and  cherish  the  husband,  and  to  obey  him 
in  all  reasonable  demands  not  inconsistent  with  the  exercise  of  her 
legal  rights ;  to  treat  him  with  respect,  and  regard  him  at  least  as 
her  equal ;  and  he  is  still  bound  to  protect  and  maintain  her,  un- 
less she  should  neglect  wholly  her  marital  duties  as  imposed  by  the 
common  law,  or  assume  a  position  to  prevent  their  performance, 
and  thus  deprive  him  of  her  society,  mar  the  beauty  of  married  life, 
and  disregard  the  household  good. 

These  duties  and  obligations  upon  husband  and  wife  were  not  the 
result  of  the  arrangement  of  their  property  at  common  law,  but  of 
the  contract  of  marriage  and  the  relation  thereby  created.  By  the 
marriage  she  became  one  of  his  family,  and  he  was  bound  to  pro- 
vide her  a  home,  and  necessaries  there,  but  not  elsewhere.  He  must 
furnish  her  with  necessaries,  from  a  principle  of  dntj  and  justice. 
2  Kent's  Com.  148. 

**  The  duties  of  the  wife,  while  cohabiting  with  her  husband, 
form  the  consideration  of  his  liability  for  her  necessaries.  MeOfUchm 
V.  McOahay,  11  Johns.  281.  This  doctrine  is  approved  by  Kent  in 
his  Commentaries,  2d  Vol.,  p.  146. 

The  argument  urged  to  maintain  the  responsibility  of  the  hus- 
band for  the  torts  of  the  wife,  because  he  may  still  be  bound  to  pro- 
vide necessaries,  is  not  appropriate.  Upon  the  marriage,  at  common 
law,  his  assent  to  her  contracts  for  necessaries  was  presumed,  upon 
proof  of  cohabitation.  If  she  eloped,  though  not  with  an  adulterer, 
the  husband  was  not  chargeable  even  for  necessaries.  But  elope- 
ment did  not  release  him  from  liability  for  her  debts  dum  sola,  or 
for  her  torts. 

The  rule  at  common  law,  as  to  the  liability  for  necessaries,  is,  if 
a  man,  without  justifiable  cause,  turns  away  his  wife,  he  is  hound 
for  her  contracts  for  necessaries  suitable   to  licr  degree  and  estata 
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If  they  liye  together,  and  he  will  not  supply  her,  or  the  neoeasaij 
means,  she  then  can  pledge  his  credit  for  necessaries  strictly  ;  bat 
if  he  provides  for  her,  he  is  not  bound  by  her  contracts,  nnleas 
there  is  eyidence  to  prove  his  assent  He  is  not  bound  by  her  con- 
tracts, unless  they  are  made  by  his  authority  or  with  his  concurrence^ 
except  he  makes  no  provision  for  her.  Montague  v.  Benedict,  8 
Bam  ft  Oress.  631 ;  Montague  r.  Bepineese,  1  Oar.  ft  Payne,  509 ; 
Atkins  V.  Ourwood,  7  id.  756. 

The  plain  reason  for  the  obligation  was  the  cohabitation,  of  the 
right  to  enforce  it,  and  the  consequent  right  to  her  obedience  and 
services. 

Even  though  she  lived  separate  from  him,  supported  her  children^ 
and  earned  a  salaiy,  the  party  owing  her  had  no  right  to  pay  hert 
after  notice  from  the  husband  not  to  do  so.  He  could,  in  such 
case,  sue  for  and  recover  the  salary.  Olover  v.  Proprietors  of  Drury 
Lane,  2  Ohitty,  117. 

Now,  how  changed  I  Her  earnings,  except  for  services  she  may 
render  to  him  and  his  minor  children,  are  her  exclusive  property, 
whether  living  apart  from  or  with  him. 

No  principle  is  better  settled,  at  common  law,  than  that  the  hua- 
band  is  not  liable  for  necessaries  furnished  to  the  wife,  if  she  leaves 
him  without  any  fault  on  his  pari  But  he  was  refponsible  for  her 
torts  until  a  dissolution  of  the  marriage,  even  in  case  of  separation. 

Where  the  husband  and  wife  lived  apart,  and  she  published  a 
libel  of  a  third  person,  he  was  held  to  be  answerable,  notwithstand- 
ing the  sepanition.    Head  v.  Briscol  and  Wife,  5  Gar.  ft- Payne,  485* 

The  foundation  for  the  liability  in  the  two  cases  is  difFerent.  In 
the  one  case  it  was  based  upon  cohabitation,  and  the  enjoyment  of 
the  society  and  services  of  the  wife,  as  a  necessary  consequence.  In 
the  other  case  it  rested  more  particularly,  if  not  exclusively,  upon 
the  fact  that  the  husband  became  the  absolute  owner  of  her  per- 
sonal property,  and  bad  the  right  to  receive  the  rents  and  profits  of 
her  real  estate. 

It  is  also  urged,  as  a  reason  for  the  continued  liability  of  the  hus- 
band for  the  torts  of  the  wife,  that  this  obligation  was  imposed 
upon  him  at  common  law,  whether  she  was  poor  or  wealthy,  and 
that  therefore  the  statutes  have  produced  no  different  rule. 

If  she  did  not  enrich  him  with  property — if  she  did  not  endow 
him  with  gold  —  she  endowed  him  with  a  nobler  gift  and  a  greater 
axcellence.    She  enriched  him  with  her  society,  advised  and  en« 
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couraged  him  as  one  who  had  no  separate  interests^  and  freely  gatB 
to  him  her  time^  indnstry  and  skill.  As  a  means  of  paying  her 
dobtSy  and  damages  for  her  torts,  her  oonnsel  and  earnings  might  be 
as  important  as  her  accnmulated  property. 

The  distinction  between  the  liability  of  the  hnsband  for  the  con- 
tracts  of  the  wife  before  marriage,  and  for  her  torts  during  mar^ 
riage, — as  for  slander  uttered  by  her  alone, — is  too  dim  to  be  easQy 
seen.  He  was  made  liable  for  her  debts  at  the  period  of  marriage, 
because  the  law  gave  to  him  all  her  personal  estate  in  possession, 
and  the  power  to  recover  her  personal  property  in  action.  Brighfs 
Husb.  and  Wife,  ad  Vol.,  p.  2. 

He  was  bound  to  pay  her  indebtedness,  because  he  adopted  her 
and  her  circumstances  together.    Black.,  B.  1,  p.  448. 

The  law  made  him  liable  to  the  debts  to  which  he  took  her  sub- 
ject, because  he  acquired  an  absolute  interest  in  her  personal  prop- 
erty«  had  the  receipt  of  the  rents  and  profits  of  her  real  estate 
during  coyerture,  and  was  entitled  to  whatever  accrued  to  her,  by 
her  industiy  or  otherwise,  during  the  same  period.  Steph.  Kisi 
Prius,  Vol.  1,  p.  726. 

The  reason  for  the  liability,  according  to  some  authorities,  is 
that^  by  the  marriage,  the  wife  was  deprived  of  the  use  and  disposal 
of  licr  property,  and  could  acquire  none  by  her  industry,  as  her 
person  and  earnings  belonged  to  the  husband.  Tyler  on  Inf.  and 
Gov.,  §  216. 

The  same  author,  after  declaring  the  husband's  liability  for  the 
debts  and  torts  of  the  wife,  says  :  '^  The  reason  assigned  for  such 
liabilities  at  common  law  is,  that  he  was  entitled  to  the  rents  and 
profits  of  the  wife's  real  estate  during  coverture,  and  to  the  absolute 
dominion  over  her  personal  property  in  possession."    §  233. 

The  common  law  was  never  guilty  of  the  absurdity  of  imposing 
obligations  so  onerous  without  conferring  corresponding  rights. 
Hence,  besides  the  rights  of  property,  the  legal  pre-eminence  wae 
exclusively  vested  in  the  husband.  He  was  answerable  for  her  mia- 
behavior,  and  hence  had  the  right  of  restraint  over  her  person. 
Black.,  B.  1,  p.  444. 

Lord  Kaimes,  in  his  sketches,  says  :  **  The  man  bears  rule  over 
his  wife's  person  and  conduct ;  she  bears  rule  over  his  inclinations; 
he  governs  by  law,  she  by  persuasion." 

In  the  matter  of  Cochrane^  8  DowL  P.  0.  632,  the  wife  was,  apon 
iae  hearing  or  a  writ  of  habeas  carpus,  restored  to  her  husband  upon 
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the  pnnciple  that  she  was  under  his  guardianship,  and  that  the 
law  entitled  him,  '^for  the  sake  of  hoth,  to  protect  her  from  the 
danger  of  unrestrained  intercourse  with  the  world,  by  enforcing 
tK>habitation  and  a  common  residence." 

So  long  as  the  husband  was  entitled  to  the  property  of  the  wife 
and  to  ner  industry,  so  long  as  he  had  power  to  direct  and  control 
der,  and  thus  prevent  her  from  the  commission  of  torts,  there  was 
%ome  reason  for  his  liability.  The  reason  has  ceased.  The  ancient 
landmarks  are  gone.  The  maxims  and  authorities  and  adjudica- 
tions of  the  past  hare  faded  away.  The  foundations  hitherto 
deemed  so  essential^  for  the  preservation  of  the  nuptial  contract, 
and  the  maintenance  of  the  marriage  relation,  are  crumbling.  The 
unity  of  husband  and  wife  has  been  severed.  They  are  now  dis- 
tinct persons,  and  may  have  separate  legal  estates,  contracts,  debts 
4ind  injuries. 

To  this  conclusion  have  all  the  decisions  of  this  court  tended. 
-So  far  as  the  separate  personal  property  of  the  wife  is  concerned, 
ahe  is  now  the  ssmeeafeme  noU.  She  need  not  join  her  husband 
with  her  in  a  suit  to  recover  it,  or  for  the  trespass  to  it,  as  her 
rights  only  are  affected,  and  she  must  sue  alone  for  any  invasion  of 
them.  She  may  even  prosecute  a  suit  against  her  husband  for  any 
unlawful  interference  with  her  property,  contrary  to  her  wishes. 
Emerson  v.  Clayton,  32  111.  493. 

The  right  of  action  for  personal  injuries  to  the  wife  is  property. 
She  may  sue  alone  for  the  recovery  of  damages  for  such  injuries, 
and  the  husband  cannot,  without  her  consent,  release  them.  C. 
B.  di  Q,  R.  R.  Co.  V.  Dunn,  52  HI.  260;  S.  0.,  4  Am.  Bep.  606. 

In  the  same  case  it  is  said  that  she  can  maintain,  in  her  own 
name,  an  action  for  slander  of  her  character.  If  she  alone  is 
entitled  to  ^receive,  and  appropriate  to  her  own  use,  damages  recov- 
ered for  slander  of  herself,  she  should  answer  for  her  slander  of 
others. 

Until  the  law  of  1869,  this  court  adhered  to  the  common-law 
rule,  that  the  huabond  was  responsible  for  the  debts  of  the  wife 
4X>ntraoted  before  marriage.  It  was  repeatedly  declared  that  the 
liability  rested,  not  only  upon  tne  fact  that  the  husband,  upon  the 
marriage,  became  the  owner  of  tne  wife's  personal  property,  when 
reduced  to  possession,  and  of  a  life  estate  in  her  reality,  but  upon 
the  ground  that  he  was  entitled  to  the  entire  proceeds  of  her  time 
and  her  labor,  and  that,  notwithstanding  the  law  of  1861,  he  was 
Vol.  XVI.— 74 
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f  till  entitled  to  her  earnings*    Oanner  ▼.  Berry,  46  IlL  371 ;  McMur-- 
try  y.  Webster,  48  id.  123. 

The  last  decision  was  made  in  1868.  Then  followed  the  law  of 
1869. 

L:  the  first  adjudication  made  ander  it,  it  was  held  that,  as  she 
now  owned  separate  property,  and  enjoyed  her  own  earnings,  she 
must  pay  the  costs  incurred  in  attempting  to  maintain  her  lights. 
Musgrave  y.  Musgrave,  54  III.  186. 

In  Howarth  y.  Wanneer,  55  111.  48,  the  husband  was  deolared  to 
be  discharged  from  his  former  liability  to  pay  the  debts  of  tiie 
wife  contracted  before  marriage,  by  force  of  the  legislation  under 
consideration. 

A  married  woman  may  now  be  sued  at  law  upon  her  contracts  aa 
to  her  separate  property.     Cooksan  y.  TooU^  59  HL  515. 

She  may  now  execute  a  yalid  lease  of  her  separate  real  estate 
without  joining  her  husband,  and  without  bis  consent  Pa/renU  r. 
CaUerand,  64  Dl.  97. 

So  diyerse  are  the  rights  and  intereats,  the  duties,  obligationa 
and  disabilities  of  husband  and  wife  now  that  it  would  be  most 
unreasonable  to  hold  him  still  liable  for  the  torts  committed  with- 
out his  presence  and  without  his  consent  or  approbation.  If  he  is 
not  bound  to  pay  her  debts,  why  should  he  be  responsible  for  her 
torts  ?  When  the  ground-work  is  gone  as  to  one,  it  is  gone  as  to 
the  other,  and  the  structure  of  the  past  must  fall  before  the  inno- 
yations  of  the  present. 

She  is  now,  to  a  yery  great  extent,  independent  of  him,  and  ia 
clothed  with  rights  and  powers  ample  for  her  own  protection ;  and, 
so  far  as  her  separate  property  is  concerned,  is  responsible  for  her 
debts  and  contracts,  with  reference  to  it.  They  are  not  one,  aa 
heretofore.  They  are  one  in  name,  and  are  bound  by  solemn  con- 
tract, sanctioned  by  both  diyine  and  human  law,  to  mutual  respect ; 
should  be  of  the  same  household,  and  one  in  love  and  affection. 

But  a  line  has  been  drawn  between  them,  distinct  and  inefEaoe- 
able,  except  by  legislative  power.  His  legal  supremacy  is  gone,  and 
the  sceptre  has  departed  from  him. 

She,  on  the  contrary,  can  have  her  separate  estate ;  can  contract 
with  reference  to  it ;  can  sue  and  be  sued,  at  law,  upon  the  con- 
tracts thus  made  ;  can  sue,  in  her  own  name,  for  injury  to  her  per* 
ton  and  slander  of  her  character,  and  can  enjoy  the  fruits  of  her 
dme  and  labor  free  from  the  control  or  interference  of  her  husband. 
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The  chains  of  the  past  have  been  broken  by  the  progression  of 
the  present,  and  she  may  now  enter  npon  the  stem  conflicts  of  life 
nntrammeled.  She  no  longer  clings  to  and  depends  upon  man, 
bnt  ha;  the  legal  right  and  aspires  to  battle  with  him  in  the  con- 
testf:  of  the  fonun  ;  to  outvie  him  in  the  healing  art ;  to  climb  with 
him  the  steps  of  fame,  and  to  share  with  him  in  every  occupation. 
ller  brain  and  hands  and  tongue  are  her  own,  and  she  should  alone 
be  lesponsible  for  slanders  uttered  by  herself. 

Our  opinion  is,  that  the  necessary  operation  of  the  statutes  is  to 
discharge  the  husband  from  his  liability  for  the  torts  of  the  wife, 
during  coverture,  which  he  neither  aided,  advised  nor  countenanced. 

The  judgment  is  reversed  and  the  cause  remanded. 

m 

Shbldbn,  Bbeisi  and  Soott,  JJ.,  dissented. 
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Sags. 

CKHLSK.) 

TbB  law  does  not  Imply  a  pramise  on  the  part  of  a  railraad  oooipaay  to  pay 

its  direetOTB,  for  aervioes  aa  anoh. 
Direelora  of  a  ^  railroad  oompanj  agreed  to  allow  themaelyea  $1^000  eaeh,  lor 

aervioes  and  expenaea,  but  no  formal  leaolntion  to  that  effect  waa  adopted 

bj  the  board  of  diieetora.    JBM,  tliat  the  eompanj  waa  not  liable  to  a 

director  for  hia  aervioea  and  expenaea. 
▲  corporation  \b  not  liable  for  aervioea  performed  or  expenaea  incurred  prior 

to  ita  organisation. 

ACTION  by  a  railroad  director  for  servioes  rendered  ^e oomptaij. 
The  facts  appear  in  the  opinion. 

Charles  M.  Osborn  and  Henry  d  Johnmm,  for  appellant 

Sackeit  d  Bennett,  for  appellee. 
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8u£LD£K,  J.  This  was  an  aotion  of  assompsit,  by  Sage,  against 
the  railroad  company,  to  recorer  for  money  paid  for  surveying  done 
before  the  company  was  organized  or  its  charter  granted,  and  for 
services  and  expenses  as  director  of  the  company,  and  for  $1,000 
due  on  an  account  stated. 

A  recovery  was  had  for  91,000,  which,  under  the  evidence,  mnft 
have  been  upon  what  was  found  to  be  an 'account  stated. 

The  defendant  appeals. 

On  the  trial  below,  the  plaintiff  offered  in  evidence  the  following : 

*^  Itockfordy  Rock  Island  and  SI.  Louis  Railroad  Company^ 

"  To  Ralph  Sage,  Dr. 
<<  To  money  expended  and  services  rendered,        -        -        $1,000 
''  Stbbuno,  June  3, 1868. 
**  (Indorsed.)    Approved  by  the  executive  committee. 

"  Wm.  Pbait, 

"  Wm.  S.  Thomas.'* 

With  proof  that  Pratt  and  Thomas  were  members  of  the  execu- 
tive committee  of  the  company. 

The  company  was  organized  some  time  in  the  year  1865,  the 
charter  having  been  obtained  in  the  winter  of  1865.  Plaintiff  acted 
as  director  about  two  years.  After  he  had  ceased  to  be  director,  he 
presented  this  bill  for  services  and  expenses  as  director,  during  all 
the  time  he  was  such,  and  as  commissioner  to  receive  subscriptions 
for  stock.  Plaintiff  testified  to  having  paid  $50  for  surveying  in 
the  fall  of  1864.  It  was  in  evidence  that  while  Greene,  Irwin  & 
Go.  were  negotiating  for  the  road,  and  as  it  was  about  to  pass  into 
their  hands,  the  directors  of  the  road  talked  the  matter  over  among 
th(>msclves,  and  they  agreed  to  allow  themselves  (Sage  among  the 
rest)  *  1,000  each,  for  services  and  expenses. 

There  tfus  evidence  tending  to  show  that  Sage's  claim  was  talked 
over  in  the  board  of  directors  as  an  organized  board,  and  that  it 
was  agreed  Sage  should  have  $1,000. 

The  following  Wiis  one  of  the  by-laws  of  the  company  : 

**  Article  6.  Whenever  any  bill  against  the  company  shall  have 
been  certified  correct  by  a  majority  of  the  executive  committee,  it 
^hall  be  the  duty  of  the  president  or  vice-president  to  draw  an 
order  on  the  treasurer  for  the  amount  thereof,  and  of  the  secretary 
to  countersign  the  same,  which  order  shall  constitute  a  duly  author- 
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ized  voucher  against  the  company^  payable  by  the  treararer  from 
any  funds  in  his  hands." 

The  execntiye  committee  consisted  of  five  members.  This  bill 
having  been  approved  by  only  two  of  them,  it  was  not  properly 
audited  by  the  executive  committee  in  pursuance  of  the  by-law. 

In  Am.  Cent  R.  R.  Co.  v.  MiUsy  52  111.  174,  this  court  recognized 
aiiJ  adopted  the  rule  that  the  law  does  not  imply  a  promise  on  the 
part  :>f  railway  companies  to  pay  their  directors  as  such,  and  that 
it  should  appear  that  a  by-law  or  a  resolution  of  the  board  had  been 
adopted  to  compensate  them  for  services,  before  a  director  can 
recover  for  them.  Neither  such  by-law  nor  resolution  here  appears. 
Although  there  is  the  testimony  of  one  witness  that  the  matter  waa 
talked  over  by  the  board  when  in  session,  and  that  it  was  agreed 
that  Sage  should  have  tl,000,  the  witness  wiU  not  be  positire  about 
any  action  or  vote  of  the  board.  He  says  it  was  concluded  to  have 
it  put  in  the  shape  of  a  bill,  and  that  he,  and  Thomas,  another 
member  of  the  executive  committee,  put  their  names  on  the  bill, 
in  accordance  with  the  wishes  of  the  board.  The  record  book  of 
the  meetings  and  proceedings  of  the  company  shows  nothing  on  the 
subject  of  the  allowance  of  the  claim,  and  shows  no  record  of  any 
meeting  of  the  board  of  directors  held  between  the  16th  day  <rf 
April,  1868,  and  June  4,  1868;  and  the  record  of  the  meeting  of 
June  4,  1868,  shows  the  following: 

*'  On  motion,  the  following  resolution  was  adopted,  to-wit: 

**  Resolved,  That  the  account  of  Balph  Sage,  for  services  rendered 
as  a  director  of  said  company  prior  to  the  annual  election,  in  Octo- 
ber, A.  D.  1867,  be  referred  to  a  committee,  consisting  of  B.  0. 
Coblentz,  James  Oalt  and  James  E.  Abbott." 

We  find  nothing  in  the  evidence  which  should  be  considered  as 
amounting  to  the  adoption  of  any  resolution  by  the  board  of  direct- 
ors  to  pay  for  these  services  and  expenses,  or  to  pay  the  bill  offered 
in  evidence. 

There  was  some  evidence  tending  to  show  services  rendered  and 
expenses  incurred  by  the  plaintiff,  since  the  organization  of  the 
company,  apart  from  his  duty  as  a  director;  for  all  such,  he  may 
recover  upon  a  quantum  meruit.  But  there  is  no  proof  of  such 
services  and  exx)enses  to  the  amount  of  $1,000. 

For  services  and  expenses  before  the  organization  of  the  company, 
which,  subsequently,  the  company  accepts  and  receives  the  benefit 
of,  and  promises  to  pay  for,  we  will  not  say  a  party  might  not 
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recover,  in  rirtae  of  saoh  express  promise;  bat  we  are  disposed  to 
deny  the  right  of  reooyery  for  such  services  and  expenses  upon 
any  implied  promise  resulting  from  the  &ct,  although  the 
case  cited  by  appellee's  counsel,  of  Law  v.  Oonn.  Pa$9umpBie  Biver 
R.  R.  Cb.,  46  N/H.  284,  seems  to  sanction  such  a  right  of  recovery; 
as  does  also  the  case  of  HaU  v.  Vt.  and  Mass.  R.  R.  Co.,  28  Vt 
401,  as  respects  services  rendered  subsequent  to  the  act  of  incorpo- 
ration, and  prior  to  perfecting  the  organization  of  the  company, 
but  not  for  services  prior  to  the  act  of  incorporation. 

A  right  of  recovery  against  a  corporation,  for  any  tiling  done 
before  it  had  a  proper  existence,  does  not  appear  to  rest  on  any  very 
satisfactory  legal  principle. 

It  appears  more  reasonable  to  hold  any  services  performed  or 
expenses  incurred  prior  to  the  organization  of  a  corporation,  to  have 
been  gratuitous,  in  view  of  the  general  good  or  private  benefit 
expected  to  result  from  the  object  of  the  corporation.  It  seems 
unjust  to  stockholders,  who  subscribe  and  pay  for  stock  in  a  com- 
pany, that  their  property  should  be  subject  to  the  incumbrance  of 
such  claims,  and  which  they  had  no  voice  in  creating. 

JV.  F.  and  N.  H.  R.  R,  Co.  v.  Ketchum,  27  Conn.  170,  is  an  author- 
ity which  denies  the  liability  of  a  corporation  on  account  of 
services  rendered  prior  to  the  perfecting  of  its  organization; 
and  we  accept  the  authority  of  that  case  as,  in  our  judgment, 
establishing  the  more  just  and  satisfactory  rule. 

In  the  language  of  that  case,  '^  it  is  soon  enough  for  corporate 
bodies  to  enter  into  contracts,  incumbering  their  properly,  when 
they  are  duly  organized  according  to  their  charters  and  have  their 
chosen  and  impartial  directors  to  conduct  their  business.  To  the 
lame  efFect  are  Franklin  Fire  Ins.  Co.  v.  Hart^  31  Md.  59,  and 
Safrty  Life  Deposit  Ins.  Co.  v.  Smithy  65  IlL  309. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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OiTT  ov  Dixov,  appellant,  y.  Bajlbb. 

MmMpal  corporation — IkMUff  fn^  iii^urie$  Uf  proportif  bif  rairiiig  grade  of 

otroeU — damage — otmdruBUon  of  eowore 

Bj  the  elevation  of  the  grade  of  a  itreet  in  a  dty  eiirfaee  water  flowed  into  the 
haaement  of  plalntifPs  building,  and  therebj  the  boilding  waa  li^ared  and 
the  walla  cracked.  Heid^  that  the  dtj  waa  liable  for  the  damage,  bat  that 
plaintiif  could  not  reooTer  damagea  lor  ineonvealeikee  to  hia  tenaata  or 
fa^niy  to  their  pereonal  property. 

▲  dtj  la  bound  to  use  reaaonaUe  care  in  the  oonstrucllon  of  ita  aeweiiL  (dm 
iM^p.  008.) 

A  OTION  of  trespaos  on  the  oaae.    The  opinion  states  the  CMrts. 

James  K.  Bdadtt  and  Ooodwin  d  Williams,  for  appeQaal 
Busiaesj  Barge  d  Dtaom,  for  appellee. 


Thobxitok,  J.  This  was  an  action  of  treepaaB  on  the  oaie» 
brought  against  the  dtj,  to  recover  damages  for  flowing  surface 
water  upon  the  lot  of  plaintiff,  by  the  raising  of  the  grade  of  the 
gtreet  and  sidewalk. 

The  proof  shows  that,  by  the  eleyation  of  the  grade  of  the  street, 
4m  the  part  of  the  city,  surface  water  flowed  into  the  basement  of 
the  house  of  the  plaintiff,  and  thereby  the  building  was  injured  and 
tiie  walls  cracked. 

The  broad  ground  is  taken  that  municipal  corporations  are  not 
liable  for  damages  caused  by  such  flowage  of  the  surface  water; 
that  the  damages  are  incidental,  and  they  are  not  liable  for  inci* 
dental  damages. 

Before  the  change  of  the  grade,  the  building  of  the  plaintiff  was 
two  feet  aboYC  the  grade,  and  the  gutters  carried  off  all  the  surface 
water.  After  the  change,  the  watei  ran  over  the  sidewalk  and  into 
the  cellar  of  the  plaintiff.  From  the  eyidence,  this  might  haTS 
been  preyented  by  proper  sewerage. 

If  municipal  corporations  can  raise  the  grade  of  streets  at  discre- 
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tion,  and  not  proTide  suitable  gutters  to  carry  off  the  sorfaoe  water^ 
and  thus  overflow  the  lands  abutting  upon  the  streets,  with  im- 
punity,  then  the  owners  of  lots  in  our  towns  and  cities  are  entirely 
at  the  mercy  of  the  authorities  of  the  municipality.  They  may 
make  the  premises  nnhealthful,  or  may  compel  the  owners  of  the 
lots  to  incur  great  expense  in  raising  the  building  to  the  grade 
established,  or  may  wholly  destroy  the  property  for  use.  One 
owner  of  land  has  no  right,  by  artificial  structures,  to  turn  the  sur- 
face water  from  his  land  upon  the  land  of  another,  when,  without 
such  structures,  the  flowage  never  would  have  taken  place.  The 
same  principle  which  controls  individuals  must  control  as  between 
towns  and  cities  and  individual  proprietors.  Municipalities  hold 
the  streets  of  towns  in  trust  for  the  public,  and  may  regulate  and 
establish  their  grade,  but  this  must  be  done  so  as  to  do  no  serion* 
injury  to  owners  of  abutting  lots. 

In  Kevins  v.  The  City  of  Peoria^  41  IlL  502,  this  question  was 
fully  considered  and  the  authorities  reviewed.  It  was  there  held 
that,  while  a  city  has  the  absolute  control  over  the  grade  of  its 
streets,  and  may  elevate  or  lower  it  at  pleasure,  yet  it  has  no  more 
power  over  the  streets  than  a  private  individual  has  over  his  own 
land;  and  that  its  liability  for  injury  to  the  property  of  another  is 
the  same  as  that  of  the  private  individual.  It  was  further  held 
that  if,  in  the  elevation  of  its  streets,  it  turned  water  upon  the 
ground  and  into  the  cellar  of  one  of  its  citizens,  it  must  respond  in 
damages  for  the  injury  thus  occasioned. 

That  case  is  decisive  of  the  plaintiff's  right  in  this  case,  and  there 
was  no  error  in  giving  the  plaintiff's  first  instruction. 

Error  is  assigned  upon  the  refusal  of  the  court  to  instruct  the 
jury,  in  behalf  of  the  city,  that  it  was  not  liable  for  injuries  result- 
ing from  error  in  judgment  of  the  common  council  as  to  the  sixe 
of  the  sewers  necessary  for  the  passage  of  the  surface  water.  The 
evidence  is  overwhelming  that  the  sewers  were  insufficient,  and  the 
common  council  might,  and  ought  to  have  known  the  fact  The 
city  did  not  exercise  reasonable  care  in  their  construction,  and  the 
instruction  was  properly  refused. 

We  think  there  was  error  in  giving  the  fifth  instruction  for  plain- 
tiff. The  jury  were  told  in  it  "  that  they  had  the  right  to  take  into 
uccount  the  injury,  if  any,  to  the  building  and  to  the  lot,  and  to 
tlie  use  and  occupancy  of  said  building,  and  also  any  injury  to  the 
convenience  of  the  plaintiff  and  others  occupying  said  building.'' 
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It  appeitrs,  from  the  evidence,  that  the  ouildiug  was  occnpied  by 
fieTeral  tenants. 

The  plaintiff  had  no  right  to  recover  damages  for  inconvenience 
to  his  tenants,  or  injury  to  their  personal  property.  He  could  only 
recover  for  injury  to  the  building  or  premises,  or  loss  sustained  by 
him  in  consequence  of  the  flowage  of  the  water.  The  damages 
caused  by  loss  or  inconvenience  to  others  appertains  wholly  to  them. 

This  instruction  may  have  influenced  the  verdict;  and  the  judg- 
ment is,  therefore,  reversed  and  the  cause  remanded. 

Judgment  reversed, 

^oroL  — See  Skn/mcm  v.  OUy  of  Comden^  7  Am.  Rep. 630;  Dorman  v.  CUy  cf 
JadlMOtHf<Be,  id.  268,  and  note,  200;  City  of  Aurora  v.  Reed,  U  Id.  1.  See  m  to 
oompenHitloii  to  property  holders  for  changes  of  grade  of  streets,  12  Alb.  Law 
J.  68;  Duty  of  a  Muncipal  Corporation  as  to  Sewers,  CUycf  CInekmaU  ▼. 
Penny,  8  Am.  Rep.  78;  ThwrsUm  y,  CUy  of  St.  Joseph,  11  id.  408;  aad 
review  of  the  New  York  eases,  10  Alb.  Law  J.  401.  -»Bbp. 


PsTBBS,  appellant,  v.  Lakb. 

(68  lU.  806.) 

Bmdenee  in  aetionfor  eriminal  eenwwmtiet^ 

In  an  aetion  for  eriminal  conTersation  with  the  wife  of  plaintiff,  erIdeBflo  to 
show  the  peenniary  drcnmstanoes  of  the  partiee  at  tho  tfane  of  the 
sion  of  the  oAnwe  is  admiflsible.    (Sue  neie,  p.  006.) 

A  OTION  for  criminal  conversatioiL   The  opinion  etetoe  the 

L.  E.  Payeon,  for  appellant. 

PiUsbury  Jt  Lamreneey  tor  appellee. 

McALLiSTBBy  J.  This  was  an  action  on  the  case,  bron^t  in 
the  Livingston  Circuit  Court,  by  Lake,  against  Peters,  for  criminil 
conversation  with  Lake's  wife.  There  was  a  plea  of  not  guilty,  and 
9f  accord  and  satisfaction,  on  which  issue  was  joined. 

Vol.  XVI,  —  75 
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On  the  trial,  the  coait  permitted  the  plamtiff  to  give  evidence  of 
khe  defendant's  pecuniary  ability,  and  that  he  himself  was  a  bank- 
rapt  There  was  an  objection  to  this  evidence,  which  the  court 
overruled,  and  that  ruling  is  now  assigned  for  error. 

It  is  insistedi  and  some  authorities  cited  tending  to  support  the 
position,  that  evidence  of  the  defendant's  pecuniary  ability  is  not 
admissible. 

In  Sedg.  on  Dam.  544,  it  is  said:  **  In  actions  for  criminal  conver- 
•ation,  it  has  been  held  that  the  amount  of  reparation  is  in  no 
sense  to  be  measured  by  the  defendant's  property;  and  evidence 
that  the  defendant  is  a  man  of  large  fortune  is,  therefore,  inad- 
missible." 

Again,  in  Greenleaf  s  Bv.,  vol.  2,  §  55 :  *^  But  it  seems  that 
evidence  of  the  defendant's  property  cannot  be  given,  in  chief,  in 
order  to  acquire  damages,  the  true  question  being,  not  how  much 
the  defendant  is  able  to  pay,  but  how  much  damage  the  plaintilf 
has  sustained* '' 

Both  of  these  authors  refer  to  the  case  of  James  v.  Biddington,  6 
Oar.  &  P.  687. 

Blackstone,  in  speaking  of  adultery  or  criminal  conversation, 
lays:  ^'  Oonsidered  as  a  dvil  injury  (and  surely  there  can  be  none 
greater),  the  law  gives  a  satisfaction  to  the  husband  for  it,  by 
action  of  trespass  vi  §t  omiM,  against  the  adulterer,  wherein  the 
damages  recovered  are  usually  very  large  and  exemplary.  But 
these  are  properly  increased  and  diminished  by  circumstances ;  as, 
the  rank  and  fortune  of  the  plaintiff  and  defendant;  the  relation  or 
oonneotion  between  them;  the  seduction,  or  otherwise,  of  the  wife, 
founded  on  her  previous  behavior  and  character,  and  flie  husband's 
obligation,  by  settlement  or  otherwise,  to  provide  for  those  ohfldren 
whidi  he  cannot  but  suspect  to  be  spurious."    S  BL  Oom.  139. 

Reeve,  in  his  Dom.  Bel.  64,  states  the  nature  of  the  injury,  and 
the  remedy,  with  his  usual  force  and  accuracy.  "  In  form,"  he 
•ays,  *'this  is  an  action  of  trespass  m  §t  anmis;  but,  in  substance^ 
it  is  an  action  on  the  case  for  the  seduction  of  the  wife— the 
alienation  of  her  affections  from  the  husband,  and  ezpoaing  him  to 
shame,  ridicule  and  the  hatard  of  maintaining  a  spurious  issue." 

The  principla  of  allowing  vindictive  or  exemplary  damages,  in 
oertain  nlasses  of  injuries,  is  fully  recognixed  in  this  State. 

Ofwtk  T.  Mmrfrmm,  9  Scam.  S72,  was  an  action  on  the  case  for 
ndndng  plaintiff's  danghtsr.    Tlie  pveeiae  questions  were  as  tu  the 
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competency  of  evidence  as  to  the  def  endanVs  pecuniary  ability,  and 
that  tending  to  show  that  plaintiff  was  a  poor  man.  The  court 
said:  '^  In  vindictive  actions,  and  this  is  now  regarded  as  one,  the 
jury  are  always  permitted  to  give  damages  for  the  double  purpose 
of  setting  an  example  and  of  punishing  the  wrong-doer.  For  these 
purposes,  proof  of  the  condition  in  life,  and  circumstances,  as  well 
of  the  father  and  his  family  as  of  the  party  committing  the  injury, 
is  highly  proper,  and  should  be  given  to  the  jury,  and  considered 
by  them  in  estimating  the  damages." 

It  was  held  that  the  pecuniary  ability  of  the  defendant  was  a 
proper  subject  of  inquiry,  with  a  view  co  the  question  of  exemplary 
damages,  and  that  evidence  of  the  poverty  of  the  plaintiff  was  ad- 
missible, to  show  the  effect  of  the  injury  upon  the  plaintiff,  in 
respect  to  the  loss  of  services  of  the  daughter  and  payment  of  ex- 
penses. 

McNamara  v.  King,  2  Oilm.  432,  was  trespass  for  assault  and 
battery ;  and  it  was  held  that  evidence  of  the  pecuniary  circum- 
stances of  the  parties  was  admissible  upon  the  same  grounds  as  in 
Grable  v.  Margravey  supra. 

CocJ^ran  v.  Ammon  et  ux.f  16  111.  316,  was  trespass  for  assault  and 
battery  committed  upon  the  wife.  Evidence  of  pecuniary  circum- 
stances of  both  parties  was  admitted,  and  the  question  was  made 
that,  inasmuch  as  husband  and  wife  had  sued  jointly,  there  could 
be  no  recovery  for  loss  of  service  of  wife ;  hence,  evidence  as  to 
poverty  of  plaintiffs  could  not  be  admitted  upon  the  ground  stated 
in  either  of  the  foregoing  cases.  But  the  court  held  that  it  was 
admissible  on  the  ground  that  pain  and  suffering,  consequent  upon 
the  injury,  might  be  much  greater  where  the  husband  was  unable, 
from  poverty,  to  obtain  medical  aid,  remedies,  suitable  apartments 
and  nursing,  such  as  ample  means  would  afford  ;  and  showing  such 
condition  tended  to  show  the  extent  of  the  injury. 

Yundt  V.  Hartrunfty  41  HI.  9,  was  trespass  m  et  armis  for  seduc- 
ing and  debauching  plaintiff's  wife.  There  was  no  question  made 
as  to  admissibility  of  evidence  of  pecuniary  circumstances  ;  but  the 
court  held  that  an  instruction  telling  the  jury  if  they  found  defend- 
ant had  taken  advantage  of  a  position  of  confidence,  and  seduced 
plaintiff's  wife,  in  his  absence  from  the  State,  they  might  give 
exemplary  damages,  was  right  and  proper. 

If  exemplary  damages  may  be  given  in  an  action  for  the  reduction 
of  the  wife,  of  which  there  is  no  doubt,  and  the  plaintiff  may  recover 


596  ILLINOIS, 


Peten  ▼.  Lake. 


for  loss  of  senrice,  if  he  allege  and  prove  it,  we  are  onable  to  per- 
oeive  any  distinction,  in  principle,  between  this  case  and  that  of 
Graile  t.  Margravey  supra,  in  respect  to  evidence  of  pecuniary  cir- 
cnmstances  of  the  pai'ties. 

This  case  was  tried  some  years  after  the  injury,  and  evidence  that 
the  plaintiff  was  a  bankrupt  at  the  time  of  die  trial,  which  the 
court  permitted  him  to  give,  was  not  within  any  of  the  groundfl 
upon  which  such  evidence  is  admissible,  and  the  court  should  have 
excluded  it.  This  was  error,  and  we  think,  also,  that  the  court 
erred  in  overruling  appellant's  motion  for  a  new  trial.  The  plea  of 
accord  and  satisfaction  was  sustained -by  the  clear  weight  and  pre- 
ponderanoe  of  the  evidence,  the  appellant  himself  being  corrobor- 
ated by  the  evidence  of  three  disinterested  witnesses,  and  appellee 
but  faintly  denying  it. 

The  judgment  will,  for  the  reasons  stated,  be  reversed  and  the 
cause  remanded. 

Judgtnent  reversed. 

Note  — The  general  priaoiplet  upon  whioh  dsmages  were  given  in  Grim. 
Con.  iu  England,  were  laid  down  with  great  clearneM  by  an  eminent  Judge. 
He  said :  **  The  action  lies  in  this  ease  for  the  injurj  done  to  the  husband  in 
alienating  his  wife^s  alfeotions,  destroying  the  oomfort  had  from  her  oompavy, 
and  raising  children  for  him  to  support  and  provide  for;  and  as  the  injuij  is 
great,  so  the  damaiigee  giTcn  are  commonly  very  considerable.  But  thej  are 
properly  increased  or  diminished  by  the  particular  circumstances  of  each  case. 
The  rank  and  quality  of  the  plaintiff;  the  condition  of  the  defendant;  lila 
being  a  friend,  relation,  or  dependent  of  the  plaintiff;  or  being  a  man  of  sub* 
stance ;  proof  of  the  plaintiff  and  his  wife  having  lived  comfortably  together 
before  the  acquaintance  with  the  defendant ;  and  her  having  always  lx>me  a 
good  character  till  then ;  and  proof  of  a  settlement  or  provision  for  the  chil- 
dren of  the  marriage,  are  all  proper  circumstances  of  aggravation.*'  BuUer's 
N.  P.  27.  See  Biayne  on  Damages,  88&,  wherein  he  axgues  stroo^  agaliitt 
the  dictum  of  Ai^debson,  B.,  in  James  v.  BidMnifUmt  cited  in  the  prinoipal 
caae,  and  in  favor  of  the  proposition  that  general  evidence  of  defendanfi 
peonniaiy  ability  may  be  given.  —  Bbp. 
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JxBOMB,  appellant,  v.  Bioblow. 

(aBULtfB.) 

GmUract  —  UUgal, 

k  fiontiaei  bj  a  phyiiclaii  to  take  the  office  of  another  and  piactiee  tlMMlB  te 
fhe  name  of  the  other,  KM,  Toid  as  against  pnbUe  poUflj. 


£ 


ILL  for  an  injunction.     The  opinion  states  the  caae. 


MonroBy  Bisbee  d  Oibhs,  for  appellant 
Sidney  Smith,  for  appellee. 

SooTT,  J.  This  bill  was  for  an  injunction  and  relief.  The  parties 
are  physicians,  and  were  practicing  their  profession  as  specialists  in 
the  cily  of  Chicago. 

llie  decision  of  the  case  turns  upon  the  construction  tiiat  shall 
be  given  to  the  contract  of  the  10th  of  May,  1870,  and  the  supple- 
mental agreement 

The  substance  of  the  agreement  is,  that  appellant  should  take 
possession  of  the  office  theretofore  occupied  by  appellee,  with 
every  thing  belonging  to  it,  and  by  the  express  terms  of  the  contract, 
he  was  authorized  and  licensed  to  carry  on  and  conduct  the  busi- 
ness of  a  doctor  of  medicine  in  the  special  departments  thereof  in 
which  appellee  had  previously  been  engaged,  in  all  its  branches  at 
his  discretion,  in  the  same  office,  in  the  name  and  under  the  pat- 
ronage and  good  will  of  appellee,  from  the  10th  day  of  July,  1870, 
for  and  during  the  period  of  ten  years  next  thereafter,  in  consid- 
eration of  which  appellant  was  to  pay  appellee  the  sum  of  t4,000 
per  annum,  in  semi-annual  payments,  until  the  sum  of  $40,000 
should  have  been  paid. 

The  construction  given  to  the  contract  by  the  counsel  for  appel- 
lant is,  that  by  its  terms  appellant  was  licensed  to  practice  medi- 
cine in  the  name  of  appellee,  to  personate  him  when  applied  to  by 
patiente  requiring  medical  treatment,  and  to  prescribe  for  them  in 
bis  name ;  that  he  was  not  bound  to  explain  to  such  persons  that 
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he  wafl  noty  in  fact,  appellee.  It  is  said  that  *^  it  was  perfectly  natural 
he  shonld  be  called  for  and  addressed  "  by  the  title  of  appellee.  It 
is  not  denied  that  he  was  applied  to  by  persons  in  need  of  modic&r. 
assistance  nnder  the  belief  that  he  was  appellee;  that  he  repreeented 
himself  to  them  as  snch  and  accordingly  treated  them. 

Assuming  this  to  be  the  true  construction  of  the  contract,  we 
have  no  hesitation  in  pronouncing  it  contrary  to  public  policy. 

It  may  be  that  appellant  is  as  good  a  physician  as  appellee,  and 
quite  as  skillful  in  the  treatment  of  disease.  But  that  is  not  the 
question.  Persons  in  need  of  medical  aid  are  entitled  to  the  phy- 
sician of  their  choice^  and  he  who  personates  another  in  that 
regard  and  thus  imposes  on  that  unfortunate  class  of  persons,  com- 
mits a  great  wrong.  A  contract  that  licenses  and  permits  such 
practices  is  absolutely  yitlous,  and  a  court  of  equity  will  never 
enforce  it  It  may  haye  been,  in  this  case,  that  persons  living  at 
a  distance,  who  may  have  heard  that  appellee  possessed  some  skill 
in  the  treatment  of  certain  diseases,  applied  to  him  for  medical 
advice,  and  would  not  get  it,  but  would  get  that  of  another  physi- 
cian of  whom  they  had  never  heard.  It  is  a  proposition  too  plain 
for  argument,  that  through  such  a  contract  the  public  might  be 
grossly  imposed  upon.  If  it  were  possible  for  an  eminent  physician, 
celebrated  throughout  the  country  for  his  great  skill  and  experience 
in  the  treatment  of  disease,  to  make  such  a  contract  with  an  inex- 
perienced physician,  it  would  impose  upon  an  unfortunate  class  of 
persons  a  most  cruel  and  iniquitous  deception.  It  would  hardly 
be  possible  to  conceive  what  sort  of  a  contract  would  be  more  mis- 
chievous in  its  tendencies  or  cruel  in  its  practical  results. 

It  is  immaterial  what  may  be  the  relative  medical  attainments 
of  these  parties.  The  principle  would  be  the  same,  whether  their 
attainments  and  skill  in  treatment  of  disease  were  equal  or  unequal 
Neman  has  the  right  to  sell  his  reputation  or  skill  in  any  profes- 
aion,  whatever  it  may  be,  and  thus  enable  an  unknown  party  to 
perpetrate  a  fraud  upon  the  public  in  his  name. 

This  is  not  a  case  of  sale  of  the  good  will  of  a  business  that  can 
be  as  well  transacted  by  one  person  as  another  ;  and  the  cases  cited 
by  counsel,  supposed  to  be  illustrative  of  the  principles  that  govom 
such  cases,  can  have  no  application.  It  is  not  possible  to  assimi- 
late the  case  under  consideration  to  a  case  of  the  sale  of  the  good 
will  of  the  business,  and  maintain  it  on  that  ground.  The  one  if 
lawl  ul  and  the  other  is  unlawf  uL 
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The  principles  of  the  following  cases,  in  some  degree,  elucidate 
the  case  at  bar :  Bell  t.  Locke^  8  Paige,  74 ;  Taylor  v.  Carpenier, 
11  id.  299  ;  £lo88  S  Adams  t.  Bloonier,  28  Barb.  604  ;  Cornaiu$ 
▼.  Walsh  y  Breese,  98. 

Both  parties  are  equally  involyed  in  the  turpitude  of  this  trans- 
action. The  law  will  not  assist  either,  but  will  leave  them  to  the 
oonsequences  of  their  own  contract 

The  bill  was  properly  dismissed,  and  the  decree  is  affirmed. 

Decree  affirmetL 


Ohioack)  ahd  AjuroK  Bailboad  Company  y.  Pboplb  ex  reL 

EOERinSB. 
(67m.lL) 

OimiUhKihnal  law — reguloHon  of  railway  freighu, 

A  State  legUlatan  has  power  to  prohibit  unjust  discrimination  In  lallwif 

freighU 
^  act  pToUUtiiig  not  onlj  unjust  discrimination,  but  all  diserimination  la 

raOway  freights,  heid  in  Tiolation  of  the  State  constitution  which  provided 

lor  the  passage  of  laws  to  prevent  unjust  discrimination. 
A  eeems  that  the  discrimination  is  unjust  where  less  rates  for  greater  dla* 

ta&ces  are  charged  only  on  the  ground  of  the  existence  of  competing  lines. 

INFORMATION  in  the  natnre  of  quo  warranto  to  have  the  tor- 
feiture  declared  of  the  franchises  of  the  Chicago  and  Alton  Rail* 
load  Oompany.     The  opinion  states  the  tacts. 

Beekwith,  Ayer  <§  Kales,  and  Williams  <&.  Burr,  for  appellant 

J.  H.  Bowell,  HamiUon  Spencer  and  R.  M.  Benjamin,  for  re» 
latoTS. 

Lawbbnce,  0.  J.  This  record  brings  before  us  the  proceedings 
upon  an  information  in  the  nature  of  a  quo  warranto,  filed  by  the 
railroad  commissioners  of  the  State  against  the  Chicago  and  Alton 
Railroad  Company,  under  the  act  which  went  into  operation  July 
I,  I87I9  entitled  ''An  act  to  prevent  unjust  discriminations  and 
extortions  in  the  rates  to  be  charged  by  the  different  railroads  in 
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this  State  for  the  transportation  of  freight  on  said  roads."  Tho 
information  sets  forth  that  the  company,  in  yiohition  of  this  act, 
had  repeatedly  charged  and  received  for  isransporting  lamber  from 
Chicago  to  Lexington^  a  distance  of  one  hundred  and  ten  miles, 
the  sum  of  five  dollars  and  sixty-five  cents  per  one  thousand  feet^ 
while,  at  the  same  time,  it  had  only  charged  for  transportation  of 
like  lumber  from  Chicago  to  Bloomington,  a  distance  of  one 
hundred  and  twenty-six  miles,  the  sum  of  five  dollars  per  one 
thousand  feet  The  company^  by  way  of  defense,  ^pleaded  its 
charter,  and  alleged  that  the  rates  of  toll  from  Chicago  to  Lexing- 
ton were  in  fact  reasonable,  while  the  rates  from  Chicago  to 
Bloomington  were  unreasonably  low,  and  were  established  because 
of  the  competition  at  the  latter  point  with  the  Illinois  Central 
Bailrotod  Company.  To  thitf  plea  the  relators  demurred.  The 
demurrer  was  sustained,  a  judgment  of  ouster  was  pronounced 
against  the  company,  and  its  franchise  was  declared  forfeited. 
From  this  judgment  the  company  has  presented  an  appeal  to  the 
court 

The  question  involved  in  this  record  is  the  constitutionality  of 
the  act  of  the  legislature  under  which  the  information  was  filed. 
The  object  of  the  general  assembly  in  passing  the  law  is  indicated 
by  its  title,  which  we  have  already  given.  The  substance  of  the 
first  section  of  the  act  is,  that  no  railroad  corporation  in  this  State 
shall  charge  a  larger  compensation  for  the  transportation  of  freight 
over  any  distance  than  it  is  charging  at  the  same  time,  for  freight 
of  the  same  class,  over  a  less  distance,  nor  shall  it  charge  the  same 
amount  that  it  charges  over  a  less  distance.  Another  clause  of 
the  same  section  provides  that  no  railroad  company  in  this  State 
shall  charge  a  larger  compensation  for  freight  over  any  portion  of 
its  road,  than  is  charged  for  freight  of  the  same  class  over  any  other 
portion  of  equal  length. 

The  second  section  of  the  act  merely  defines  what  is  meant  by  the 
phrase  ^'railroad  corporation." 

The  third  section  makes  the  rates  of  the  year  1870  the  standard 
for  freight  charges.    This  section  is  not  brought  before  us  by  this 

record. 

The  fourth  section  provides  for  the  recovery  of  a  penalty  oi  one 
thousand  dollars,  in  an  action  of  debt,  together  with  a  reasonable 
attorney's  fee,  by  any  person  aggrieved  by  the  violation  of  this 
act 
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The  fifth  and  last  sectiou  proTides  that  any  willful  violation  of 
tills  act,  by  any  railroad  corporation,  '^  shall  be  deemed  and  taken 
a  forfeiture  of  its  franchises/'  and  authorizes  a  proceeding  to  that 
end,  such  as  is  before  us  in  the  present  record. 

Very  elaborate  al'guments  have  been  filed  by  counsel,  but  they 
are  chiefly  devoted  to  a  discussion  of  the  power  of  the  legislature 
tc  control  the  rate  of  railway  charges  or  to  fix  their  maximum  limit. 
It  is  urged  by  counsel  for  the  company  that  its  charter  is  a  con- 
tract with  the  State,  by  which  the  latter  has  irrevocably  granted 
to  the  corporation  the  right  to  establish  its  rates  of  toll,  subject 
only  to  an  implied  condition,  which  is  admitted  by  counsel,  that 
they  dhall  not  be  unreasonable  or  excessive.  It  is  further  urged 
that  this  charter,  with  all  the  privileges  it  granted,  is  protected 
under  that  clause  of  the  constitution  of  the  United  States  which 
prohibits  the  States  from  enacting  any  law  impairing  the  obligation 
of  contracts.  On  the  other  hand,  it  is  contended  by  counsel  for 
the  relators  that  railroad  corporations  which  obtain  their  right  of 
way  through  the  exercise  of  the  right  of  eminent  domain  —  aright 
belonging  only  to  the  sovereign  power  of  the  State,  and  to  be 
delegated  by  that  power  only  for  public  purposes  —  must  be  regard- 
ed as  quasi  public  corporations,  and  therefore  subject  to  legislative 
control,  so  far  as  may  be  necessary  for  the  public  welfare,  of  which 
the  legislature  must  necessarily  be  the  judge.  It  is  further  con- 
tended that  the  right  to  control  and  regulate  their  tolls  is  a  species 
of  police  power  which  the  legislature  cannot  alienate  from  the 
State  even  if  it  should  so  desire,  because  essential  to  the  proper 
sovereignty  of  the  State. 

These  propositions  of  counsel  invite  us  to  a  wide  field  of  discus- 
sion, upon  which  we  do  not  at  present  propose  to  enter.  We  have 
stated  them  for  the  purpose  of  saying,  in  terms,  that  we  express 
no  opinion  in  regard  to  them,  and  do  not  propose  to  do  so  until  a 
case  shall  come  before  us  demanding  their  discussion.  There  are 
laws  upon  our  statute  book  involving  their  consideration,  but  the 
act  before  us  does  not  necessarily  do  so  in  its  application  to  the 
present  case,  and  the  expression  of  an  opinion  in  regard  to  legis- 
lation not  involved  in  this  record  would  be  obviously  improper. 

Conceding,  for  the  purposes  of  this  appeal,  all  that  is  claimed  by 
counsel  for  the  appellant  in  regard  to  the  inviolability  of  railroad 
charters  regarded  in  the  light  of  contracts,  we  are  still  of  opinion 
Ahat  the  legislature  has  the  clearest  right  to  pass  an  act  for  the 
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purpose  of  preventing  an  unjust  discrimination  in  railway  freights, 
whether  as  between  individuals  or  communities,  and  to  enforce  its 
observance  by  appropriate  penalties.  The  grounds  of  this  opinion 
may  be  briefly  stated,  and  they  are  as  follows  : 

A  railroad  company  is  chartered,  and  is  chartered  solely,  for  the 
pnxpose  of  exercising  the  functions  and  performing  the  duties  of  a 
common  carrier.  The  duties  and  liabilities  of  common  carrien 
are  clearly  defined  by  the  common  law,  and  have  been  so  defined 
for  centuries.  In  all  commercial  countries  the  law  upon  this  sub- 
ject is  one  of  the  most  important  branches  of  legal  science,  and  its 
leading  principles  were  established  by  the  courts  of  England 
at  an  early  day.  One  of  these  principles  is,  that  nothing  ez- 
cnses  the  carrier  for  the  non-delivery  of  the  goods  received  by  him 
for  carriage,  except  the  act  of  God,  or  the  public  enemy.  We  do 
not  find  it  written  in  the  charters  of  raili-oad  corporations  in  this 
State,  that  they  shall  exercise  their  franchises  subject  to  this  strin- 
gent liability;  yet,  nevertheless,  this  court  has  firmly  held  them  to 
it,  not  permitting  them  to  evade  it,  even  by  a  notice,  or  by  any 
means  short  of  a  special  contract  with  the  shipper  to  which  his  free 
assent  must  be  shown  to  have  been  given.  Another  perfectly  well- 
settled  rule  of  the  common  law  in  regard  to  common  carriers  is, 
that  they  shall  not  exercise  any  unjust  and  injurious  discrimination 
between  individuals  in  their  rates  of  toll.  In  the  language  of  Chief 
Justice  Holt,  when  delivering  the  opinion  of  the  court  of  King's 
Bench,  in  the  celebrated  case  of  Coggs  v.  Bernard,  2  Lord  Say- 
mond,  decided  in  1703,  the  common  carrier  '^  exercises  a  public 
employment,"  and  it  necessarily  follows  that  he  must  deal  with  the 
public  fairly  and  without  unjust  discrimination.  This  common- 
law  duty  of  common  carriers  is  not  prescribed  in  the  charters  of 
railroad  corporations,  but,  like  the  other  duty  of  delivering  goods 
in  safety,  unless  prevented  by  the  act  of  God  or  the  public  enemy, 
it  attaches  to  them  by  virtue  of  their  function  as  common  carriers, 
the  moment  they  commence  the  transportation  of  freight.  In 
accepting  their  charters,  which  gave  them  an  artificial  existence  as 
common  carriers,  they  necessarily  accepted  them  with  all  the  duties 
and  liabilities  attached,  by  the  existing  law,  to  the  function  of  a 
common  carrier.  This  proposition  seems  to  our  mind  so  plain  as 
hardly  to  admit  of  more  argument  than  an  axiom  in  mathematics. 
VHiile  the  law  now  imposes,  and  always  has  imposed,  upon  indi 
viduals  exercising  the  vocation  of  a  common  carrier,  the  obligation 
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of  rendering  service  to  all  persons  without  injustice  to  any^  how 
ntterly  unreasonable  it  is  to  claim  that  a  corporation  is  to  be  per- 
mitted to  discriminate  in  its  tolls  at  its  own  discretion  and  without 
regard  to  justice^  merely  because  the  legislattlre  in  the  charter  that 
c  ealed  it,  for  the  purpose  of  exercising  a  like  Yocatton^  has  author- 
ized it  to  establish  rates  bf  toll,  without,  in  terms,  providing  that 
they  shall  be  free  from  unjust  discrimination.  What  was  the  im- 
port of  that  grant,  made,  as  it  was,  in  broad  and  general  terms? 
Clearly  nothing  more  than  that  the  corporation  should  have  the 
same  right  of  establishing  tolls  that  a  natural  person  has,  when 
acting  as  a  common  carrier — a  right  to  be  exercised  within  the 
same  limitations  that  the  common  law,  in  behalf  of  justice  an<} 
public  policy,  imposes  upon  the  natural  man* 

This  case  has  been  argued  on  both  sides  with  commendable 
ability  and  candor,  and  we  avail  ourselves  of  an  admission  made  by 
counsel  for  the  company  to  illustrate  the  position  we  are  enforcing. 
It  is  conceded  by  counsel,  in  express  terms,  that  *^  a  natural  person 
is  not  allowed  to  make  unreasonable  and  excessive  charges  as  a  com- 
mon carrier,  and  an  artificial  person  is  subject  to  the  same  restric- 
tions." It  is,  of  course,  contended  by  counsel,  that  the  legislature 
has  no  power  to  determine  what  charges  are  reasonable  or  unreason- 
uble,  but  with  th.at  branch  of  the  question  we  have,  in  this  case,  no 
concern.  It  is  undoubtedly  true,  as  conceded  by  counsel,  that  the 
artificial  person  has  no  more  right  than  the  natural  person  to  make 
unreasonable  and  excessive  charges  as  a  common  carrier.  And 
why  ?  This  restriction  is  not  found  in  railway  charters  as  generally 
framed,  and  certainly  not  in  the  charter  presented  by  this  record, 
in  regard  to  which  counsel  are  speaking.  The  obvious  reason  is, 
the  principle  we  have  already  stated.  The  rule  forbidding  unreason- 
able charges  was  a  common-law  rule  when  these  charters  were 
granted,  and  the  companies  accepted  their  chartei's  with  this  im- 
plied limitation  upon  the  power  granted,  in  general  terms,  to 
establish  their  rates  of  freight.  If  this  implied  condition  against 
unreasonable  rates  of  freight  attached  by  the  existing  law  to  theii 
charters  at  the  date  of  their  acceptance,  on  what  ground  can  it  be 
held  that  the  corresponding  condition  against  unjust  discrimina- 
tion did  not  equally  attach  ?  There  is  no  ground  for  the  distinc- 
t!on.  The  charters  were  granted  for  the  purpose  of  furnishing 
improved  means  of  transportation  and  travel  to  all  persons  alike, 
ivilhout  unjust  discrimination  between  individuals  or  communitie.-. 
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and  they  were  accepted  with  the  knowledge  that  the  nature  of  the 
{^rant  imposed  that  obligation. 

This  question  of  unjust  discrimination  is  not  before  this  court 
for  the  first  time.  In  the  case  of  Vincent  against  this  same  com- 
pany, 49  m.  33,  we  held  that  railway  companies  can  make  no 
injurious  discrimination  between  individuals,  and  therefore  could 
not  charge  one  rate  for  delivering  grain  at  a  certain  elevator  in 
Ohicago,  and  a  higher  rate  for  delivering  at  another  elevator  in  the 
•flame  city,  and  equally  accessible  upon  its  line.  The  same  rule  was 
recognized  in  The  People  y.  C,  and  A.  R,  R.  Co.,  55  BL  111,  though 
the  facts  of  that  case  were  found  not  to  require  its  application. 
The  rule  was  again  declared  in  C,  and  N.  W.  R.  R.  Co.  v.  The 
People  ez  rel.  Hempstead  et  al,  56  111.  365.  The  opinion  in  that 
case  cites  several  English  and  American  cases  in  which  it  was  held 
that  railway  companies  could  not  be  permitted  to  practice  an  inju- 
rious and  arbitrary  discrimination  between  different  persons,  and 
we  now  refer  to  them  without  further  citation. 

If,  then,  an  unjust  discrimination  is  not  to  be  permitted  as 
between  individuals  in  regard  to  freights,  is  it  any  more  permissible 
as  between  different  communities  or  localities?  We  are  wholly  at 
a  loss  to  discover  the  slightest  difference  in  reason  or  principle.  If 
a  farmer^  living  three  miles  from  the  Springfield  station  upon  this 
company's  road,  is  charged  fifteen  cents  per  bushel  for  shipping  his 
com  to  Chicago,  is  it  just  that  the  farmer  who  lives  twenty  miles 
nearer  Chicago  should  be  charged  a  higher  sum?  Certainly  not, 
unless  the  railway  company  can  show  a  peculiar  state  of  affairs  to 
justify  the  discrimination,  and  this  must  be  something  more  than 
the  mere  fact  that  there  are  competing  lines  at  one  point  and  not 
at  the  other.  The  discrimination,  in  such  a  case,  is  as  much  a 
discrimination  between  individuals  as  it  would  be  in  reference  to 
two  persons  living  in  the  same  locality,  and  shipping  at  the  same 
station^  unless,  as  before  stated,  a  satisfactory  reason  can  be  given 
for  discrimination  between  the  points  of  shipment,  and  such  a  rea- 
son, in  the  case  supposed,  it  is  not  very  easy  to  conceive. 

So,  too,  in  the  case  before  us.  The  resident  of  Bloomington, 
who  sends  to  Chicago  for  a  car  of  lumber,  is  charged  by  the  com* 
pany  at  the  rate  of  five  dollars  per  thousand  feet  for  transportation. 
The  Resident  of  Lexington,  who  orders  the  same  lumber  a4;  the  same 
time,  is  charged  five  dollars  and  sixty-five  cents  per  thousand  feel 
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for  a  transportation  sixteen  miles  less  in  distance.  Is  there  no* 
here,  nnless  an  explanation  can  bo  furnished  by  the  company,  an 
unjust  discnmination  between  individuals,  quite  as  much  within 
the  prohibition  of  the  principles  of  the  common  law  as  would  bean 
nnjnst  discrimination  between  individuals  of  the  same  town  ? 

We  have  endeavored  to  show  on  what  a  firm  foundation  rests  the^ 
constitutional  power  of  the  legislature  to  prohibit  unjust  discrim 
ination  in  railway  freights,  even  conceding  what  is  claimed  for 
their  charters  as  contracts. 

We  should,  however,  be  doing  the  counsel  for  appellant  an  in  jus* 
tice,  if  it  were  to  be  inferred,  from  what  we  have  said,  that  they 
distinctly  assert  a  right,  on  the  part  of  the  company,  to  make  unjust 
discriminations.  Wo  understand  them  to  concede,  in  the  conclu- 
sion of  their  argument,  the  power  of  tlie  legislature  to  prohibit  such 
discriminations,  but  they  insist  that  no  discrimination  is  unjust  if 
the  person  against  whom  it  is  made  is  not  himself  charged  an 
unreasonable  rate.  They  therefore  averred,  in  their  plea  to  the 
information,  that  the  charges  for  freight  to  Lexington  were,  in  fact,, 
reasonable,  and  those  to  Bloomington  were  unreasonably  low.  But 
m  our  opinion,  if  the  act  of  the  legislature  had  directed  its  penal  ties, 
as  i4  should  have  done,  not  against  ail  discriminations,  but  only 
against  unjust  discriminations,  and  had  made  thai  the  issue  to  be  tried, 
it  would  have  heen  no  answer  to  aver,  in  the  plea,  that  the  larger  ratefr 
for  the  less  distance  were  reasonable  rates.  That  would  have  had  only 
an  argumentative  bearing  upon  the  issue  to  be  tried,  to  wit :  the 
existence  of  an  unjust  discrimination  between  neighboring  towns. 
What  is  a  reasonable  rate  of  freight  over  a  railroad,  is  at  best  a  mere 
matter  of  opinion,  depending  on  u  great  variety  of  complicated 
facts,  which  but  few  persons  could  intelligently  investigate,  and 
which  it  would  be  wholly  in  the  power  of  the  company  to  furnish 
or  withhold.  Railroad  experts  might  be  produced  who  would  tes- 
tify that,  in  their  opinion,  the  rate  to  Lexington,  in  the  present 
case,  was  a  reasonable  rate,  but  the  fact  that  a  less  rate  was  charged 
for  the  greater  distance  to  Bloomington,  if  the  difference  was  a 
permanently  established  and  not  a  casual  difference,  and  if  it  could 
be  explained  only  by  the  fact  that  there  was  a  competing  line  at 
one  place  and  not  at  the  other,  might  be  well  accepted  as  conclu- 
sive  proof  that  the  rate  to  Lexington  was  not  a  reasonable  rata 
The  only  issue  to  be  made  under  a  law  properly  framed  would  bo, 
whether  there  was  an  unjust  discrimination  or  not.     If,  on  the  trial 
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of  such  an  issue,  the  prosecutor  proves  a  permanently  established 
discriminatioQ,  like  that  disclosed  by  the  present  record,  and  ibe 
company  can  show  no  other  reason  for  it  than  the  existence  of  a 
competing  line  at  the  favored  point,  the  defense  must  be  held 
unsatisfactory,  notwithstanding  witnesses  may  testify  that  they 
believe,  as  a  matter  of  theoretical  opinion,  that  the  rates  to  Lexing- 
ton are  reasonable.  They  cannot  be  reasonable,  and  the  diaorimi- 
nation  must  be  unjust,  if  the  lesser  rates  for  the  greater  distanoe 
have  been  established  merely  because  the  company  has  ceased  to 
exercise  at  that  point  a  practical  monopoly.  It  cannot  be  sapposod 
that  either  of  the  competing  lines  would  establish  a  permanent  rate 
of  charges  upon  a  scale  that  would  not  furnish  a  remunerative 
profit  The  rates  to  Bloomington  would  be  established  under  the 
influence  of  a  fair  competition,  which,  by  the  ordinary  laws  that 
govern  commerce,  might  be  relied  upon  as  establishing  a  rate  not 
unreasonably  low.  At  Lexington,  the  rates  would  be  established 
by  the  uncontrolled  discretion  of  the  company,  and  it  should  not 
cause  surprise  if  they  were  fixed  unreasonably  high.  If  the  rates 
are  not  unreasonably  low  at  Bloomington,  they  are  unreasonably 
high  at  Lexington.  If  they  are  unreasonably  low  at  Bloomington 
and  at  all  other  points  touched  by  competing  lines,  is  it  not  certain 
thab  the  company  will  indemnify  itself  by  charging,  at  the  stations 
where  there  is  no  competition,  a  rate  unreasonably  high  ?  And 
will  not  a  discrimination  arising  solely  from  such  a  cause  be  noces- 
saiily  an  unjust  and  injurious  discrimination  as  to  all  persons  ship- 
ping or  receiving  freights  at  the  non-competing  stations  ?  If  Lex- 
ington is  a  town  where  a  considerable  business  is  done,  it  is  evident 
that  this  discrimination  of  rates,  if  permanently  established,  will 
diminish  its  business  and  check  its  growth.  It  was  never  intended 
or  expected  that  these  corporations  should  use  their  power  to  ben- 
efit particular  individuals  or  build  up  particular  localities  by  arbi- 
trary discriminations  in  their  favor  that  must  cause  injury  to  other 
persons  or  places  engaged  in  rival  pursuits  or  occupying  rival  posi- 
tions. It  is  in  vain  to  say,  in  defense  of  such  discriminations,  made 
without  just  cause,  that  the  rate  of  charges  against  the  injured 
person  or  locality  is  a  reasonable  rate,  and  therefore  no  injury  ii 
done.  An  injury,  as  a  matter  of  fact,  is  committed  in  the  manner 
just  suggested,  and  the  legislature  has  the  right  to  require  the  oor* 
poration  to  show  a  sufficient  cause  for  the  discrimination  which 
produces  the  injury,  and  it  cannot  be  permitted  to  evade  the  issue 
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foy  nufling  the  specnlatiye  inquiry  as  to  whether  the  rates  charged 
against  the  injured  parties  or  localities  are  not^  after  all,  reasonable 
rates.  Even  if  reasonable,  when  regarded  in  reference  to  the  profit 
npon  the  capital  inyested  in  the  road,  they  are  not  reasonable,  in 
the  true  sense  of  the  term,  if  no  satisfactory  reason  can  be  given 
for  charging  less  rates  for  the  same  or  for  greater  services  rendered 
to  persons  doing  business  with  the  company  at  neighboring  stations. 

From  what  we  have  said,  it  will  be  seen  that  the  object  of  the  law 
under  which  these  proceedings  were  instituted  was,  in  our  opin- 
ion, clearly  within  the  power  of  the  legislature.  The  law  was 
intended  to  prescribe  the  methods  by  which  to  enforce  a  common- 
law  duty  that  the  railways  of  the  State  voluntarily  assume  wher- 
ever they  exercise  the  functions  of  a  common  carrier,  and  it  is,  ii. 
no  respect^  a  violation  of  their  charters. 

It  remains  to  be  considered  whether  there  are  defects  in  the  de- 
tails of  the  law  which  need  to  be  amended,  before  it  can  be  execu- 
ted. We  are  of  opinion  that  there  are  such  defects,  but  they  are 
susceptible  of  easy  amendment 

The  discrimination  forbidden  by  the  common  law  to  common 
carriers  is  an  unjust  or  unreasonable  discrimination.  The  pro- 
vision in  our  new  constitution  is  also  against  unjust  discrimination* 
It  is  in  the  following  words : 

'<  The  general  assembly  shall  pass  laws  to  correct  abuses  and 
prevent  unjust  discrimination  and  extortion  in  the  rates  of  freight 
and  passenger  tariffs  on  the  different  roads  in  the  State,  and  enforce 
such  laws  by  adequate  penalties,  to  the  extent,  if  necessary  for  that 
purpose,  of  forfeiture  of  their  property  and  franchises."  Art  XI, 
§15. 

This  provision,  expressly  directing  the  legislature  to  pass  laws  to 
prevent  unjuit  discrimination,  is  a  recognition  of  the  palpable  fact 
that  there  may  be  discriminations  which  are  not  unjust,  and,  by 
implication,  it  restrains  the  power  of  the  legislature  to  a  prohibition 
of  those  which  are  unjust.  That  was  undoubtedly  the  object  of 
the  legislature  in  passing  the  existing  law.  This  is  clearly  shown 
by  its  title.  But  the  aot  itself  goes  further.  It  forbids  any  dis- 
orimination  whatever,  under  any  circumstances,  and  whether  just 
or  unjust,  in  the  charges  for  transporting  the  same  classes  of  freight 
over  equal  distances,  even  though  moving  in  opposite  directions, 
and  does  not  permit  the  companies  to  show  that  the  discrimination 
is  not  unjust    The  mere  proof  of  the  discrimination  makes  out  a 
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case  against  the  railway  companies,  which  they  are  not  allowed  to- 
meet  by  eyidence showing  the  reason  or  propriety  of  the  discrim- 
ination, and  then,  upon  this  sort  of  ex  parte  trial,  imposes,  as  a 
penalty  for  the  offense,  a  forfeiture  of  the  franchise,  which  would 
often  be  equivalent  to  a  fine  of  millions  of  dollars.  The  object  of 
the  law  is  commendable,  but  such  a  proceeding,  to  be  followed  by 
such  a  penalty  for  the  first  offense,  cannot  be  sustained.  It  could 
only  have  been  authorized  through  the  inadvertence  of  the  legisla- 
ture. The  law,  as  it  now  stands,  makes  an  offense  out  of  an  act 
which  might  be  shown  not  to  be  an  offense,  but  an  exercise  of  a. 
wise  discretion,  really  beneficial  to  the  people  of  the  State,  ano, 
while  debarring  the  companies  from  all  right  of  explanation,  con- 
fiscates their  franchises  upon  the  first  convictions.  The  legislature 
cannot  raise  a  conclusive  presumption  of  guilt  against  a  natural 
person  from  an  act  that  may  be  innocent  in  itself,  taking  from  him 
the  privilege  of  showing  the  actual  innocence  or  propriety  of  the- 
act,  and  confiscating  his  property  as  a  penalty  for  the  supposed 
offense.  Those  provisions  of  our  constitution  which  forbid  the  de- 
privation of  life,  liberty  or  property,  except  by  due  process  of  law,, 
and  which  guarantee  the  right  of  trial  by  jury  '^as  heretofore  en- 
joyed," and  the  right  in  .all  criminal  prosecutions  to 'appear  and 
defend  in  person  and  by  counsel,  would  all  be  violated  by  such  a 
law.  These  provisions,  it  is  true,  are  designed  to  apply  only  ta 
natural  persons,  but  artificial  persons  must  be  permitted  to  invoke 
the  spirit  of  justice  which  prompted  them,  so  far  as  may  be  neces- 
sary to  protect  their  property  and  franchises  against  the  operation 
of  a  law  that  substantially  condemns  without  a  trial. 

That  the  naked  fact  that  a  railway  company  charges  a  lai*ger  sum 
for  transporting  freight  of  the  same  class  over  a  given   distance, 
than  it  is  charging  for  the  same  distance  over  another  part  of  its  road, 
or  in  the  opposite  direction,  is  not,  of  itself,  conclusive  evidence  of 
an  unjust  discrimination,  wiU  be  manifest  on  a  moment's  consid- 
eration.    Take,  for  instance,  the  road  of  the  appellant;  with  one- 
terminus  at  Chicago  and  the  other  at  East  St  Louis.  At  one  season 
of  the  year  more  freights  are  moving  from  Chicago  toward  East 
St.  Louis  than  in   the  opposite  direction.     The  consequence,  of 
course,  is,  that  the  supply  of  empty  cars  at  the  latter  point  will  be 
in  excess  of  the  demand.     There  is  a  water  route  between  these- 
points  which  also  touches  several  intermediate  stations  upon  th& 
road.     Now,  unless  the  railway  company  is  permitted,  under  such 
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dircaiDstanceSy  to  induce  fihipmoits  over  its  line  by  lowering  iti 
(reightSy  it  is  evident  that  a  portion  of  its  cars  will  return  empty. 
This  would,  of  course,  necessitate  a  higher  charge  for  freight  moT- 
ng  toward  SL  Louis  than  it  would  be  necessary  to  impose  if  re- 
jum  freights  could  be  secured  by  lowering  the  rates  on  the  return 
^p.  To  forbid  the  company  to  lower  the  rates  of  return  freight 
would  thus  benefit  no  one,  and  would  work  an  injury  both  to  the 
^mpany  and  to  the  people  along  the  line.  At  other  seasons  of  the 
year  the  larger  amount  of  freights  is  moving  in  the  opposite  direo- 
\ion,  and  then  the  operation  must  be  reversed. 

We  give  this  illustration  for  the  purpose  of  showing  that  a  diifer- 
vnco  of  price  for  the  same  distance  of  transportation  is  not  necea- 
siirily  an  unjust  discrimination,  and  that  any  law  must  be  fatally 
defective  which  infers  guilt,  as  a  conclusive  presumption,  from  the 
mere  faci  of  difference  of  rates,  without  permitting  the  companies 
to  show  why  the  different  rates  were  adopted. 

We  may  so  far  take  judicial  notice  of  the  course  of  public  affairs 
m  this  State  as  ti  say  that  the  real  abuse  which  the  legislature  was 
andeavoring,  by  thij  act,  to  prevent,  was  not  such  proper  discrimi- 
Qations  as  those  we  lave  just  been  supposing,  but  the  practice^ 
which  had  become  general  among  the  railways,  of  charging  a 
higher  compensation  fo/  carrying  the  agricultural  products  of  the 
fltate  to  market  when  shipped  at  a  station  where  there  was  no  com- 
peting line,  than  when  shipped  where  there  was  such  competition, 
although  the  distance  ovei  which  the  freight  was  carried  in  the 
latter  case  might  greatly  exceed  the  distance  in  the  former.  The 
same  system  also  prevailed  in  regard  to  the  freight  from  Chicago 
to  points  in  the  interior,  although  probably  not  felt  to  be  so  great 
an  evil.  For  discriminations  of  tLis  character,  when  adopted  as  a 
system,  we  can  certainly  perceive  neither  justification  nor  excuse, 
but,  nevertheless,  it  is  the  right  of  a  company,  when  prosecuted  on 
the  ground  of  unjust  discrimination,  wo  offer  what  evidence  it  can 
by  way  of  explanation.  It  might,  for  example,  show  in  the  present 
case,  that  the  lumber  shipped  to  Lexin^-ton  had  caused  a  greater 
expense  in  loading  or  unloading  than  that  shipped  to  Bloomington. 
This  may  not  be  a  very  probable  defense,  Vat  defenses  may,  never- 
theless, exist,  and  if  they  do,  the  companies  should  not  be  deprived 
of  the  right  to  make  them. 

Before  this  act  can  be  enforced,  it  should  oe  so  amended  as  to 
•jcirrespond  with  the  requirement  of  the  constitution  by  directing  its 
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prohibitions  against  unjust  discriminations.  It  should  make  the 
charging  of  a  greater  compensation  for  a  less  distanoe,  or  for  the 
same  distance,  merely  prima  facie  eyidence  of  nnjnst  disorimina- 
tion,  instead  of  oondnsiye  eyidence,  as  it  now  is,  and  it  should  giya 
to  the  railway  companies  the  right  of  trial  by  jory,  not  only  on  the 
fact  of  discrimination,  bnt  upon  the  issue  whether  such  disoiimi- 
nation  is  just  or  not. 

There  is  another  feature  in  this  law  to  which  we  deem  it  our 
duty  to  adyert.  As  the  act  now  stands,  a  forfeiture  of  all  fran- 
chises is  the  only  penalty  that  can  be  imposed  upon  a  company,  in 
a  prosecution  institued  on  behalf  of  the  people,  and  it  is  imposed 
for  the  first  offense.  This,  as  already  remarked,  in  some  cases 
would  amount  to  a  fine  of  millions  of  dollars.  Is  not  this  a  yiola- 
tion  of  the  spirit  of  that  constitutional  proyision  which  says,  in 
terms,  that  **  all  penalties  shall  be  proportioned  to  the  nature  of 
the  offense  ?  "  Is  it  not  also  a  yiolation  of  the  spirit  of  the  yexy 
clause  of  the  constitution  under  which  this  act  was  framed,  and 
which  requires  the  legislature  to  pass  laws  to  preyent  unjust  dis- 
crimination and  extortion  by  railroad  corporations,  ''  and  enforce 
such  laws  by  adequate  penalties,  to  the  extent,  if  neo&8saiy  far 
that  purpose^  of  forfeiture  of  their  property  and  franchises.'* 
Would  it  not  be  better  to  enforce  the  law  by  a  series  of  considerable 
and  increasing  fines,  before  imposing  the  final  penalty  of  forfeiture  P 
A  law  admitting  of  but  one  penalty,  and  that  of  the  harshest  poi> 
sible  character,  will  necessarily  be  subjected  by  the  courts  to  close 
criticism  and  a  strict  construction. 

The  English  Parliament  passed  a  law,  in  1854,  prohibiting  the 
giying  of  undue  or  unreasonable  prefercncei  or  adyantages  by  rail* 
way  companies  in  the  management  of  their  business.  Under  this 
act,  yarious  cases  baye  arisen  in  the  English  courts,  which  haye 
been  cited  by  counsel.  It  is  unnecessary  to  comment  upon  them. 
They  hold,  as  we  do,  that  a  discrimination  is  not  necessarily  an  un- 
just discrimiiiation.     That  is  to  be  determined  upon  the  eyidence. 

The  opinion  of  the  court  is,  that  while  the  legislature  has  an 
unquestionable  power  to  prohibit  unjust  discrimination  in  railway 
freights,  no  prosecution  can  be  maintained  under  the  existing  act 
until  amended,  because  it  does  not  prohibit  unjust  discrimination 
merely,  but  discrimination  of  any  character,  and  because  it  does 
not  allow  the  companies  to  explain  the  reason  of  the  discrimination, 
hut  forfeits  their  franchise  upon  an  arbitrary  and  conclisiye  pre- 


JANUAEY  TEEM,  187 J.  fill 

Toledo,  Wablwh  and  Western  Bailwa7  Co.  t.  Citj  of  v  aekjwmrllto. 

fumption  of  guilt,  to  be  drawn  from  the  proof  of  an  act  that  might 
be  shown  to  be  perfectly  innocent.  In  these  particulars  the  exist- 
ing act  violates  the  spirit  of  the  constitution. 

The  judgment  of  the  Oircoit  Oourt,  ousting  the  appellant  of  its 
thuichisesy  must,  therefore,  be  reversed. 

Judgmmt  rmMTsed. 


TouDo,  Wabash  akd  Wbstbsb^  Railway  Ooxpavt  t.  Om 

ov  Jaoksokyills. 

OUy  ardinanee,  validity  of — flagmen  at  raUrtxtd  eroning, 

A  tAij  ordinance  required  a  ndlroad  oompany  to  keep  a  flagman  by  daj,  and 
a  red  lantern  by  night  at  a  point  where  its  track  crowed  a  street.  SM,  that 
the  requirement  was  not  reasonable,  the  crossing  being  an  ordinary  one, 
and  not  nnusoaUy  dangerous.  Whether  suci  t  requirement  is  within  the 
constitutional  limitations  in  the  exercise  of  the  police  power  is  a  qnestloa 
for  the  courts  to  decide. 

AOTIOIN^  against  a  railroad  company  for  the  violation  of  a  city 
ordinance.     The  opinion  states  the  case. 

William  H.  Barnes,  for  appellant. 
Edward  Dunn,  for  appellee. 

ScoTT^  J.  This  action  was  brought  to  recover  a  penalty  for  a 
failure  to  comply  with  an  ordinance  of  the  eitj  which  required  the 
railroad  company  to  keep  a  flagman  by  day  and  a  red  lantern  by 
night  at  the  point  where  its  track  crosses  the  street  or  State  road 
just  west  of  the  bridge  known  as  ''  Book  Bridge." 

It  is  stipnlated  that  the  company  did  not  keep  a  ^y»*"  at  tbe 
oroBsing  indicated ;  that  it  is  within  tiie  bounds  of  flie  otty ;  that 
it  is  an  important  crossing,  and  much  used ;  that  it  has  been  so 
used  by  the  railroad  and  the  inhabitants  for  the  lest  twenty-five 
yearsy  and  that,  by  resolution  of  the  city  councfl^  the  company  Is 
not  required^  at  this  point,  to  run  its  trains  at  a  rate  of  speed  not 
greater  than  eight  miles  per  hour,  as  required  by  general  ordinance. 
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The  charter  of  the  city  contains  the  usual  grants  of  power  to 
such  ordinances  as  may  be  deemed  necessary  for  the  goo^l  goYem- 
ment  of  the  city,  to  control  streets  and  alleys,  to  declare  what  shall 
be  deemed  a  nuisance  and  abate  the  same,  and  to  control  the  laying 
of  railroad  tracks  in  the  streets  and  alleys.  It  contains  no  ezpieoB 
grant  of  power  to  pass  the  ordinance  in  question.  The  right  to  do 
so  is  claimed  under  the  police  power  of  the  municipality. 

Waiving  the  question  of  the  power  of  the  city  to  pass  the  ordi- 
nance without  being  expressly  authorized  by  the  general  assembly, 
we  shall  treat  the  case  as  though  the  city  had  the  rights  by  the 
grants  in  its  charter^  to  exercise  all  the  power  in  the  regulation  of 
its  domestic  affairs  that  the  State  could  do  for  the  general  welfare 
of  the  people. 

There  can  be  no  question  that  railway  corporations  aie  subject  to 
police  regulations  as  well  as  private  citizens.  The  general  assembly, 
when  tiie  public  exigencies  require  it,  has  power  to  regulate  corpo- 
rations in  their  franchises  so  as  to  provide  for  the  public  safety; 
The  exercise  of  this  right  in  no  manner  interferes  with  or  impairs 
the  powers  conferred  by  their  acts  of  incorporation.  The  O.  and 
0.  U.  R.  R  Co.  V.  Laomis,  13  HI.  548 ;  Thorpe  r.  BuOand  and 
BurKngUm  R.  R.,  %t  Vt  140. 

Under  this  power,  it  has  been  held  that  the  legidatuie  may  re- 
quire railroad  corporations,  notwithstanding  no  such  right  has  been 
reserved  in  the  charters,  to  fence  their  tracks,  to  put  in  cattie- 
guards,  to  place  upon  their  engines  a  bell,  and  to  do  many  other 
things  for  the  protection  of  life  and  property.  This  power  is  inhe- 
rent in  the  State,  and  it  cannot  part  irrevocably  with  its  control 
over  that  which  is  for  the  health,  safety  and  welfare  of  society. 

But  such  regulations  must  be  what  they  pui-port  to  be,  police 
regulations,  and  must  be  reasonable  when  applied  to  corporations 
or  individuals.  What  are  reasonable  regulations,  and  what  are  sub- 
jects of  police  powers,  must  necessarily  be  judicial  questions.  The 
law-making  power  is  the  sole  judge  when  the  necessity  exists,  and 
when,  if  at  all,  it  will  exercise  the  right  to  enact  such  laws. 

like  other  powers  of  government,  there  are  constitutional  limita- 
tions to  its  exercise.  It  is  not  within  the  power  of  the  general 
assembly,  under  the  pretense  of  exercising  the  police  power  of  the 
State,  to  enact  laws  not  necessary  to  the  preservation  of  the  health 
and  safety  of  the  community  that  will  bo  oppressive  and  burden- 
some upon  the  citizen.     If  it  should  prohibit  that  which  is  harm- 


JANUAEY  TEEM,  1873.  613 

Toledo,  WaImwIi  and  Weatezn  Railway  Oo.  r.  City  of  JaekaaaTlUa. 

less  in  itself,  or  command  that  to  be  done  which  does  not  tend  to 
promote  the  health,  safety  or  welfare  of  society,  it  would  be  an 
unauthorized  exercise  of  power,  and  it  would  be  the  duty  of  the 
eourtg  to  declare  sueh  legialiition  void. 

It  seems  to  ns  that  the  oidlnance  in  this  case  imposes  an  unreas- 
onable burden  upon  the  railroad  company.  There  is  but  a  single 
track,  so  far  as  the  record  discloses,  at  the  point  where  it  requires 
the  services  of  a  flagman,  and  only  the  usual  trains  of  the  company 
pass  over  it.  It  is  totally  unlike  a  place  where  a  number  of  tracks 
cross  a  public  street  upon  which  there  is  a  great  amount  of  travel, 
where  trains  are  made  up,  and  where  the  trains  and  locomotives 
doing  the  work  pass  and  repass  each  other  at  short  intervals.  The 
frequency  with  which  trains  pass  and  repass  at  such  places  renders 
the  dangers  to  be  apprehended  constantly  imminent,  and  the  legis- 
lature may  so  declare  and  make  it  obligatory  on  the  company  to  adopt 
measures  to  secure  the  public  safety.  The  rights  of  the  company  and 
the  public  to  the  use  of  the  crossing  are  mutual,  but  it  is  the  duty  of 
the  company  to  provide  the  proper  safeguards,  and  the  degree  of  dili- 
gence must  be  in  proportion  to  the  hazard.  A  regulation  that 
would  require  the  company  to  place  a  flagman  at  such  a  place,  or 
at  any  place  where  danger  to  the  public  safety,  in  the  judgment  of 
prudent  persons,  might  be  apprehended  at  any  time,  would  be  a 
reasonable  one,  and  could  unquestionably  be  enforced.  There  can 
be  no  necessity,  however,-  for  the  services  of  a  flagman  at  a  crossing 
of  a  public  highway,  in  the  country,  where  there  is  but  little  traveL 
There  it  will  be  a  sufficient  protection  if  the  company  shall  be 
required  to  erect  signs  that  will  notify  persons  that  they  are  ap- 
proaching a  railroad  crossing,  and  to  give  the  usual  signals.  It  is 
then  the  duty  of  the  citizen  to  exercise  a  reasonable  .precaution  for 
the  safety  of  himself  and  his  property. 

It  would  hardly  be  insisted  a  regulation  that  would  compel  a 
railway  company  to  maintain  a  flagman  at  every  crossing  of  a  pub- 
lic road  or  street  on  its  entire  line  would  be  demanded  by  the  publie 
exigencies,  or  be  within  the  constitutional  exercise  of  the  police 
power  of  the  State.  It  is  a  matter  of  which  we  may  take  judicial 
notice,  there  does  not  now  exist  a  necessity  to  enforce  in  this  State 
many  of  those  rigid  regulations  that  have  been  adopted  on  some  of 
the  English  railways,  and  in  some  of  the  densely  populated  coun- 
tries on  the  continent  of  Europe.  Doubtless,  as  the  population  in- 
creases and  the  dangers  multiply,  it  will  become  necessary,  in  this 
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oountry,  to  increase  precautionary  measures  for  the  public  safety, 
and  the  companies  will  be  compelled  to  bear  the  additional  burden 
made  necessary  by  the  hazardous  business  in  which  they  arc  on- 
gaged.  It  is  their  work  that  renders  public  crossings  dangerous, 
and  hence  it  is  they  may  be  compelled  to  bear  the  expenses  of  such 
measures  as  may  be  adopted  to  secure  the  lives  and  property  of 
those  who  hare  an  equal  right  with  them  to  the  use  of  the  crossing 
on  the  highway. 

There  is  nothing  at  the  crossing  where  the  company  is  requiixsd, 
by  the  provisions  of  the  ordinance  in  the  case  at  bar,  to  keep  a 
flagman,  that  makes  it  unusually  dangerous.  So  far  as  we  know, 
it  is  an  ordinary  crossing.  There  is  but  a  single  track,  on  which 
only  the  usual  trains  pass  at  regular  and  irregular  intervals  and 
distant  apart.  The  city  has  not  even  deemed  it  advisable  to  re- 
quire the  company  to  slacken  the  speed  of  its  trains  when  passing 
this  point,  as  it  is  compelled  to  do  by  ordinance  when  crossing 
other  streets  in  the  city.  If  the  company  can  be  compelled  to 
maintain  a  flagman  at  this  point,  there  is  no  reason  why  it  could 
not  be  compelled  to  keep  one  at  every  road  and  street-crossing  on 
its  entire  line.  That  there  are  places  where  the  dangers  to  be  ap- 
prehended is  so  constant  and  imminent,  by  reason  of  the  construc- 
tion of  the  passage-way  over  the  track,  the  company  may  be  re- 
quired to  employ  a  flagman  to  warn  persons  of  the  danger  and 
oonduct  them  across,  we  entertain  no  doubt,  but  the  point  desig- 
nated in  this  ordinance  is  not  such  a  one,  at  least  it  does  not  ap- 
pear to  be  so  from  the  ordinance  itself,  or  from  any  thing  in  the 
xieoord. 

The  conclusion  that  we  have  reached  is,  that  the  ordinance  under 
which  it  was  sought  to  compel  the  railroad  company  to  maintain  a 
flagman  at  the  point  designated  is  not  a  reasonable  requirement, 
and  is;,  therefore,  within  the  constitutional  limitations  on  the  ezer 
eise  of  the  police  power. 

Tho  judgment  of  the  court  below  flnding  appellant  guilty  is  ooi^ 
tnrj  to  law,  and  must  be  reversed. 

Judgment  rw&rML 
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Paxxok,  appellant,  v.  Boybb. 

AmtmU  and  batt&r^ — uhenpui^fiabU — umnUnHtnud  It^urif. 

Delendant  and  plaintiifB  brother  were  in  conflict  when  defendant  gtmck  pliiB> 
tiff  with  a  knife,  rappoeing  him  to  be  the  brother.  Plaintiff  had  in  fMl 
giTon  no  provocation  for  the  blow.  The  jury  found  for  plaintiff  and  nnnnnaod 
hifl  damages ;  but  also  found  a  special  yerdict  "  that  the  blow  complained  ol 
was  struck  by  defendant  without  malice,  and  under  dreumstanoes  whieh 
would  have  led  a  reasonable  man  to  believe  it  was  necessary  to  his  proper 
self-defense."  Held,  that  the  judgment  should  have  been  for  defendant  oa 
the  special  verdict. 

A  person  is  not  liable  for  an  unintentional  ii\jury  resulting  from  the  exerdae 
of  his  right  of  self-defense,  where  neither  negligence  or  folly  is  proved 
against  him. 

ACTION  for  an  assault  and  battery.  It  appeared  that  defendant 
and  plaintiff's  brother  were  in  oonflicty  and  defendant  was 
knocked  down.  On  rising  he  struck  plaintiff  with  a  knife,  supposing 
it  was  the  brother.     The  jury  found  as  follows: 

'^  We,  the  jury,  find  the  defendant  guilty,  and  assess  the  plam- 
tiff's  damages  at  $450.  We,  the  jury,  find,  from  the  evidence,  thai 
the  blow  complained  of  was  struck  by  the  defendant  without  malioe» 
and  under  circumstances  which  would  have  led  a  reasonable  maa 
to  believe  it  was  necessary  to  his  proper  self-defense.'' 

JR.  If.  Bishop,  for  appellant. 
James  A.  Bads,  for  appellee. 

Bbebsb,  J.  This  is  an  action  of  trespass,  iMsault  and  battery, 
and  verdict  for  the  plaintiff  for  $450  damages.  The  jury  further  found 
this  special  verdict:  That,  from  the  evidence,  the  blow  complained 
of  was  struck  by  the  defendant  without  malice,  and  under  circum- 
stances which  would  have  led  a  reasonable  man  to  believe  it  was 
necessary  to  his  proper  self-defense.  This  verdict  was  found  under 
the  instruction  of  the  courts  that  the  jury  might,  in  addition  to  a 
general  verdict,  find  a  special  verdict  embracing  this  proposition, 
or  its  converse,  as  permitted  by  the  act  of  February  82, 1872,  {$  5L 
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The  testimony  shows  the  trespass  was  oommitted  by  the  defend- 
ant  against  an  unoffending  party — against  one  who  had  giyen  no 
cause  or  provocation  of  any  kind. 

The  defendant  asked  this  instniotion,  which  was  refused: 

**  llie  defendant  cannot  be  found  guilty,  in  an  action  of  this 
kind,  unless,  in  inflicting  the  injury  complained  of,  he  has  been 
guilty  of  some  wrong,  evil  intent  or  want  of  care;  and  if  you  find, 
from  liie  eyidence,  he  struck  the  blow  without  any  &ult,  you  will 
find  for  the  defendant." 

On  coming  in  of  the  verdict,  the  defendant  moved  for  judgment 
on  the  special  verdict,  which  the  court  denied.  This  is  the  first 
point  made  by  appellant.  He  insists  judgment  should  have  been 
rendered  for  the  defendant  upon  the  special  verdict,  as  that  ignores 
malice  and  unlawful  intent,  and  finds  that  the  act  was  done  under 
circumstances  which  would  have  led  a  reasonable  man  to  believe  it 
was  necessary  to  his  proper  self-defense. 

Appellant's  theory  is,  that  he  mistook  plaintiff  for  his  brother, 
with  whom  he  was  in  conflict,  and  who  had  felled  him  to  the  floor 
by  violence. 

The  court,  for  the  plaintiff,  instructed  the  jury  that  it  was  no 
defense,  so  far  as  actual  damages  are  concerned,  that  the  defend- 
ant  had  been  violently  assaulted  by  persons  other  than  the  plain- 
tiff, or  was  then  being  assaulted  by  such  other  persons,  or  that  he 
may  have  honestly  believed  he  was  striking  Peter  Boyer  when  he 
struck  the  plaintiff,  or  that  he  may  have  honestly  believed  it  was 
necessary  for  his  self-defense  to  assault  the  plaintiff,  if  the  jury 
find,  from  the  evidence,  that  the  plaintiff  was  not  a  party  to  such 
assault  upon  the  defendant ;  such  evidence  of  mistake  of  facts,  or 
good  intentions  on  the  part  of  the  defendant,  can  only  be  considered 
in  this  case  by  the  jury  as  a  defense  against  the  infliction  by  the 
jury  of  vindictive  damages,  and  not  as  a  defense  against  such 
aotual  damages  as  the  evidence  may  show  the  plaintiff  has  suffered 
from  such  assault,  or  as  naturally  resulted  from  such  assault; 

These  instructions  involve  the  merits  of  this  controversy. 

Appellant  relies,  in  support  of  his  theory,  upon  Morris  v.  Pfatf, 
92  Oonn.  75,  and  Brown  v  Kendall^  6  Gush.  292.  These 
are  fully  discussed,  and  sustain  appellant.  The  facts  in  both 
are  similar  to  those  in  this  case,  and  were  actions  of  assault  and 
battery.  The  principle  is  announced  in  those  cases,  that  a  person 
IS  not  liable  for  an  unintentional  injury  resulting  from  a  lawful  act, 
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nrhere  neither  negligence  nor  folly  is  imputable  to  him  who  does 
(the  act^  and  that  the  burden  of  proving  the  negligence  or  folly, 
-where  the  act  is  lawful,  is  upon  the  plaintiff. 

This  cause  was  tried  on  the  general  issue,  with  leave  to  give  all 
matters  in  evidence  which  could  be  specially  pleaded.  That  the 
plea  of  self-defense  could  have  been  pleaded  is  not  questioned ;  in 
fact;  the  plaintiff,  in  his  second  instruction,  so  put  it  to  the  jury, 
and  they,  by  their  special  finding,  have  said  the  act  was  done  in 
necessary  self-defense,  or  under  circumstances  which  would  have 
led  a  reasonable  man  to  believe  it  was  necessary  to  his  proper  self- 
defense.  This  finding  was  not  excepted  to  by  ttie  plaintiff  nor  did 
he  object  that  the  jury  should  be  instructed  on  that  point  It, 
therefore,  stands  as  the  verdict  of  the  jury,  that  there  was  no  malice 
in  the  act,  and  that  it  was  done  in  necessary  self-defense.  This 
brings  the  case  within  those  relied  on  by  appellant,  supra. 

Oan  it  be  a  question  that,  for  an  act  done  under  such  circum- 
stancesy  the  party  doing  the  act  is  liable  either  civiliter  or  erimiip' 
alUer  f  The  rule  is  well  established  that,  in  an  action  of  assault 
and  battery,  the  plaintiff  must  be  prepared  with  evidence  to  show, 
•either  that  the  intention  was  unlawful,  or  that  the  defendant  was 
in  fault    2  Greenl.  on  Ev. ,  §  85. 

The  jury,  by  their  special  finding,  have  ignored  the  unlawful 
intention,  and  have  said  the  defendant  was  not  in  fault.  On  what 
principle,  then,  can  he  be  made  chargeable  ?  If  a  person,  doing  a 
lawful  act  in  a  lawful  manner,  with  all  due  care  and  circumspection, 
happens  to  kiU  another,  without  any  intention  of  doing  so,  he  is 
not  liable  criminally.  How,  then,  can  it  be  said  he  shall  be  respon- 
sible in  a  dvil  case,  when,  in  doing  a  lawful  act  with  due  care, 
and  an  injury  happens,  he  shall  be  deemed  in  fault,  and  mulcted 
in  damages  ? 

It  is  said  by  appellee  the  rule  is  different  in  civil  cases;  that  the 
motive  (quoting  from  Ohitty),  intent  or  design  of  the  wrong-doer 
toward  the  plaintiff  is  not  the  criterion  as  to  the  form  of  the  remedy, 
for  when  the  act  occasioning  the  injury  is  unlawful,  the  intent  of 
the  wrong-doer  is  immaterial ;  but  appellant  here  is  no  wrong-doer, 
as  the  jury  have  said  by  the  special  verdict. 

We  do  not  deny  the  principle  contended  for  by  appellee,  that, 
where  a  tort  is  done,  intention  is  no  element  to  be  considered.  The 
•fpecial  verdict  out  of  the  way,  we  should  not  have  much  difSe  ilty 
in  coming  tc  the  conclusion  appellee's  counsel  have  reached,  but. 
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with  that  at  the  threshold  of  the  case,  we  are  unable  to  see  the 
force  of  them. 

The  authority  cited  from  2 .  Oreenl.  Ey.,  §  94,  by  appellee, 
keeping  the  special  verdict  all  the  time  in  view,  is  decisive  of  the 
question.  It  finds,  substantially,  appellant  '^  free  from  fault,"  and 
therefore  not  reasonable. 

The  special  finding  must  override  the  general  verdict,  because- 
both  cannot  stand,  there  being  such  an  irreconcilable  antagonism, 
and  this  is  the  provision  of  section  51,  supra.  It  may  be  answered 
to  the  argument  of  appellee,  that  he  was  assaulted  while  in  the 
enjoyment  of  a  legal  right  which  he  had  not  forfeited  by  any  act  of 
his ;  that  the  jury  have  found  the  act  done  by  appellant  was  done 
in  the  exercise  of  his  legal  right,  without  any  design  to  injure 
appellee. 

We  have  thought  much  on  this  case,  and  are  constrained  to  hold, 
on  the  authority  of  Morris  v.  PkUt,  and  Brown  v.  Kendatt,  supra, 
and  on  principle,  that  judgment  should  have  been  pronounced  for 
the  defendant  on  the  special  verdict,  for  that  justified  him.  Thi» 
renders  it  unnecessary  to  consider  any  other  question  made  on  the 
record. 

The  judgment  must  be  reversed,  and  the  cause  remanded,  with 

directions  to  enter  judgment  for  the  defendant  on  the  special 

verdict 

JudgmstU  reversmL 


ToLiDo,  Wabash  ajtd  Wbstbbk  Railway  OoMPAirr  ▼.  Obi7BH» 

<9im.SK.) 
If^wrif  topenan  net  a  pauenger  by  dtfsoU  in  railroad  platform. 

A  penon  not  a  pasBenger,  but  lawfully  on  a  lailroad  platform,  may  roeoivat 
for  Injnriefl  received  by  accidentally  stepping  throngh  a  hole,  negligently  left 
in  the  platfohn  by  the  company's  agent. 

Plaintiff  lawfully  entered  upon  a  imilroad  platform  to  look  for  certain  frelg^ 
belonging  to  his  employer.  He  aocidentaUy  stepped  through  a  hole  in  tha 
platform,  which  had  existed  for  two  years,  and  of  which  the  company** 
agent  Ttas  aware,  ffeld^  that  there  was  evidence  from  which  a  jury  mighl 
find  a  verdict  for  plaintiff. 
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ACTION  against  a  railroad  company  for  personal  injury  oaoBed 
by  defects  in  a  platform.  The  opinion  states  the  faotik 
A  verdict  and  judgment  of  $1,000  were  rendered  for  phuntill^ 
whereupon  defendant  appealed. 

N$ls(m  S  Bobf/,  for  appellant. 
Eden  S  Odor,  for  appellee. 

McAllistbb,  J.  This  was  an  action  on  the  case,  brought  by 
appellee  in  the  Macon  Oirouit  Oourt,  against  appellant,  to  recover 
for  an  injury  received  by  the  former,  in  stepping  through  a  hole  in 
the  platform  of  appellant's  railroad  station.  Appellee  recovered  in 
the  court  below,  and  the  only  question  made  upon  this  appeal  is,  as 
to  the  sufficiency  of  the  evidence. 

This  case  is  not  like  that  of  Oillis  v.  Pennsylvania  B.  B,  Oo,, 
59  Penn.  St.  129,  cited  by  appellant's  counseL  That  was  a  case 
where  the  plaintiff  went  upon  the  platform  from  mere  curiosity 
and  was  injured  by  its  falL  It  was  held,  that  not  being  upon  the 
platform  lawfully,  as  a  passenger,  or  for  the  transaction  of  busi- 
ness, he  could  not  recover. 

In  the  case  under  consideration,  the  plaintiff  lawfully  entered 
upon  the  platform,  by  the  direction  of  his  employer,  to  see  that 
certain  freight  belonging  to  the  latter,  and  which  had  arrived  al 
the  station  by  appellant's  road,  was  properly  taken  care  of,  and 
while  upon  the  platform,  between  five  and  six  o'clock,  p.  k.,  for 
that  purpose,  and  looking  for  the  agent,  he  accidentally  stepped 
through  a  hole  in  the  platform,  causing  a  severe  internal  injury, 
most  satisfactorily  established  by  the  evidence. 

He  being  lawfully  there,  and  free  from  negligence,  the  only 
question  remaining  is,  whether  the  circumstances  would  imply 
negligence  on  the  part  of  appellant  or  his  servants. 

The  obligation  of  care  on  the  part  of  a  railroad  company  extendi 
to  all  the  accessories  of  its  business,  among  which  are  stations  or 
depots.  These  must  be  constructed  and.  arranged  with  care,  prop- 
erly lighted  when  dark,  and  otherwise  made  safe  and  convenient 
for  persons  lawfully  entering  therein  for  the  transaction  of  businesa 
But  in  these,  as  in  other  matters,  the  company  is  only  bound  to 
use  ordinary  care,  except  in  favor  of  passengers.  Shearm.  &  Ilcdf. 
on  Neg.,  §  447.   The  record  contains  evidence  tending  to  show  that 
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the  defect  in  the  floor  of  the  platform,  where  appellee  was  injured, 

had  existed  for  nearly  two  years,  and  was  known  to  the  agent  of 

appellant  haying  charge  daring  that  time.    It  was  occasioned  by 

the  decay  of  a  plank,  and  exhibiting  a  hole  for  the  length  of  time 

stated. 

The  law  was  given  by  the  court  to  the  jury  quite  as  fayoraUy 

for  the  appellant  as  it  was  entitled.    It  is  not  a  strong  or  clear 

case  upon  the  evidence,  yet  the  verdict  is  not  wholly  unsupported 

by  the  evidence,  nor  is  it  so  manifestly  against  its  weight  as  to 

bring  the  case  within  the  rules  of  this  court  as  to  setting  verdicts 

aside. 

The  judgment  will  therefore  be  affirmed. 

Judffm&ni  affirmed. 


Illdtois  Mutual  Iksurakcb  Cokpakt  v.  Akdes  Iiir8usA:ffOB  Ca 

F%re  Insttranee  —  r&4nntranee  —  apporUantnerU  of  Io§b, 

Plaintiff  inflored  goods  for  $6,000  and  effected  a  re^nsaranoe  with  defendant 
for  $8,000,  the  policy  of  ie4n0anuioe  providing  that  the  loss  should  be  paj 
able  "pro  raki  at  the  same  time  and  in  the  same  manner  as  the  re-insored 
oompaaj."    A  loos  happened,  for  whioh.plaintiff  paid  $000  in  fall  dischaige 
of  liabilitj.    ffdd^  that  plaintiff  eoold  only  recover  $200  of  defendant. 

ACTION  on  a  policy  of  fire  insurance.     The  opinion  states  the 
facts. 

Cliarles  P,  WiiBy  for  plaintiff  in  error. 

Stuart,  Edwards  S  Brown  and  J.  H.  Tager,  for  defendant  in 
«rror. 

Shbldok,  J.  The  only  question  here  presented  for  decision  ia, 
us  to  the  amount  of  the  recovery. 

The  original  insurer  became  liable  to  pay  to  the  first  assured  the 
<uni  of  $6,000  in  consequence  of  the  loss  of  the  subject-matter  of 
•the  first  insurance;  but  it  actually  paid  only  $600  in  full  discharge 
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ol  the  liability.  The  amount  of  the  re-insurance  was  12,000.  Shall 
the  re-insured  reoorer  the  full  $2,000,  or  only  $600,  or  a  pro  rata 
part  of  the  latter  sum? 

So  far  as  we  are  aware,  the  contract  of  insurance,  or  of  re-inBur» 
«ince,  against  loss  by  fire,  has  uniformly  been  held  to  be  a  oontraot 
of  indemnity  not  exceeding  the  sum  insured. 

In  the  case  of  an  ordinary  policy  of  insurance,  and  a  loss,  the 
sum  insured  is  the  extent  of  the  insurer's  liability,  not  the  measure 
of  the  assured's  claim.  The  contract  being  one  of  indemnity,  he  ia 
entitled  only  to  that,  and  the  actual  loss  sustained  by  the  assured 
is  the  measure  of  indemnity  to  which  he  is  entitled  where  it  is  less 
than  the  sum  insured.  So,  if  the  assured  has  parted  with  all  hia 
interest  in  the  subject  insured  before  the  loss  happens,  he  cannot 
recover,  for  the  reason  that  the  contract  is  regarded  as  one  for  an 
indemnity,  and  he  has  sustained  no  loss  or  damage. 

Although  the  original  insurer  here  did  become  liable  to  pay  the 
sum  of  $6,000,  that;  did  not  turn  out  to  be  the  amount  of  ite  actual 
loss.  The  actual  loss  and  damage  which  it  sustained  was  $600,  the 
sum  which  it  paid  in  full  discharge  of  its  liabilily.  That  sum^ 
given  to  the  re-insured,  would  make  good  the  loss  sustained  by 
reason  of  the  original  insurance;  whereas,  to  allow  a  recovery  of 
$2,000,  would  enable  it  to  realize  a  gain  of  $1,400  over  and  above 
the  actual  damage  it  has  sustained.  It  is  difficult  to  see  how  thia 
can  be  done  consistently  with  principle,  under  a  contract  which,  we 
apprehend,  this  must  be  admitted  to  be,  to  indemnify  the  reassured 
against  the  loss  it  might  sustain  from  the  risk  it  had  incurred  in 
consequence  of  its  prior  insurance. 

In  Bainbridge  v.  Nehtm^  10  East,  346,  it  was  said  by  Bayley, 
J.:  '^A  policy  of  insurance  is  only  a  contract  of  indemnity,  and 
any  thing  which  tends  to  show  that  an  assured  can  recover  beyond 
his  indemnity,  is  against  the  very  principle  of  the  contract.'' 

Of  like  import  was  the  language  of  Lord  Mansfield,  in  Hamilr 
ion  V.  Mendes,  2  Burr.  1210,  in  reference  to  an  action  on  a  policy 
of  insurance,  as  follows:  '^  The  plaintiff's  demand  is  for  an  indem- 
nity; his  action,  then,  must  be  founded  upon  the  nature  of  the 
damnification  as  it  really  is  at  the  time  the  action  is  brought.  It  is 
repugnant^  upon  a  contract  for  indemnity,  to  recover  as  for  a  total 
loss,  when  the  court  has  decided  that  the  damnification,  in  truth, 
is  an  average,  or  perhaps  no  loss  at  all."  ''Whatever  undoes  the 
cliiniiiiflcntion  in  the  whole,  or  in  part,  must  operate  upon  the 
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indemnity  in  tike  marne  degree.  It  is  a  contrtfdiction,  in  tennB,  to 
bring  an  action  for  indemnity  where,  upon  the  whole  erent,  no 
damage  has  been  sustained/' 

The  precise  point  here  involyed  is  qnite  barren  of  the  authority 
of  adjudged  cases.  As  the  contract  of  re-insuranoe  was  yirtually 
prohibited  in  England  more  than  a  century  ago  — it  having  been 
there  forbidden  except  where  the  insurer  shall  be  insolvent,  become 
bankrupt  or  die,  by  the  statute  (19  Geo.  2,  oh*  87,  §  4)  —  that 
may  account  for  the  absence  of  authority  in  the  English  reports 
upon  the  point 

What  little  authority  is  to  be  found,  it  must  be  confessed,  is  in 
support  of  the  view  that,  where  the  first  insurer  becomes  insolvent, 
and,  on  a  compromise  with  his  creditors,  pays  only  a  certain  percent- 
age of  the  loss  sustained  by  the  insured,  the  re-insurer  is,  never- 
theless, bound  to  pay  the  re-insured  the  full  amount  of  the  re-insur- 
ance. Such  was  tiie  decision  of  a  French  court  of  admiralty  at 
Marseilles,  made  in  1748. 

In  Howe  v.  Mutual  Safety  Ineurance  Co.,  1  Sandf.  137,  this 
subject  is  quite  elaborately  considered,  and  the  authorities  bearing 
upon  it  adduced,  and  the  doctrine  laid  down  by  the  above  French 
decision  is  recognized  and  adopted  as  the  true  rule  of  law  which 
governs  the  extent  of  the  liability  of  a  re-insurer. 

There  are  treatises  on  insurance  where  the  same  doctrine  may  be 
found  to  be  laid  down,  but,  so  far  as  they  have  for  its  support  the 
authority  of  adjudications,  they  seem  to  depend  upon  the  ti^o  cases 
above  cited. 

In  Eagle  Insurance  Go.  v.  The  Lafayette  Insurance  Co.,  9  Ind. 
443,  the  case  in  1  Sandf.  is,  with  seeming  reluctance,  barely  recog^ 
nized  as  authority. 

This  comprises  the  sum  of  the  authority  of  adjudged  cases  to 
which  we  have  been  referred,  or  which  have  been  brought  to  our 
notice  in  support  of  this  doctrine  of  the  re-insurer's  liability  for 
the  full  amount  re-insured,  as  contended  for  by  the  appellee. 

We  can  understand  how  the  re-insured  party,  where  the  amount 
of  his  liability  has  been  ascertained,  may  be  admitted  to  recover 
to  the  full  extent  of  the  liability,  so  long  as  the  liability  to  pay 
continues,  although  he  may  not  have  made  payment,  or  may  bo 
insolvent  and  unable  to  pay.  But  where  the  liability  has  become 
actually  discharged  by  the  payment  of  a  sum  less  in  amount,  it  is 
difficult  to  perceive,  on  principle,  why  the  sum  paid  in  dischai^ 
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of  the  liability  should  not  be  taken  as  the  amount  of  damage  sus- 
tained, and  as  the  measure  of  indemnity  to  be  reeoTered  under  a 
i^ntract  which  is  confessedly  one  of  indemnity. 

Notwithstanding^  thenr,,  the  adTorse  authorily  that  is  to  be  found, 
we  are  disposed  to  hold,  on  principle,  as  we  regard  it,  that  $600, 
the  sum  paid  by  the  re-insured  company  in  discharge  of  its  liability 
for  $6,000,  was  the  actual  loss  it  sustained,  and  the  extent  of  the 
recoYcry  which  should  be  had.  And  in  view  of  the  following 
special  clause  in  this  policy  of  re-insurance,  we  are  of  opinion  that 
the  recoyery  in  this  case  should  be  reduced  eyen  below  that  sum. 
The  clause  is  this:  ''Loss,  if  any,  payable  pro  raia,  at  the  same 
time  and  in  the  same  manner  as  tiie  re-insured  company." 

The  only  construction  we  can  well  put  on  this  clause,  and  giye  it 
practical  effect,  is  this :  that  the  Andes  Insurance  Company,  the 
re-insurer,  was  only  to  pay  at  the  same  rate  as  the  Illinois  Mutual 
Fire  Insurance  Company,  the  re*insnred,  should  pay ,  and  as  the 
latter  company  paid  only  ten  cents  on  the  dollar  of  its  insurance, 
the  former  company  is  only  liable  to  pay  at  the  same  rate — tliat  i^ 
ten  cents  on  the  dollar  of  the  amount  of  its  re-insuvance,  which 
would  be  $200. 

Appellee's  counsel  suggest  that  the  clause  has  reference  only 
to  cases  of  dotAh  insurance.  There  is  no  warrant  in  the  language 
of  the  clause  for  giying  it  such  a  reference. 

The  policy  of  re*insurance  is  not  before  us.  The  case  comes 
before  us  as  a  certified  question  of  law,  and  this  dause  is  the  only 
portion  of  the  policy  which  is  put  into  the  case,  so  that  we  haye 
nothings  aside  from  the  language,  itself,  of  the  dause,  to  aid  in  its 
eonstruotion. 

We  are  of  the  opinion  the  judgment  should  haye  been  for  $900 
instead  of  $2,000. 

The  judgment  is  reyened  and  the  eaoae  remanded. 

JudgmmU 
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SaUroad  in  ttrset — HghU  of  a4foMng  mpimt. 

Although  the  fee  of  a  efcreet  la  in  the  a4)oinlng  owner,  a  municipal  oorpon^ 
tion  ma  J  grant  the  right  to  a  railroad  oompan j  to  lay  its  track  in  the  street ;. 
but  the  company  ia  liable  to  the  acUoining  owner  for  injuriea  to  his  prem- 
ises sustained  therebj.* 

ACTION  of  trespass  against  a  railroad  company  for  laying  down  it» 
tracks  and  making  excavations  in  a  street  in  which  plaintifh 
claimed  the  fee.  A  verdict  and  judgment  were  rendered  for  plain* 
tiffs  for  llySOO.    The  opinion  states  the  case. 

WMon  A  Benjamin  and  J.  C.  Black,  for  appellant 

M.  W.  Packard  and  H.  Sp0neer,  for  appellees. 

Soon,  J.    The  land  upon  which  the  alleged  trespasses  were  com 
mitted  was  never  platted  or  laid  off  as  a  part  of  or  of  any  addition 
to  the  oily  of  Bloomington,  but  is  within  its  corporate  limits^  and 
was  so  situated  at  the  committing  of  the  grievances  complained  of 
in  the  declaration. 

Prior  to  the  extension  of  the  city  limits  a  public  highway,  known 
as  the  **  Peoria  road/'  had  been  established  on  the  south  side  of  the 
premises  in  controversy,  of  the  width  of  sixly  feet,  one-half  being 
on  the  land  now  owned  by  the  appellees.  After  the  limits  of  the  city 
had  been  extended  so  as  to  include  this  tract  of  land,  which  was 
done  some  fifteen  or  twenly  years  ago,  the  highway  over  which  the 
public  had  exercised  jurisdiction  for  so  many  years,  at  that  point, 
was  called  Front  street,  being  a  continuation,  by  common  consent, 
f  a  street  of  that  name  to  the  western  boundary  of  the  city,  and 
by  dedication,  or  common  user,  it  was  made  fourteen  feet  wider 
than  the  old  road,  but  whether  any  portion  of  the  fourteen  feet  came 
off  the  premises  owned  by  appellees  does  not  very  clearly  appear, 

•See  Hdbariy,  The  MOwaukee (Hty  RoiZroad Go., 9  Am.  Bep.  tftand  note. 
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nor  is  it  very  material.  The  city  neither  purchased  nor  condemned 
the  additional  number  of  feet  added  to  the  street  There  was  no 
ordinance  formally  extending  Front  street  westward,  but  the  city 
assumed  and  continued  to  exercise  jurisdiction  oyer  the  highway  as 
a  street  the  same  as  other  streets  in  the  city. 

Under  the  authorily  given  by  tiie  city^  by  ordinance,  to  lay  the 
track  upon  and  across  any  street  or  alley  within  certain  limits, 
appellant  constructed  its  road  diagonally  across  Front  street,  south 
of  appellees'  premises,  without  their  consent.  In  constructing  the 
road-bed  appellants  caused  the  street  to  be  excavated  to  the  depth  of 
four  or  five  feet.  The  track  nowhere  touches  the  land  in  the 
inclosure  of  appellees,  but  comes  within  six  inches  or  a  foot  of  it  at 
one  comer,  and  if  they  own  to  the  center  of  the  old  highway,  then 
it  is  constructed  on  land  the  fee  of  which  is  in  them. 

The  excavation  in  the  street  made  it  necessary  to  lower  the  grade 
in  front  of  the  premises  of  appellees,  and  in  doing  so  the  company 
removed  a  large  amount  of  earth.  This  latter  work  appears  to  have 
been  done  by  the  company  under  the  direction  of  the  street  com- 
missioner, so  as  to  have  an  even  grade  on  which  the  public  travel 
could  more  conveniently  pass  over  the  track. 

The  premises  of  appellees  had  previously  been  above  the  grade  of 
what  is  called  Front  street,  but  the  construction  of  the  companjf 
load  across  the  street,  and  the  grading  that  was  necessary  to  be 
done  to  get  an  even  grade,  left  them  still  very  much  higher,  and 
rendered  ingress  and  egress  more  difficult  for  carriages  and  even 
for  persons  on  foot. 

It  cannot  be  successfully  contested  that  appellees  owned  the  fee 
of  the  land  to  the  center  of  the  old  highway.  It  was  never  con* 
veyed  to  the  city  by  any  formal  grant,  by  plat  or  otherwise.  The 
adjoining  proprietors  never  parted  with  the  fee.  Had  they  platted 
the  grounds  into  lots  and  streets,  under  the  statute  the  plat  itself, 
when  recorded,  would  have  operated  as  a  grant  of  the  fee  to  the 
corporation.  This  they  did  not  do.  The  city  could  and  did  acquire 
an  interest  in  the  street,  although  the  grounds  were  never  set  apart 
for  that  specific  purpose,  in  the  manner  prescribed  in  the  statute. 
It  may  be  by  dedication,  or  common  user,  and  in  such  cases  the 
fee  would  remdn  in  the  original  proprietors,  burdened  with  a  pub* 
lie  easement.  Canal  Trustees  v.  Haven^  11  111.  554;  Suntef  v. 
Middletoih  13  id.  54;  Manly  v.  GKison,  id.  308. 

It  is  not  questioned  the  city  had  granted  appellant  the  necessary 
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authority  to  construot  its  road  across  the  street,  and  the  principal 
question  in  the  case  is,  whether  the  State  and  the  municipal  author- 
ities combined  have  the  power  to  grant  the  company  the  right  to 
confitruct  its  tract  across  lands  the  fee  of  which  is  in  appeUees, 
without  obtaining  their  consent  or  making  compensation. 

On  the  one  hand,  it  is  insisted  appellees'  proprietary  rights 
have  been  interfered  with,  and  that  the  action  of  the  company  in 
taking  possession  of  the  lands  comes  within  the  constitutional 
inhibition  that  private  property  shall  not  be  taken  for  public 
use  without' just  compensation.  On  the  contrary,  it  is  claimed 
that  it  is  immaterial  whether  the  city  owns  the  fee  of  the  street 
or  not ;  the  municipal  authorities  have  the  supreme  control  orer 
all  streets,  and  can  grant  the  right  to  lay  a  track  on  or  across  any 
street,  and  haying  done  so  in  this  instance,  if  ingress  and  egress 
are  not  materially  afFected,  is  damnum  absque  injuria. 

The  exact  question  presented  has  not  been  passed  upon  by  this 
court  The  authorities  bearing  on  it  are  by  no  means  harmonious. 
There  are  a  class  of  cases  that  hold  it  is  immaterial  whether  the 
municipality  owns  the  fee  in  the  streets  or  not;  it  may,  if  the  legis- 
lature has  conferred  power  for  that  purpose,  grant  a  railroad  com- 
pany the  right  to  construct  and  operate  its  road  along  or  across  any 
public  street.  In  another  class  of  cases  the  power  has  been  confined 
to  municipalities  owning  the  fee  of  the  streets. 

Both  classes  of  cases,  however,  rest  upon  the  same  principle,  viz. : 
a  railroad  is  only  an  improved  highway,  and  the  public,  having  the 
right  to  the  exclusive  use  by  legislative  authority,  may  grant  the 
use  of  streets  for  this  mode  of  travel,  although  no  such  use  was 
contemplated  when  the  streets  were  dedicated  to  public  use. 

The  decisions  in  this  State  prior  to  the  adoption  of  our  present 
constitution  are  in  referenoo  to  cases  where  the  city  granting  the 
privilege  owned  the  fee  of  the  streets.  The  trespasses  complained 
of  in  the  case  at  bar  were  committed  prior  to  the  adoption  of  our 
present  constitution,  and  the  right  to  recover  is  not  affected  by  its 
provisions. 

In  Moses  et  oLy.  Pittsburgh,  Ft.  Wayne  and  Chicago  R.  R,y  21 
111.  516,  it  was  held,  where  the  corporation  owns  the  fee  of  the 
streets,  and  by  its  charter  the  local  authorities  are  invested  with 
exclusive  control  over  them,  and  those  authorities  grant  permission 
to  locate  railway  tracks  along  a  street,  the  owners  of  property  fiont> 
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ing  thereon  cannot  enjoin  the  laying  of  such  tracks,  nor  receiye 
any  damage  or  compensation  for  the  use  of  the  streets  so  ocenpiecL 

In  Murphy  v.  The  City  nf  (Jhicago,  29  HL  279,  it  was  held  to  be 
a  legitimate  use  of  the  s^ivet  or  highway  to  allow  a  railroad  track 
to  be  laid  down  in  it,  and  for  so  doing  the  city  is  not  liable  to  any 
damages  that  may  accrue  to  indiyiduals. 

What  is  said  in  those  cases  is  in  reference  to  streets  where  the 
fee  is  in  the  corporation  granting  the  privilege.  No  question  of  an 
ordinary  highway  is  involved  in  either  of  them.  We  are  not  dis- 
posed to  extend  the  principles  or  the  reasoning  of  these  cases  any 
further,  or  apply  them  to  cases,  not  strictly  within  their  meaning. 

A  distinction  has  been  taken  where  the  municipality  granting  the 
right  to  lay  the  track  owns  the  fee  in  the  streets,  and  where  the  fee 
remains  in  the  abutting  land  owner,  and  it  seems  to  us  that  it  rests 
on  sound  principle,  and  is  supported  by  the  highest  authority. 

Where  the  fee  remains  in  the  original  proprietor,  it  is  immaterial 
how  the  public  acquired  an  easement  over  the  lands,  whether  by 
condemnation  or  by  dedication  ;  it  is  only  for  the  use  of  ordinary 
travel,  such  as  we  are  accustomed  to  see  on  streets  or  highways.  In 
case  the  proprietor  dedicated  the  land,  it  was  for  no  other  purpose, 
and  if  it  was  condemned,  his  damages  were  assessed  with  no  other 
view.  A  different  use  of  the  land  from  that  for  which  it  was 
intended  cannot  be  justified  on  the  ground  that  a  railway  is  an 
improved  highway.  Railway  companies  are  only  public  corpora- 
tions in  a  limited  sense.  The  right  of  way,  the  road-bed  and  the 
carriages  propelled  thereon  are  owned  by  private  individuals,  and 
not  by  the  public.  Fares  are  charged  for  travel  thereon  for  the 
exclusive  benent  of  the  parties  owning  the  road.  They  are  con- 
structed and  equipped  in  the  interest  of  private  speculation,  but  at 
the  same  time  they  are  intended  to  subserve  the  public  good.  The 
travel  on  them  bears  no  analogy  to  our  notions  of  travel  on  an 
ordinary  street  or  highway,  where  every  one  travels  at  pleasure  in 
Us  own  conveyance,  without  paying  tolls  or  fares.  The  uses  are 
totally  different  and  even  inconsistent  The  one  is  ezolnsive  in 
favor  of  private  interest,  and  the  other  is  open  and  free  to  alL 

The  doctrine  most  in  consonance  with  our  sense  of  justice  is, 
whore  the  fee  of  the  street  remains  in  the  abutting  land  owner^  the 
corporation  may  grant  the  right  to  a  railway  company  to  lay  its 
track  along  or  across  any  street,  but  the  company  avails  of  its 
privileges  at  its  peril.    If,  in  laying  its  track,  it  causes  a  private 
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injury  to  him  who  owns  the  fee  in  the  adjoining  premises,  it  muit 
make  good  the  damages  sustained. 

The  following  cases  are  in  harmony  with  oar  yiews  of  the  law, 
and  are  conclusive  of  the  case  at  bar:  Presbyterian  Society  t.  Au^ 
ium  and  Rochester  R.  R.,  3  Hill,  567;  WiUiams  y.  N.  Y.  Oenirdl 
R.  A,  16  N.  Y.  97;  Mahon  v.  N.  T.  Central  R.  R.,  24  id.  658; 
Inhabitants  of  Springfield  y.  Conn.  R.  R.,  ^  Gush.  63;  Haynes  t. 
Thomas,  7  Por.  (Ind.)  39;  Tate  v.  0.  £  M.  R.  R.  Co.,  id.  480; 
Niclwlson  V.  N.  Y.  &  N.  H.  R.  R.,  22  Conn.  83. 

Most  of  these  cases  proceed  on  the  principle  that  the  location  of 
the  track  of  the  railroad  on  the  highway  is  an  additional  burden 
and  servitude  upon  the  land,  which  would  entitle  the  owner  to  ad- 
ditional compensation.  Others  go  upon  the  ground  that  it  is  an 
exclusive  appropriation  by  the  railroad  of  the  soil  to  its  own  use, 
which  the  owner  had  the  right  himself  to  use  for  any  purpose  not 
inconsistent  with  an  easement  in  favor  of  the  public,  and  for  that 
reason  have  held  it  is  taking  private  property  for  public  use,  and 
have  required  just  compensation  to  be  made.  The  cases  can  be 
maintained  on  either  or  both  grounds.  Neither  the  State  nor  the 
municipality  has  the  power  to  grant  away  the  private  property  of 
the  citi^n,  and  if  corporations  quasi  public,  in  the  exercise  of  the 
right  of  eminent  domain,  with  which  they  are  clothed  by  the 
sovereign  power  of  the  State,  seek  to  appropriate  it  to  their  exclu- 
sive use,  every  principle  of  justice  demands  that  they  should 
make  just  compensation,  whether  the  property  taken  is  of  little  oi 
great  value. 

It  is  urged  that  the  damages  found  by  the  jury  are  excessive. 
We  do  not  think  so.  By  reason  of  excavating  for  the  track  of  ap- 
pellant's road  the  grade  of  the  street  in  front  of  the  reddenoe  of 
appellees  had  to  be  materially  lowered,  so  that  ingress  and  egress 
by  carriages  from  the  street  were  rendered  impracticable,  and  were 
made  far  more  difficult  for  persons  on  foot  than  it  had  formerly 
been.  There  is  no  evidence  that  it  would  have  been  neoeasaiy  to 
lower  the  grade  of  the  street  except  for  the  location  of  appellant's 
road.  The  damages  sustained  by  the  appellees  are  marked  and 
appreciable,  and  there  is  no  reason  why  the  judgment  should  not 
be  affirmed. 

The  judgment  of  the  oonrt  below  is  affirmed. 

Judg  neni  affirmed. 
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CiTT  OF  PBKDr,  appellant^  y.  Bbmbxtom. 

iRuUtipai  e&rparaUon — Ma5Wf  f^r  it^jiufy  to  pHoaU  pnpertif  fir  4ibttnuitkii$ 

aeeem  tketeto. 

A  tity  gianted  to  a  nilioad  oampany  tho  right  to  laj  Its  timek  along  a  atreet 
The  company,  in  laying  its  txack,  made  oxeavatlona  obatmeting  tho  nae  of 
plalnturs  adjoining  pxomlaes  and  ondangeiing  thoir  atabUlty.  iMI,ihat 
the  elty  was  liable. 

AOTION  in  the  case  against  the  Oitj  of  Pekin  to  lecoTer 
damages  to  lots  owned  and  possessed  by  plaintiiEs,  in  oonse- 
qnence  of  the  constrnction  of  a  railroad  in  a  pnblic  street  of  the 
city  opposite  the  lots.  It  was  claimed  that  the  making  of  deep  ez- 
oavations  in  the  street  and  sidewalk  obstmoted  plaintiff's  nse  of 
the  lots,  and  pat  plaintiff  in  fear  that  the  lots  and  tenements 
wonld  be  injured  by  caving  in.  The  opinion  states  the  remaining 
facts. 

Thomas  Mahon,  and  Sawyer  S  PrMyman,  for  appellant. 

Roberts,  Oreen  S  Purple,  for  appellees. 

BBBBSBy  J.  This  case  comes  before  us  on  a  stipulation  as  to 
the  facts,  and  on  the  rulings  of  the  Circuit  Oourt  on  the  instmo- 
tions. 

It  is  not  denied,  if  appellants  are  liable  at  all,  this  action  is  weU 
brought,  but  it  is  claimed  by  them  they  are  not  liable  to  any 
action.  Their  claim  to  immunity  is  placed  on  the  ground  that  the 
control  of  the  streets  of  the  city  is  in  them  as  a  municipal  corpora- 
tion, placed  there  by  their  charter,  and  as  the  railroad  was  con- 
structed for  the  public  good,  as  is  admitted  by  appellees,  appellants 
are  not  responsible  to  indiyiduals  for  any  damages  resulting  to 
them  in  the  lawful  exercise  of  a  power  with  which  they  are  Tested. 

It  is  admitted  the  authorities  of  the  city  had  not,  prior  to  the 
injury  of  which  complaint  is  made,  established  the  grade  of  these 
streets  by  any  ordinance  or  other  act  or  resolution,  and  that  the 
title  to  the  lots  in  question,  and  the  actual  possession  thereof,  were 
in  appellees  at  the  time  of  the  injury  and  of  action  brought,     ft  is 
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also  admitted  that  the  property  of  appellees  was  damaged  by  the 
excayation  and  embankments  made  by  the  railroad  company,  to 
the  amount  of  six  hundred  and  fifty  dollars,  as  found  by  the  jury 
in  their  verdict.  It  is  also  admitted  the  raihx>ad  company  were 
authorized,  by  an  ordinance  of  the  common  council,  to  do  tto  acti 
they  did  do,  and  of  which  complaint  is  made.  It  does  not  appear 
that  the  fee  of  these  streets  is  vested  in  the  city  of  Pekin. 

On  the  questions  presented,  the  authorities  are  not  entirely  har- 
monious. We  do  not  deem  it  necessary  now  to  review  them,  as  that 
labor  has  been  performed  by  this  court  in  Jfmrins  v.  The  GUy  of 
Peoriay  41  HI.  502,  which,  in  principle,  is  analogous  to  this  case. 

To  sustain  the  views  held  by  the  counsel  for  the  city,  the  case  of 
Wilson  V.  The  Mayor,  etc.,  of  New  York,  1  Den.  697,  was  relied  on 
as  it  is  in  this  case,  holding,  as  it  does,  a  city  was  not  liable  for 
damages  resulting  to  the  property  of  one  from  the  exercise  of  a 
power  with  which  they  were  clothed.  This  court,  whilst  admitting 
the  power  to  grade  the  streets,  said,  that  the  mode  in  which  the  power 
is  to  be  exercised,  in  reference  to  the  rights  of  others  in  the  enjoy- 
ment of  their  property,  is  limited  in  the  same  way  and  to  the  same 
extent  as  the  power  of  a  private  person  in  the  use  of  his  property, 
unless  the  city  calls  to  its  aid  the  right  of  eminent  domain;  and  if 
it  does  that,  the  right  is  to  be  exercised  on  making  compensation 
as  required  by  the  constitution. 

We  do  not  deem  it  necessary  to  question,  here,  the  authority  of 
the  cases  cited  by  appellants,  among  which,  and  a  leadjng  oafl6>  is 
The  Proprietors,  etc.  v.  The  N.  8.  R.  R.  Co.,  10  Oush.  386,  where 
:t  was  held,  if  an  injury  done  by  any  one  is,  in  its  nature,  common 
and  general,  the  law  requires,  instead  of  a  multitude  of  private 
actions,  that  it  shall  be  the  subject  of  an  indictment  or  other  public 
prosecution. 

But,  in  this  case,  it  was  said  that  all  direct  damage  to  real  estate 
by  passing  over  it,  or  part  of  it,  or  which  affects  the  estate  directly, 
though  it  does  not  pass  over  it,  as  by  a  deep  cut  or  high  embank* 
ment,  so  near  lands  or  buildings  as  to  prevent  or  diminish  the  use 
of  them,  all  these,  and  others  of  like  kind,  are  proper  subjects  for 
the  assessment  of  damages. 

Did  it  appear  in  this  record  that  the  construction  of  this  railroad 
upon  these  streets  worked  injury  to  appellees  only  in  common  with 
the  rest  of  community,  we  would  be  disposed  to  hold  no  private 
action  would  lie,  but  here  is  shown  a  direct,  special  injury,  affect* 
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iug  appellees  only.     It  is  not  an  injury  common  to  all«  but  special 
to  appellees. 

In  NevUis  v.  City  of  Feorin,  supra,  the  authorities  on  the  points 
made  here  and  cited  here  were  reviewed,  and  this  court  reached  the 
oonclofflon  that,  although  a  city  has  power  and  authority  to  elevate 
or  depress  the  grade  of  its  streets,  as  it  may  deem  proper,  yet  if,  in 
so  doing,  it  inflicts  an  injury  upon  a  lot  owner,  peculiar  to  him 
alone,  it  cannot  be  exempted  from  liability;  and  should  it  become 
necessary,  for  the  interests  of  the  public,  in  the  process  of  grading 
the  streets,  or,  we  may  add,  laying  down  a  railroad  track  thereon, 
the  lot  of  an  individual  shall  be  rendered  unfit  for  occupancy, 
wholly  or  in  part,  the  public  must  pay  for  it  to  the  extent  to  which 
it  deprives  the  owner  of  its  legitimate  use. 

This  was  said  under  the  constitution  of  1848,  and  is  based  upon 
the  well-known  and  approved  maxim  of  the  common  law,  ''So 
exercise  your  own  rights  as  not  to  injure  others." 

But  the  constitution  of  1870,  in  force  when  the  injury  of  which 
complaint  is  made,  was  done,  provides  in  the  ''  Bill  of  Rights,*' 
§  13  of  the  second  article,  that  ''private  property  should  not  bo 
taken  or  damaged  for  public  use  without  just  compensation/'  It 
will  not  be  denied  this  provision  rests  upon  a  great  principle  of 
right  and  justice  which  would,  doubtless,  be  applied  by  courts  in 
every  proper  case  without  constitutional  sanction.  With  this 
clause  of  the  constitution  before  us,  we  cannot  entertain  a  doubt 
of  appellees'  right  to  recover  to  the  extent  of  the  damage  they  have 
sustained. 

The  case  of  Moses  v.  Pittsburg,  Ft.  Wayrie  £  Chicago  Railroad 
Co.,  21  IlL  516,  and  that  of  Murphy  v.  City  of  Chicago,  29  id.  279, 
were  decided  long  anterior  to  the  adoption  of  the  present  constitu- 
tion, and  are  essentially  modified  by  Kevins  v.  Feoria,  supra,  and 
also  by  Indianapolis,  etc.  Railroad  Co.  v.  Hartley,  67  111.  439.  We 
are,  as  time  advances,  the  more  convinced  of  the  justice  of  the 
views  announced  by  this  court,  that,  in  the  exercise  of  power  con- 
ferred upon  a  municipal  authority,  private  rights  must  be  regarded; 
that  individual  property  is  not  at  the  mercy  of  municipal  power. 

As  the  finding  of  the  jury  and  the  judgment  of  the  court  are  in 
accordance  with  the  views  we  have  here  presented,  it  is  unneces- 
sary to  examine,  particularly,  the  rulings  upon  the  instructions. 

The  judgment  must  be  affirmed. 

Judgment  cffirmed. 
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Oabboll^  appellant^  y.  Omr  of  Bast  St.  Louia 

#1111.  fW 

A  eoipontloii  ereated  In  OoniiMtteiit  lor  the  sole  piirpo0e  of  bnjingaad  nill^g 
lands  ouinot  bnj  nnd  9&SI,  or  bold  in  perpetait7,  lands  in  Illlnoiik  It  is 
against  tlie  public  policy  of  Illinois.* 

A  GTION  of  ejeotment    The  opinion  states  the  factB. 

Charles  Oonlon  and  John  M.  d  John  Mayo  PcHmmr^  tm  appd- 
lant 

Wm.  H.  Underwood^  O.  O.  WkUlMOg  and  GUnmr  d  Shq^,  for 
appellee. 

Walkbb,  J.  This  was  an  action  of  ejectment^  bronght  by 
appellee,  in  the  Oironit  Gonrt  of  St.  Glair  ooonty,  against  appellant^ 
to  recoyer  a  number  of  lots  in  East  St  Louis.  A  declaration  in 
the  usual  form  was  filed,  and  defendant  interposed  the  general 
issue.  The  case  was  submitted  to  the  court  for  trial,  without  a 
jury,  by  consent  of  the  parties,  and  the  issue  was  found  for  plain- 
till,  and  a  judgment  was  rendered  in  its  fayor. 

The  parties  stipulated,  on  the  trial  in  the  Oircuit  Oourt,  that,  in 
September,  1869,  the  foe  of  the  premises  in  dispute  was  in  Samuel 
S.  M.  Barlow  and  others,  and  that  they  conyeyed  the  lands  in  dis- 
pute to  the  "  Gonnecticut  Land  Company; ''  that  it  was  a  body 
corporate,  created  by  the  general  assembly  of  the  State  of  Oon* 
necticut,  by  act  of  the  27th  of  July,  1860.  Their  ciiarter  shows 
Joseph  AIsop,  Wm.  M.  McFarland,  Samuel  S.  M.  Barlow  and  Wm. 
H.  Aspinwall  were  created  a  corporation,  with  a  capital  stock  of 
1200,000,  with  the  privilege  to  increase  it  to  half  s  million. 

They  are  empowered  by  their  charter  to  adopt  by-laws,  provided 
they  do  not  conflict  with  their  charter,  or  the  laws  of  Gonnecticut 
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The  body  is  empowered  to  receiye,  grant,  conyey,  dispose  of  and 
transfer  real  estate,  and  to  take  the  management  and  charge  of  the 
flame,  as  well  as  such  personal  property  as  they  may  deem  necessary 
to  carry  on  their  business  transactions,  and  sell  and  exchange  the 
flame  for  other  property,  as  they  may  deem  to  the  interest  of  the 
corporation.  They  are  also  authorized  to  make,  ezecnte  and  de- 
lifer  all  necessary  instruments,  either  with  or  without  the  seal  of 
Che  corporation. 

The  charter  proyides  that  the  affairs  of  the  company  shall  be 
managed  by  not  less  than  seyen  directors,  one  of  whom  shall  be 
president  The  office  of  the  company  is,  by  the  charter,  located 
at  Hartford,  in  that  State. 

It  appears,  from  the  stipulation,  that  the  company  purchased 
the  property  of  Barlow  and  others,  and  took  possession  and  held 
it  until  they  conyeyed  to  the  city.  It  is  also  agreed  that,  after  the 
sale  was  made  to  the  city,  defendant  entered  into  possession  of  the 
lotfl  and  still  holds  them;  that  the  company  holds  these  and  other 
lands  in  and  near  the  city  of  East  St  Louis,  in  the  purchase  of 
which  their  capital  of  $500,000  has  been  expended.  And  it  was 
finally  stipulated  that  the  points  to  be  decided  were:  *^Had  the 
Connecticut  Land  Company  power  under  their  charter  to  hold  the 
lands  in  foe  simple  under  the  deed  from  Barlow  and  others?*  Had 
the  company  power  to  conyey  the  title  in  fee  to  the  city?  " 

Can  a  corporation,  created  in  another  State,  for  the  sole  purpose 
of  buying  and  selling  lands,  come  here  and  prosecute  the  business 
for  which  it  was  created,  by  purchasing  and  holding  lands  in  this 
State? 

Owing  to  the  interests  inyolyed  in  the  case  under  consideration, 
and  the  results  which  may  flow  from  the  answer  which  may  be 
giyen  to  this  question,  it  is  supposed  to  assume  more  than  ordinary 
importance.  Whether  there  are  other  sales  similar  to  this,  the 
record  fiuls  to  disclose;  and  if  there  be  any  others,  whether  many 
or  few,  that  fact  could  not  change  the  law  nor  the  decision  of  the 
case,  and  hence  we  shall  disregard  that  portion  of  the  argument 
which  insists  that  other  conyeyances  are  endangered.  We  shall 
endeayor  to  decide  the  case  on  the  record,  as  made  and  presented 
to  the  court 

All  persons  in  the  profession,  we  presume,  will  admit  that  a  cor- 
poration,  created  in  one  State,  cannot  exercise  its  functions  in 
another  State  or  a  different  soyereignty  without  permission.     Tliia 
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is  the  doctrine  annonnced  in  The  Bank  of  Augusta  y.  EarU^  13 
Peters,  589;  0.  S  M.  R.  R.  v.  Wheeler,  1  Black,  297;  Ducaiy.  77i€ 
City  of  Chicago,  48  Dl.  172;  and  Paid  v.  Virginia,  8  WalL  16& 
And  if  the  proposition  were  not  so  folly  nnderstood  and  eo  firmlj 
established,  nomeroos  other  cases  might  be  cited  as  confirming  the 
rale. 

The  all-important  question,  then,  in  this  case  is,  to  determme 
whether  consent  can  be  inferred  from  the  course  of  legislation  as 
indicating  the  general  policy  of  this  State.  If  such  consent  exists, 
it  can  be  gathered  alone  from  implication,  as  there  is  no  direct 
legislation  on  the  subject  In  the  case  of  The  Bank  of  Augusta  v. 
Barle,  supra,  it  was  said  that  the  comity  between  States,  so  far  as 
it  relates  to  corporations,  depends  for  its  exercise  upon  the  laws  of 
the  soyereignty  in  which  the  power  is  to  be  exercised,  and  a  corpo- 
ration can  make  no  yalid  contract  without  their  sanction,  expressed 
or  implied.  The  comity  thus  extended  to  other  nations  is  no  im- 
peachment of  soyereignty.  It  is  the  yoluntary  act  of  the  nation  by 
which  it  is  offered,  and  is  inadmissible  when  contrary  to  its  policy 
or  prejudicial  to  its  interests.  It  is  also  said  in  the  same  case  that, 
in  the  absence  of  any  positive  law,  affirming,  denying  or  restraining 
the  operation  of  a  foreign  law,  courts  of  justice  presume  the  tacit 
adoption  of  them  by  their  own  goyemment,  unless  they  are  repug- 
nant  to  its  policy  or  prejudicial  to  its  interests.  It  must  be  con- 
ceded that  each  State  has  the  power,  uncontrolled  by  another,  to 
establish  rules  regulating  the  tenure  of  the  lands  lying  within  its 
limits,  and  the  manner  of  buying  and  selling  property  by  persons 
under  its  jurisdiction. 

If,  then,  as  there  is  no  direct  legislation  on  the  subject,  this  pur- 
chase by  the  Connecticut  Land  Company  is  repugnant  to  the  policy 
of  the  State,  or  it  is  prejudicial  to  its  interests,  the  sale  we  have 
seen  would  be  yoid.  In  this  inyestigation,  it  must  be  remembered 
that  the  law-making  power  of  the  State  where  the  authority  is  pro- 
posed to  be  exercised  is  alone  inyested  with  the  authority,  and 
most  determine  its  public  policy.  With  this  power  the  courts  have 
not  been  intrusted.  It  is  for  them  to  ascertain  and  apply  the  law 
and  the  legislative  policy,  and  not  to  inaugurate  it.  The  public 
policy  of  the  State  may  be  ascertained  by  reference  to  the  general 
course  of  legislation,  either  by  prohibitory  or  cnablin<^  acts,  or  hj 
its  general  course  of  legislation  on  a  given  subject 

Our  general  assembly  have,  in  a  variety  of  modes,  and  on  a  very 


JANUABY  TEEM,  1873.  635 


Oinoll  ▼.  City  of  East  St  Louia. 


large  number  of  occadons,  manifestedy  in  anmistakable  terms,  a 
determination  that  perpetuities  in  real  estate  shall  not  exist  in  this 
State.  To  prevent  it,  and  to  keep  the  tenures  of  the  lands  in  the 
State  free,  at  an  early  period  in  the  legislation  of  the  State,  the 
common  law  allowing  entails  was  abolished,  and  such  conveyances 
rendered  inoperative  to  create  such  an  estate.  And,  inasmuch  tm 
such  tenures  create  a  perpetuity  in  particular  families,  it  tends  to 
give  to  them  special  privileges  not  enjoyed  by  all.  It  is  the  founda- 
tion upon  which  aristocracies  are  built  and  sustained.  It  takes  real 
estate  out  of  market  and  prevents  its  acquisition  by  the  citizens 
generally,  and  prevents  its  distribution  even  in  families  by  devise 
or  descent.  These,  and  it  may  be  other  considerations,  have 
induced,  it  is  believed,  every  State  in  the  Union  to  abolish  estates 
tail,  because  they,  by  creating  perpetuities,  are  not  in  harmony 
with  the  principles  upon  which  our  government  is  based,  and  are 
prejudicial  to  the  general  welfare  and  prosperity  of  our  people. 

The  policy  of  the  legislation  in  this  country,  ever  since  the  estab- 
lishment of  our  form  of  government,  has  been  with  a  view  to  leave 
all  free  to  acquire  property,  and  to  protect  and  foster  no  class  by 
conferring  special  privileges,  or  placing,  or  even  permitting  wealth 
to  beplaced,  in  the  hands  of  a  portion,  to  be  held  in  perpetuity. 
In  fact,  its  pernicious  effects  were  so  clearly  seen  and  felt  in  Great 
Britain,  that  perpetuities  have  been  discountepanced  in  their  juris- 
prudence. The  theory  of  our  government  is,  that  not  only  the  laws 
must  protect  all  alike,  but  that  every  citizen  must  be  left  equally 
free  in  the  pursuit  and  acquisition  of  property.  When  feudalism 
prevailed  throughout  Europe,  the  care  of  the  governments  was  for 
the  lords  and  the  privileged  classes,  and  entails  and  perpetuities  of 
tenures  in  their  families,  or  particular  portions  of  them,  was  adopted 
as  the  best  means  to  secure  their  continued  wealth  and  influence. 
But  as  trade  and  commerce  advanced,  and  the  principles  of  free 
government  became  better  understood,  it  was  found  that  the  pub- 
lic welfare  was  retarded  by  restrictions  upon  the  tenures  to  their 
landed  property,  and  for  centuries  the  fetters  that  have  been  grad- 
ually and  constantly  relaxing  and  being  removed,  untU  many  of 
the  inconveniences  attending  this  system  have  disappeared. 

Of  the  same  nature  as  the  feudal  system  were  monasteries  and 
I'eligious  houses,  that  acquired  large  bodies  of  lands  and  held  them 
In  perpetuity.  The  prejudicial  effects  of  this  policy  were,  at  an  earlj 
day,  felt,  as  it  took  real  estate  out  of  the  commerce  of  the  country. 
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and  was  found  to  be  a  aerioos  impediment  to  national  proeperitj  if 
not  to  adyanoing  dyilisation.  This  was,  perhapB,  the  atron^eai 
motive  that  led  to  the  enactment  of  the  laws  of  mortmain  in  Great 
Britain.  There  were,  no  doubt,  other  oonsiderations,  such  as,  that 
it  curtailed  the  power  and  influenoe  of  the  feudal  lords,  and  their 
loss  of  reTenues,  by  being  depriyed  of  their  escheats,  wardships, 
reliefs  and  the  like.  Hence,  these  laws  of  mortmaim  were  adopted, 
allowing  the  lord  immedi/ite  to  declare  a  forfeiture  of  the  estate 
sold  to  a  corporation,  and  on  his  failing  to  do  so,  then  the  lord 
mediate  might,  and  on  his  failure  to  do  so,  then  the  king. 

Thus  it  will  be  obseryed  that  these  statutes  do  not  prevent  cor- 
porations from  taking  title  by  conyeyiuice,  but  only  enabled  the 
forfeiture  of  the  title,  which  thus  passed  to  the  lord  or  the  king.  If, 
then,  these  bodies  are  not  prohibited  from  taking  by  the  laws  of 
mortmain,  they,  if  in  force  in  this  State,  would  not  prevent  this 
corporation  from  holding  lands,  until  the  State  should  proceed  and 
obtain  a  forfeiture.  Whether  or  not  they  are  in  force  when  applied 
to  a  proper  case,  we  shall  not  now  determine,  as  we  think  they  have 
no  application  to  this  case. 

Our  general  assembly  have,  from  the  very  organization  of  our 
government,  manifested  a  clear  and  decided  opposition  to  permit- 
ting corporate  bodies  to  hold  lands  to  any  great  extent  in  perpe- 
tuity«  In  granting  charters  to  insurance,  agricultural,  manufactur- 
ing and  benevolent  organizations,  of  which  we  have  large  numbers, 
as  a  general  rule,  with,  it  may  be,  a  few  exceptions,  when  author- 
ized to  buy  and  sell  lands,  they  have  been  restricted  to  a  small 
quantity.  So  jealous  has  been  the  legislature  of  the  power  to  pur- 
chase and  sell  lands  by  these  organizations  that  it  adopted,  as  a 
policy,  that  the  authority  thus  given  should  not  be  perverted  and 
abused ;  that  they,  as  an  undoubted  policy,  limited  the  power  to 
only  enough  of  real  estate  to  enable  them  to  carry  out  and  accom- 
plish the  purposes  of  their  organization,  other  than  buying  and 
selling  real  estate. 

In  the  advancement  of  education,  the  most  cherished  object  of 
our  people  and  their  representatives,  we  would  expect,  if  anywhere, 
to  find  the  greatest  and  most  liberal  relaxation  of  this  policy.  U 
permitted  to  own  and  lease  large  farms,  colleges,  academies  and 
■eminaries  could  thus  greatly  increase  their  revenues  and  avoid- 
the  financial  embarrassments  that  so  generally  overtake  and  destroy 
these  popular  institutions.    But  even  the  great  object  of  education 


JANUARY  TEBM,  1873.  ^37 

Carroll  ▼.  Citj  of  East  St.  Loais. 

has  not  induced  our  general  asaembly  to  depart  from  its  policy  of 
preventing  these  bodies  from  holding  lands  in  perpetuity.  In  the 
great  number  which  have  been  incorporated  by  special  charter,  we 
have  examined  many,  but  have  found  none  but  are  limited  to  com- 
paratively a  small  quantity  of  land.  The  general  assembly  seem  to 
have  been  determined,  no  matter  how  useful  the  ownership  of  land 
in  perpetuity  might  be  in  supporting  these  institutions,  or  how 
much  it  might  aid  in  accomplishing  the  object  of  their  creation^ 
they  should  not  have  that  means.  And  where,  in  such  charters, 
power  has  been  given  to  receive  donations  of  lands,  they  have, 
almost  invariably,  been  required  to  sell  it  in  three,  five,  seven  or 
ten  years,  at  most,  thus  unmistakably  showing  a  settled  policy 
that  no  means  should  be  possessed  by  corporations,  whether  as  the 
primary  or  auxiliary  purpose  of  their  creation,  to  hold  lands  in 
perpetuity.  So  with  churches ;  all  know  that  the  burdens  of  sup- 
porting religion  could  be  greatly  diminished  if  they  could  hold 
large  bodies  of  lands  and  houses,  and  derive  large  revenues  from 
rents  and  profits.  But  it  is  believed  that  our  legislature  has  not» 
unless  it  be  with  rare  exceptions,  departed  from  its  fixed  policy 
even  with  these  bodies,  where  incorporated. 

In  fact,  the  whole  course  of  our  legislature,  in  the  hundreds  of 
charters  granted,  shows  a  fixed  and  stern  determination  not  to 
yield  such  powers  to  these  bodies.  At  the  session  of  1843,  the 
genera!  assembly  passed  a  general  law,  authorizing  the  organization 
of  incorporated  seminaries  and  academies  of  learning.  Whilst 
this  law  granted  large  powei*s  to  such  bodies,  it  expressly  inhibits 
them  from  severally  holding  more  than  160  acres  of  land.  This 
law  was  revised  in  1849,  when  the  pohver  to  hold  lands  was  in- 
creased to  1000  acres.  In  1835  (p.  188)  a  general  law  was  adopted, 
authorizing  the  incoi'poration  of  religious  societies,  and  by  it  these 
bodies  are  limited  to  10  acres.  And  the  act  of  1839  authorized 
any  church  to  hold  40  acres  for  camp-meeting  grounds.  The  gene- 
ral law,  found  in  the  Bevised  Statutes  (p.  121),  for  the  incorpora- 
tion of  libraries,  limits  their  property,  real  and  personal,  to  the 
annual  value  of  $600,  exclusive  of  their  library  and  the  annual  pay- 
ments made  by  the  members. 

In  1849,  a  general  law  was  adopted,  authorizing  boards  of  trade 
to  be  incorporated,  and  limits  their  powers  to  hold  real  estate  to 
city,  town  or  village  lot,  and  building,  in  the  city,  town  or  village 
where  the  body  is  located. 
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In  1852,  a  general  law  was  passed  authorizing  the  incorporation 
of  hospitals  for  boatmen,  and  it  limits  the  amount  of  land  sach  an 
organization  can  hold  to  10  acres. 

At  the  session  of  1855,  a  law  was  adopted  authorizing  the  incor- 
poration of  agricultural  societies,  and  they  are  prohibited  from 
holding  more  than  $10,000  worth  of  property,  of  every  kind  or  de- 
scription. At  the  same  session,  a  law  was  adopted  authorizing  the 
formation  of  incorporated  cemetery  associations,  and  they  are 
limited  to  50  acres. 

At  the  session  of  1859,  a  law  was  passed,  authorizing  the  forma- 
tion of  benevolent  societies  as  incorporated  bodies,  and  by  implica- 
tion limits  the  power  to  hold  real  estate  to  the  lot  and  house  used 
by  the  company,  and  to  donations,  which,  by  the  eighth  section,  is 
required  to  be  sold  within  five  years. 

At  the  session  of  1849,  a  law  was  adopted,  enabling  the  forma- 
tion of  corporations  for  manufacturing,  agricultural,  mining  and 
mechanical  purposes,  and  it  limits  the  amount  of  real  estate  which 
they  may  hold  to  what  is  necessary  to  carry  out  the  general  pur- 
poses of  their  organization. 

Another  law  was  adopted  in  1859,  for  the  organization  of  incor- 
porations for  benevolent,  educational,  library,  musical,  scientific 
and  missionary  purposes.  The  eighth  section  prohibits,  by  impli- 
cation, the  holding  of  real  estate  to  the  lot  and  building  thereon 
used  by  the  company,  and  requires  donations  of  lands  to  be  sold  in 
five  years. 

In  the  act  of  1857  (p.  161),  the  incorporation  authorized  for 
manufacturing,  mining,  mechanical  and  chemical  purposes,  is 
authorized  to  hold  only  so  much  real  estate  as  may  be  necessary  to 
carry  out  the  purposes  of  their  organization.  Other  general  laws 
might  be  referred  to,  as  well,  it  is  believed,  as  hundreds  of  special 
acts  which  contain  similar  restrictions. 

Wo  are  fully  aware  that  the  object  of  the  creation  of  such  bodies 
was  not  to  buy  and  sell  lands,  but  the  legislature  seem  to  have  been 
vigilant  in  expressly  preventing  such  bodies  from  using  the  power 
contained  in  most  of  their  charters  to  purchase  and  convey  such 
property,  from  being  perverted  to  such  a  use.  It  is  this  extreme 
caution  that  manifests  the  policy  of  the  law-making  power  of  the 
State.  We  do  not  infer  this  policy,  as  seems  to  be  supposed,  be- 
eause  the  legislature  did  not,  in  terms,  confer  the  power  on  thess 
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yarions  bodies,  but  it  is  from  the  abnost  nDiform  prohibition  of  its 
exercise,  and  in  this  is  the  distinction. 

We  have  been  referred  to  some  half  a  dozen  private  acts  passed 
by  our  general  assembly,  creating  corporations  for  various  purposes^ 
in  which  poweris,  incidentally  in  some,  and  as  the  primary  object  in 
others,  given  to  buy  and  sell  lands.  They  are  special  and  private 
laws,  and  to  our  minds  do  not  tend,  in  the  slightest  degree,  to 
determine  the  general  policy  of  the  State  on  the  subject.  Like  all 
other  exceptions,  they  tend  to  establish,  rather  than  impair,  the 
force  of  the  general  rule.  It  is  to  the  general  laws  of  a  State  to 
which  all  persons  refer  to  ascertain  its  general  policy,  but  in  this 
case  our  special  legislation  is  overwhelmingly  in  support  of  the 
general  laws  on  the  subject  We  are  totally  at  a  loss  to  conceive 
how  we  can  infer  that,  because  a  few  special  charters  are  opposed 
to  the  fixed  and  almost  uniform  policy  of  the  State,  for  a  haU  of  a 
century  manifested  on  almost  every  occasion  when  a  charter  was 
asked,  that  the  entire  policy  of  the  government  has  thus  been 
changed.  We  regard  it  as  forming  none,  not  even  the  slightest 
ground,  for  such  an  inference.  But  since  the  charters  referred  to 
wore  adopted,  as  also  that  under  consideration,  the  same  policy  has 
been  clearly  manifested. 

At  the  session  of  1871-2,  the  general  assembly,  in  revising  the 
general  incorporation  laws,  have  adhered  strictly  to  the  policy  so 
clearly  manifested  by  former  legislation.  The  first  section  of  that 
law  provides  for  the  formation  of  such  bodies  for  any  lawful  pur- 
pose, except  banking,  insurance,  real  estate,  brokerage,  the  opera- 
tion of  railroads  and  the  business  of  loaning  money.  It  is  con- 
tended that  this  section,  by  implication,  authorizes  the  formation 
of  incorporations  to  buy  and  sell  real  estate,  as  it  does  not,  in 
terms,  prohibit  it,  and  if  so,  the  Connecticut  Land  Company  may 
do  so,  as  we  should  infer  a  change  of  policy.  If  this  was  the  only 
provision  in  this  enactment,  it  would  be  a  violent  presumption,  in 
view  of  the  past  legislation,  to  arrive  at  such  a  conclusion.  But 
the  fifth  section  relieves  it  from  all  doubt,  if  there  is  any,  as  it 
limits  all  but  churches  organized  under  the  act,  to  so  much  real 
estate  as  may  be  necessary  for  the  purposes  of  their  organization. 
Churches  are,  as  before,  limited  to  ten  acres;  but  corporations  ai*6 
authorized  to  purchase  lands  in  satisfaction  of  debts  due  them,  but 
arc  required  to  offer  the  same  for  sale  at  public  auction,  as  often, 
at  least,  as  once  in  each  year,  and  if  not  thus  sold  for  cost  an  j 
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interest  within  fiTe  years,  the  State's  attorney  is  required  to  insti* 
tate  proceedings  in  the  Girooit  Conrt  for  the  sale  of  such  property. 

We  should  not  expect  that  foreign  corporations,  who  can  perform 
no  binding  act  in  our  State  without  our  consent,  would  demand 
more  rights  and  privileges  than  are  conferred  on  our  own,  created 
by  2;eneral  law.  If  the  general  assembly,  for  any  reason,  confers 
*iT>ecial  powers  upon  a  few  corporations  that  haye  been  persistently 
and  almost  uniformly  denied  to  all  other  corporations  of  our  State, 
it  gives  foreign  bodies,  who  only  act  here  by  mere  sufferance,  no 
right  to  demand  the  same  privileges.  They  should  surely  not  com- 
plain if  permitted  to  exercise  their  powers  here  to  the  extent,  and 
only  to  the  same  extent,  that  similar  bodies  of  our  own  are  allowed 
under  our  general  laws. 

Again,  we  learn  from  the  journals  of  the  two  houses  of  the 
general  assembly,  that  a  charter  similar  to  this,  and  apparently  for 
the  same  purpose,  and  to  subserve  the  same  interest,  was  asked  at 
the  session  of  1867,  but  it  &iled  to  pass  because  of  an  adverse  vote. 
The  application  was  renewed  at  the  session  of  1869.  The  bill 
passed  both  branches  of  the  general  assembly,  and  was  sent  to  the 
governor  for  his  approval,  but  he  returned  it,  with  his  objectionB, 
to  the  senate,  where  it  originated.  In  his  message,  the  governor 
placed  his  objections  on  the  ground  of  public  policy;  and  that,  even 
if  that  bill  were  harmless,  still  it  would  form  a  dangerous  and 
unwise  precedent.  In  these  views,  the  senate  seem  to  have  almost 
unanimously  concurred,  although  the  charter  limited  its  existence 
to  twenty-five  years,  as  but  three  members  voted  for  its  passage 
notwithstanding  the  governor's  objections,  and  all  of  the  other 
members,  against  its  adoption. 

In  the  light  of  all  this  legislation,  it  would  require  a  great  stretch 
for  the  courts  to  disregard  the  policy  of  the  State  which  has  ob- 
tained from  the  first.  It  is  the  legislative,  and  not  the  judicial, 
power  in  the  State  that  must  control  and  give  shape  to  its  public 
policy.  That  power  does  not  pertain  to  the  courts.  They  can 
only  observe  that  policy  and  apply  it  to  cases  as  they  arise,  withoat 
changing  or  obstructing  it. 

The  charter  of  this  company,  by  obscure  language,  gives  power 
to  purchase  lands,  and  authorizes  the  body  to  sell  and  convey  the 
same.  There  is  nothing  in  it  requiring  them  to  sell  a  foot  of  snch 
lands  for  centuries  to  come,  and  if  efforts  were  made  to  compel 
them  to  sell,  then  the  claim  of  vested  rights  wonkl,  no  doubt,  ne 
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interposed.  Again,  that  body  is  beyond  the  reach  of  our  laws  to 
dissolve  it  if  they  abuse  their  franchises  and  forfeit  their  charter. 
Hence  it  would  be,  no  doubt,  highly  prejudicial  to  our  people  to 
have  lands  held  in  their  midst  in  perpetuity,  and  beyond  the  reach 
of  our  laws,  let  them  abuse  their  powers  as  much  as  they  might 
choose.  Nor  are  we  prepared  to  hold  that  a  sister  State  may  send 
here,  purchase  large  bodies  of  our  lands,  and  lease  and  control 
them  and  their  title  under  the  laws  of  that  State.  And  if  the  State 
cannoty  it  cannot  create  an  artificial  body  to  come  here  and  hold 
them  under  such  regulations  as  their  charters  or  amended  charters 
may  prescribe. 

We  have  been  referred  to  numerous  and  able  opinions  of  courts 
of  other  States,  for  whom  we  have  the  highest  respect,  which 
announce  a  different  rule  from  that  we  haye  adopted.  In  those 
opinions,  we  haye  no  doubt  they  hare  fully  and  fairly  carried  out 
the  legislatiye  policy  of  their  States.  But  we  have  as  little  doubt  that 
their  public  policy  difFers  from  ours.  What  may  be  supposed  to  be 
highly  calculated  to  adyance  the  public  interests  of  one  State,  may 
be  regarded  as  pemicions  in  another ;  hence  the  great  diyersity  in 
the  statutes  of  the  yarious  States,  which  are  but  a  manifestation 
of  the  public  policy  of  each  State.  And,  in  the  light  of  the  past 
and  present  legislation  in  this  State,  we  do  not  entertain  the  slight- 
est doubt  that  we  haye,  in  this  case,  adhered  strictly  to  the  fixed 
policy  of  our  State,  and  if  so,  we  are  powerless  to  change  that 
policy  if  we  would.  If,  in  our  conclusions,  we  are  mistaken,  the 
legislature  can,  and  no  doubt  will,  promptly  apply  the  correctiye* 

We  will  say  that,  since  the  petition  for  a  rehearing  was  filed,  we 
haye  gone  oyer  and  carefully  reviewed  the  entire  grounds  of  our 
decision,  and  have  found  nothing  to  even  create  a  doubt  as  to 
its  correctness,  but  have  availed  ourselves  of  the  opportunity  of 
putting  our  views  in  somewhat  a  different  form,  which  will  be  sub- 
stituted for  the  opinion  previously  filed.  We  are,  therefore,  com- 
pelled, in  view  of  the  conclusion  at  which  we  have  arrived,  to 
hold  that  it  is  manifestly  against  public  policy,  and  would  be 
prejudicial  to  our  State,  to  permit  the  Connecticut  Land  Company 
to  come  here  and  purchase  and  hold  lands,  and  sell,  or  hold  them 
in  perpetuity,  as  they  might  choose;  and  we,  under  the  authority 
of  Tke  Bank  of  Augusta  v.  BarJe,  supra,  must  hold  that,  by  the 
effort  to  purchase,  this  company  took  no  title  to  these  lands,  and 
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were  unable  to  tmuunit  any  to  the  oity.  Henoe»  there  wae  no 
right  to  reooyer,  and  the  judgment  must  be  reveraed. 

We  do  not  desire  that  what  we  have  said  shall  be  applied  to  in- 
corporations, whether  domestic  or  foreign,  which  have  purchased 
lands  for  the  mere  purpose  of  erecting  offices  or  buildings  neces- 
sary for  the  purpose  of  carrying  out  the  legitimate  business  for 
which  they  were  organised,  and  in  purchasing  lands  m  collecting 
debts.  In  such  cases,  where  their  charters  have  authorized  it,  we 
presume  they  might  purchase  and  hold  real  estate  to  that,  but  no 
greater  extent. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause  re- 
manded. 

ScNVR  and  Shbldoit,  J  J.  In  so  far  as  the  abore  opinion  would 
hold  inndid  a  trsniCer  of  land  by  the  corporation  to  a  pur* 
ehaier»  we  are  not  prepared  to  cooonr  therein. 
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Plsintur  hired  laboren  to  make  a  erop  on  his  fami,  nndei  a  oontraol  by  which 
the  lahozen  were  to  haTe  one>thiTd  of  the  erop  for  their  eerrioee,  thii  plaintiil 
retaining  two-thirds  for  himself.  In  June,  one  of  the  laborers  was  shoe,  and 
BO  severely  wounded  that  he  was  disabled  from  working  in  Uie  crop  for  sev- 
eral weeks,  and,  in  oonseqaence  thereof,  as  it  was  contended,  the  crop  made 
was  much  lees  in  quantity  than  it  otherwise  would  have  been.  HM,  that 
plaintiff  had  sustained  no  legal  injury  which  gave  him  a  right  of  action 
against  the  party  who  inflicted  the  wound. 

The  common  law  gives  the  master  no  right  of  action  against  a  third  person  for 
an  iajoiy  inflieted  upon  his  servant,  causing  loss  of  service,  except  where 
the  servant  is  a  menial  one-^emble. 

ACTION  on  the  case  bronght  to  recover  damages,  which  plaintiff 
sofltained  by  reason  of  loss  of  service  of  a  hired  servant,  a  col- 
ored man,  named  Henry  Bnrgess,  employed  as  a  ploughman  by 
plaintiff  for  the  year  1866,  the  said  servant  having  been  disabled  b^ 
reason  of  a  gunshot  wound,  charged  to  have  been  inflicted  by 
defendant. 
Dr.  T.  L.  Burgess,  witness  for  plaintiff,    testified,  that  Hciiry 


644  SOUTH  CAROLINA, 

Bnrgesfl  ▼.  Garpenter. 

Burgess  was  wounded  about  7th  June,  1866,  by  a  gunshot,  and  that 
he  took  him  to  his  house  and  nursed  him  for  seyend  weeks,  and 
supported  him  while  he  was  unable  to  work  ;  that  Henry  Burgess 
was  unable,  in  consequence  of  his  wound,  to  do  any  work  until  some 
time  in  August.  It  was  worth  two  or  three  dollars  per  month  to 
furnish  food  for  him.  Henry  Burgess  was  a  ploughman,  and,  in 
consequence  of  his  being  unable  to  work,  the  crop  was  seriously 
damaged,  and  cut  short  at  least  $400,  the  plow  being  stopped  dur- 
ing his  sickness.  Plaintiff  did  not  hire,  or  tiy  to  hive,  any  one  in 
his  place.  Scarcely  a  living  was  made  that  year.  Heniy  Burgess 
was  hired  for  what  was  known  as  a  share  in  the  crop ;  one-third  of 
the  crop  being  diyisible  amongst  the  laborers  as  their  pay — ^plaintiff 
furnishing  stock  and  provisions,  and  receiving  two-thirds  of  the 
crop,  and  the  laborers  one-third  amongst  them. 

The  horse  used  by  Henry  Burgess  was  not  worked  in  the  crop 
while  he  was  sick  and  disabled,  and  was  fed  by  plaintiff. 

At  this  stsige  of  the  trial,  his  honor  held  that  it  was  useless  to 
go  on  and  connect  the  defendant  with  the  shooting,  because  the 
contract  to  pay  Henry  Burgess  a  share  in  the  crop  made  him  a  co- 
partner, and  not  a  servant ;  and  that  plaintiff  had  no  right  of  action 
against  defendant ;  and  he  ordered  a  nonsuit. 

Plaintiff  assigned  the  following  grounds  of  objection  to  the  ruling 
of  his  honor  : 

1.  Because,  it  is  respectfully  submitted,  his  honor  erred  in 
ordering  a  nonsuit  upon  the  ground  that  the  plaintiff  had  no  right 
of  action  against  defendant,  because  plaintiff's  servant  was  to  receive 
a  portion  of  the  crop  for  his  services. 

2.  Because  his  honor  erred  in  holding  that  the  plaintiff  and  the 
servant,  for  the  loss  of  whose  services  the  action  was  brought,  were 
copartners,  it  not  having  been  clearly  established  what  were  the 
terms  of  the  contract  under  which  the  said  servant  was  employed* 

3.  Because  his  honor  erred  in  ordering  a  nonsuit^  when  jdaintifl 
had  examined  but  one  witness,  and  before  he  had  been  permitted 
to  go  to  triaL 

4.  Because  his  honor  ordered  a  nonsuit  when,  it  is  raqiectfollj 
submitted,  he  ha/P  no  ri|^t  to  do  so  for  any  cauae* 

FnueTr  for  plaintiff  in  error. 

Oalluchat,  centra. 
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^BiGHT,  J.  This  was  an  action  brought  to  recover  damagea 
which  plaintiff  claimed  to  have  sustained  by  reason  of  a  gunshot 
wound,  charged  to  have  been  inflicted  by  defendant  upon  one  Henry 
Burgess,  who  was  a  contractor  with  plaintiff,  in  common  with  other 
persons,  for  a  share  of  the  crop,  which  all  parties  to  the  contract 
were  laboring  to  raise  at  the  time  the  gunshot  wound  was  said  to 
have  been  inflicted  upon  the  said  Henry  Burgess. 

It  was  claimed,  by  plaintiff,  that  the  said  Henry  Burgess  was  his 
servant,  inasmuch  as  he  had  contracted  with  him  to  raise  a  crop.  The 
relation  of  master  and  servant,  as  it  existed  in  England,  was  wholly 
different  from  the  relation  of  employer  and  employed  as  it  exists  in 
this  country.  At  oommon  law,  in  England,  the  master  might 
bring  an  action  for  damages  against  a  third  party  for  any  loss  he 
might  have  sustained  by  reason  of  such  party  unlawfully  injuring 
or  interfering  with  his  servant  or  servants;  but  this  power,  given 
the  master,  was  only  to  be  exercised  toward  menial  servants  — 
domestics  infra  momia.  It  was  a  relation  which  the  common  law 
classed  with  the  relation  of  ^'parent  and  child."  The  master  was 
held  to  stand  in  loco  parenHs.  No  such  relation  existed  between 
plaintiff  and  Henry  Burgess.  In  Pennsylvania,  in  a  case  under  the 
intestate  law  of  April,  1794,  in  which  a  preference  is  given  to  the 
wages  of  servants,  the  courts  have  restricted  the  term  '^ servant'' 
used  in  the  act  to  "  persons  employed  in  the  house  and  about  the 
intestate's  person,"  in  order  that,  when  disease  had  rendered  the 
master  helpless,  there  might  be  an  additional  reason  to  attention 
on  the  part  of  the  domestic  or  menial.  A  case  arose  in  which  a 
bar-keeper  brought  suit  for  his  wages,  and  Chief  Justice  Gibson 
and  Justice  Duncan,  of  the  Supreme  Court,  decided  that  he  had 
preference,  under  the  law,  because  his  position  as  bar-keeper  brought 
him  within  the  term  ^'  servant,"  as  his  duties  as  such  made  him  a 
domestic.    Boniface  v.  Scott,  3  S.  &  B.  352. 

Chief  Justice  Gibson  says,  in  PennBylvania  none  are  called  *' ser- 
vants whose  persons  are  not  subjected  to  the  coercion  of  the  master, 
whether  the  business  in  which  they  are  employed  be  servile  or  not. 
No  person  to  whom  wages  could  be  due  for  his  services  would  endure 
the  name,  as  it  would  be  considered  offensive,  and  a  term  of  reproach. 
I  take  all  who  are  employed  for  hire  in  the  domestic  concerns  of 
the  family,  in  whatever  station  they  may  be,  to  be  servants,  entitled 
ko  a  preference  under  the  act.    Neither  do  I  apprehend  it  tp   ja 
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necessary  that  the  oocupation  of  sach  persons  should  beexcInATel; 
confined  to  the  fiunily. 

^*  The  derk  in  a  counting  house,  etc,  is  exdnsiTely  concerned 
with  the  occupation  or  trade  by  which  his  employer  gets  his  liTing; 
and  there  being  nothing  of  a  domestic  cast  in  the  nature  of  his 
services,  he  would  not  fall  within  the  act  If,  in  this  country,  a 
tayem  were  a  separate  establishment^  unconnected  with  the  domes- 
tic scene,  I  should  suppose  the  plaintifF  not  entitled  to  a  preference; 
but  the  contrary  is  the  fact;  with,  perhaps,  the  exception  of  one  or 
two  large  establishments  in  Philadelphia^  the  concerns  of  the  famfly 
are  so  blended  that  it  is  impossible  to  separate  them/'  etc.,  etc. 

In  the  same  case,  Justice  Duncan  says:  ''The  term  'serrants^' 
whose  wages,  under  the  act  of  1794,  arc  ranked  with  physic  and 
funeral  expenses,  to  be  paid  out  of  the  intestate's  estate,  has  received 
a  judicial  construction  in  Ex  parte  Measariy  5  Binn.  167.  It  has 
been  held  to  embrace  those  only  who,  in  common  parlance,  are 
called  servants;  that  is,  as  I  understand  the  opinion  of  the  court, 
hirelings,  who  make  a  part  of  a  man's  family,  employed  for  moneys 
to  assist  in  the  economy  of  the  family,  or  in  matters  connected  with 
it'' 

Henry  Burgess  being  exclusively  concerned  in  the  cultivation  of 
the  soil  and  the  proceeds  arising  therefrom,  and  there  being  no 
domestic  cast  within  the  nature  of  his  services,  he  does  not  fall 
within  the  class  to  which  the  term  ''  servant "  can,  in  any  sense, 
be  applied.  He  was  a  party  to  the  contract,  and  liable  for  any 
breach  of  good  faith  on  his  part  to  comply  with  the  terms  of  that 
contract;  and  plaintiff,  being  also  a  party  to  the  same  contract,  sus- 
tained the  same  relation  to  Henry  Burgess  that  Henry  Burgess  did 
to  him;  therefore,  each  was  sui  juris,  and  neither  the  servant  of 
the  other. 

Henry  Burgess  being  a  free  man,  and  competent  to  make  a  con- 
tract, is  responsible  for  his  own  actions,  and  has  the  legal  right  of 
action  against  defendant  for  any  private  injury  he  has  sustained  at 
his  hands.  As  each  of  the  parties  to  the  contract  contributed  his 
special  portion  of  the  means  necessary  to  the  production  of  thecrop^ 
and  each  was  to  receive  his  special  portion  after  an  equitable  divis* 
ion,  if  there  was  a  loss  it  was  a  common  loss;  and  if  the  defendant 
committed  an  unlawful  act  which  was  the  cause  of  such  loss,  then 
the  parties  to  the  contract,  severally,  have  the  legal  right  of  aetioii 
against  the  defendant  for  damages. 
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This  court,  holding  that  on  the  statement  of  the  plainti/!  he  had 
no  cause  of  action,  it  made  no  difference  at  what  stage  cf  the  case 
the  judge  below  ordered  the  nonsuit,  and  hia  interposition,  stated 
in  the  brief,  did  not  prejudice  the  plaintiff. 

The  motion  is  dismissed. 

M08E8,  0.  J.9  and  WiLLABD,  J.,  concurred. 


Ihi  SsAxm  m  rri.  Thb  ATTOBVEY-OBinnuL  ▼•  Platt,  Oirooit 

Judge, 

(ss.aii».) 

SUUuU^ojIieuU  eopif  not  eonekimve  evidence  of  the  terme  qfitaHiU, 

On  March  1, 1870,  the  general  assemblj  of  the  State  paened  an  ''Act  to  revise 
flimplify  and  abridge  the  rules,  practice,  pleadings  and  forms  of  oonrta  in 
thin  State."  The  19th  section  of  the  enrolled  act,  to  which  the  great  seal  of 
the  State  was  affixed,  and  which  was  signed,  in  the  senate  chamber,  hy  the 
president  of  the  senate  and  the  speaker  of  the  hoase  of  representatives,  and 
received  the  approval  of  the  governor,  provided  that  the  courts  lor  the  eountj 
of  Barnwell  should  be  held  at  BamweU;  but  it  appeared  by  the  journals  of 
the  two  houses  of  the  general  assembly,  that  the  same  section  of  the  bill,  as 
it  finally  passed  both  houses,  provided  that  the  courts  for  that  county  should 
be  held  at  BiaekviUe,  By  the  law,  as  it  stood  at  the  passage  of  the  act,  the 
place  last  named  wOb  the  county  seat  of  Barnwell  county.  Held,  that  the 
19th  section  of  the  act  was  void,  and,  consequently,  that  BlaeheQle  remained 
the  county  seat  of  Barnwell  county. 

The  enrolled  act,  duly  authenticated  as  the  constitution  prescribes,  and 
approved  and  signed  by  the  governor,  is  not  conclusive  evidence  of  the  terms 
of  the  bill,  as  it  passed  the  houses  of  the  general  assembly,  but  the  journals 
of  the  houses,  or  other  appropriate  evidence,  may  be  received,  to  show  what 
those  terms  were ;  and,  whenever  it  appears  that  the  enrolled  act  difiers 
from  the  bill  as  it  passed.  In  a  substantial  matter,  the  judiciary  department 
of  the  State  may  declare  the  whole  act,  or  the  part  affected  by  the  change, 
unconstitutional  and  void. 

Every  substantial  part  of  a  proposed  enactment  is  a  **  bill,"  within  the  consti- 
tutional sense  of  the  term,  and  most  pass  thioogh  aU  the  oonstitntloiia] 
stages  of  enactment  before  it  becomes  law. 

PETITIONS  to  the  Supreme  Court  for  writs  of  mandamiu :  ii 
the  case  first  stated,  to  command  the  Hon.  Zephaniah  Phtt, 
circuit  judge  of  the  second  circuity  to  hold  the  Courts  of  (General 
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ISesfiions  and  Commou  Pleas  for  the  oounly  of  Barnwell,  at  the  town 
of  Blackvilley  in  said  connty ;  and,  in  the  seoond  caae,  to  oonunand 
N.  O.  W.  Walker,  sherifl  of  said  oonnty,  to  keep  his  office,  as 
sheriff,  with  its  books,  records  and  papers,  and  office  fumitoie,  at 
tne  same  place. 

Under  the  provisions  of  two  acts  of  assembly,  one'  passed  2d 
tfarch,  1869  (14  Stat  202),  and  the  other  approved  26th  March, 
1869  (14  Stat.  250),  the  county  seat  of  Barnwell  oonnty  had  been 
removed  from  the  town  of  Barnwell  to  the  town  of  BlackviUe^  in  that 
county,  previous  to  the  1st  of  March,  1870. 

On  the  day  last  mentioned,  an  act  entitled  ''  An  act  to  revise, 
simplify  and  abridge  the  rules,  practice,  pleadings  and  forms  of 
courts  in  this  State,"  was  passed  by  the  general  assembly  of  the 
State.  It  was  duly  enrolled,  had  the  great  seal  of  the  State  affixed 
to  it,  was  signed  in  the  senate  chamber,  by  the  president  of  the 
senate,  and  the  speaker  of  the  house  of  representatives,  and  was 
approved  and  signed  by  the  governor.  It  was  divided  into  parts, 
titles,  chapters  and  sections,  and  it  contained  475  sections.  Part 
If  embracing  the  sections  from  9  to  91  both  inclusive,  related  to 
'*  courts  of  justice  and  their  jurisdiction.''  Part  U,  embracing  the 
other  sections,  except  the  first  eight,  related  to  ^'oivil  actions." 

Part  I,  Title  UI,  relating  to  '^  Circuit  Courts,"  contained  section 
19  of  the  act,  and  this  section  of  the  enrolled  act  directed,  itUer 
alia,  that  the  Circuit  Courts  for  Barnwell  county  should  beheld  at 
Barnwell,  and  this  was  the  condition  of  the  act  when  it  was  filed  in 
the  office  of  the  secretary  of  State.  In  that  office  the  word  ^*  Bam- 
well  "  was  erased  and  "  Blackville  "  inserted  in  its  place,  and  with 
this  alteration  the  act  was  printed  by  the  State  printer.  **  Black* 
ville,"  therefore,  appears  in  the  printed  copy  of  the  act  as  the  place 
designated  by  law  for  holding  the  Circuit  Courts  at  Bamweil 
county. 

From  the  journals  of  the  two  houses  of  the  general  assembly,  it 
appeared  that  the  19th  section  of  the  bill,  as  it  passed  both  housefly 
designated  ' 'Blackville  "  as  the  place  for  holding  the  Circuit  Courts 
for  Bamweil  county. 

Upon  the  foregoing  state  of  facts  being  brought  to  the  notice  of 
his  honor  Judge  Plait,  judge  of  the  second  circuit,  to  which  the 
county  of  Barnwell  was  attached,  he  held  that  the  question  was 
concluded,  by  the  terms  of  the  enrolled  act ;  that  '^  Bamweil "  was 
the  phice  fixed  by  law  for  holding  the  Circuit  Courts  for  that  county, 
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«nd  he  made  an  order  directing  the  sheriff  and  clerk  of  the  court 
to  remove  their  ofSce  books,  records,  papers  and  office  furniture 
from  Blackyille  to  the  last-named  place. 

The  sheriff  and  clerk  obeyed  the  order,  and  thereupon  these 
petitions  were  filed. 

Betums  were  made  admitting  the  facts,  and  the  om9B  were 
argued  upon  the  question  of  law  inyolved  in  them. 

Chamberlain,  Attorney-General,  and  Oarrott  S  MtUan,  for  State. 
Maher^  for  respondents. 

WiLLARD,  J.  The  attorney-general  asks  that  the  writs  of 
mandamus  may  issue  from  this  court  in  the  case  first  above  enti- 
tled, to  the  circuit  judge  of  the  second  circuit,  commanding  him 
to  hold  the  Courts  of  Common  Fleas  and  General  Sessions  for  Bam- 
well  county  at  Blackville,  instead  of  Barnwell,  and,  in  the  last- 
named  case,  commanding  the  sheriff  of  Barnwell  county  to  hold 
his  office  at  Blackyille. 

The  main  question  involved  is,  whether  Blackville  or  Barnwell 
is  the  place  appointed  by  law  for  the  holding  of  Courts  of  Common 
Pleas  and  General  Sessions  for  that  county. 

It  is  alleged  that  section  19  of  the  "  act  to  revise,  simplify  and 
abridge  the  rules,  practice,  pleadings  and  forms  of  courts  in  this 
■State,"  passed  March  1,  1870,  as  published  by  law,  does  not  con- 
form to  the  enrolled  act  deposited  in  the  office  of  the  secretary  of 
State,  as  that  act  stood  at  the  time  the  enrollment  was  made. 

It  is  admitted,  and  is  to  be  taken  as  one  of  the  facts  of  this  case, 
that,  at  the  time  of  the  enrollment  of  the  act,  and  of  its  signature 
by  the  president  of  the  senate  and  speaker  of  the  house  of  repre- 
sentatives, and  of  its  presentation  to,  and  approval  by,  the  gover- 
nor, and  also  at  the  time  of  its  deposit  in  the  office  of  the  secretary 
of  State,  the  19th  section  of  the  act  provided  that  the  Courts  of 
Common  Pleas  and  General  Sessions  should  be  held  at  Barnwell, 
but  that,  since  being  so  deposited,  the  text  of  the  enrolled  act  has 
been  altered,  so  that  the  act,  as  it  now  stands,  requires  that  these 
courts  should  be  held  at  Blackville. 

It  is  also  alleged  by  the  relator  that  it  appears  by  the  journals  of 
the  two  houses  of  the  general  assembly  that  the  act,  as  passed  oy 
-the  general  assembly,  required  the  courts  to  be  held  at  Blackville, 
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and  that  the  enrollment  did  not,  in  this  respect,  conform  to  the- 
lawaspassed. 

It  becomes  a  question  for  onr  consideration,  therefore,  whether 
we  can  look  into  the  jonmals  to  see  in  what  form  the  law  aotnallj 
passed  the  general  assembly,  or  whether  we  are  precluded,  by  the 
form  of  the  enrollment,  from  farther  inquiry  as  to  the  terms  of 
the  act. 

Under  the  constitution,  the  question  whether  an  act  of  legisla- 
tion has  the  force  of  law  does  not  depend  merely  upon  the  oonsti* 
tutional  majorities  of  the  two  houses  having  so  determined,  but 
upon  the  performance  of  certain  acts,  in  part  legislative  and  in 
part  executive.,  and  following  each  other  in  a  certain  order.  By 
§  21,  Art  II,  it  must  have  been  read  three  times,  and  on  three  seve* 
ral  days,  in  each  house ;  it  must  have  the  great  seal  of  the  State 
affixed  to  it,  and  it  must  be  signed  in  the  senate-house  by  the  pres* 
ident  of  the  senate  and  the  speaker  of  the  house  of  representatives. 
By  section  22,  article  III,  it  must  have  been  presented  to  the  gov- 
ernor, and  have  been  approved  and  signed  by  him.  But  the  gov- 
ernor's signature  is  not  indispensable.  If,  after  being  returned 
with  his  objections,  it  shall  have  been  reconsidered  and  approved, 
in  each  house,  by  two-thirds  of  such  house,  or  if,  after  being  pre* 
sented  for  his  approval,  he  shall  neither  approve  it  nor  return  it 
with  his  objections,  within  three  days — when  these  prerequisites 
are  complied  with,  the  act  acquires  the  force  of  law  under  the  terms 
of  the  constitution.  If  either  one  fails,  there  cannot  be  a  compli- 
ance with  the  C'X>nditions  upon  which,  under  the  express  terms  of 
the  constitution,  the  force  of  the  act,  as  law,  depends. 

It  appertains  to  the  office  and  authority  of  the  judicial  depart- 
ment to  enforce  the  limits  imposed  by  the  constitution  upon  the 
authority  of  the  legislature,  by  refusing  to  give  f grce  to  acts  without 
their  sanction,  and,  accordingly,  to  determine  whether  the  acta 
have  been  duly  performed  upon  which  the  force  of  the  enactment, 
as  law,  depends.  Having  power  to  inquire  into  the  existence  of 
these  jurisdictional  facts,  it  may  resort  to  whatever  evidence,  in 
conformity  with  the  principles  and  rules  of  law,  is  esteemed  moat 
eoDclusive  of  the  fact  to  be  determined. 

It  is  argued,  however,  that  if  the  enrollment  is  fair  on  its  face, 
and  if  the  gieat  seal  is  affixed  to  it,  inquiry  must  there  stop^  at 
least  so  far  as  it  is  a  question  what  are  the  provisions  of  the  law 
that  has  been  passed. 
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The  constitution  does  not  assume  to  determine  what  shall,  ot 
what  shall  not,  constitute  evidenoe,  whether  primary  or  secondary,. 
of  the  facts  upon  wltiich  the  authority  of  an  act  depends.  To  what 
source,  then,  shall  we  refer,  in  order  to  ascertain  upon  what  evi- 
dence a  judicial  inquiry  of  this  nature  ought  to  proceed  ?  This 
question  is  substantially  answered  by  Judge  Oooley  in  a  manner 
that  commends  itself  for  the  breadth  and  soundness  of  its  reason. 
He  says  (Cooley's  Oonstitutional  Limitations,  130):  '^If,  when  the 
constitution  was  adopted,  there  were  known  and  settied  rules  and 
usages  forming  a  part  of  the  law  of  the  country,  in  reference  to 
which  the  constitution  has  evidently  been  framed,  and  these  rules 
and  usages  required  the  observance  of  particular  forms,  the  consti* 
tution  must  be  understood  as  requiring  them,  because,  in  assuming 
the  existence  of  such  laws  and  usages,  and  being  framed  with  refer- 
ence to  them,  it  has,  in  effect,  adopted  them  as  part  of  itself,  as 
much  as  if  they  were  expressly  incorporated  in  its  provisions.'' 

It  would  be  putting  too  narrow  a  construction  upon  the  language 
just  quoted  to  assume  that  its  whole  force  was  confined  to  cases 
involving  mere  questions  of  technical  forms.  The  rules  of  evidenoe 
which  should  govern  judicial  deliberation  upon  questions  of  right 
arising  directly  out  of  the  constitution  are,  in  an  enlarged  sense, 
observances  of  form;  and  the  principle  laid  down  by  Judge  Ooolky, 
and  carefully  limited  by  him,  embraces  fairly  matters  of  form  in 
the  sense  thus  employed.  The  necessities  of  this  case  do  not  require 
that  this  principle  should  be  carried  as  far  as  it  may  with  safety  be 
carried.  Following  this  rule  thus  laid  down,  in  the  absence  of  any 
express  constitutional  declaration  as  to  the  character  and  effect  of 
the  evidence  appropriate  for  determining  the  existence  of  the  facts 
upon  which  the  force  of  an  act  as  law  depends,  we  must  look  to  the 
settled  rules  and  usages  forming  a  part  of  the  law  of  the  country 
at  the  time  of  the  adoption  of  the  constitution,  and  also  to  the 
constitution  itself,  to  see  how  far  those  rules  and  usages  enter  into 
its  sense,  and  have  become  interwoven  with  its  text.  Upon  the 
question,  whether  the  great  seal  should  stand  as  conclusive  proof 
of  any  of  the  required  facts,  other  than  that  of  its  being  fixed  as 
required,  §  21,  art.  II,  furnishes  negative  evidenoe. 

When  several  independent  acts  are  required  to  be  performed,  in 
ordei  to  accomplish  a  given  result,  to  say  that  proof  of  the  perform- 
ance  of  one  of  them  shall  be  admitted  as  conclusive  proof  of  the 
performance  of  the  others,  is  to  say,  in  effect,  that  that  one  alone 
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IB  really  requisite.  If  it  should  be  admitted  that  the  great  seal 
possessed,  by  law,  at  the  adoption  of  the  constitutiou,  the  attributes 
a«cribed  to  it,  in  respect  of  affording  final  and  conclusiye  evidence 
of  the  facts  certified  under  it,  still  there  would  be  wanting  evidence, 
to  be  sought  for  in  the  constitution  alone,  that  such  force  was 
intended  to  be  given  to  it  in  its  bearing  in  weakening  the  safeguards 
of  the  constitution.  Assuming  the  question  to  be, '^whether  the  act 
had  passed  the  houses  by  the  due  number  of  readings — of  which 
fact  the  constitution  provided  appropriate  evidence,  namely,  the 
journals  of  the  proceedings  of  the  house  (§  26,  art  II)  — it  is  not 
to  be  presumed  that  it  was  intended  that  the  act  of  affixing  the 
great  seal,  an  act  performed  apart  from  the  legislative  body,  in  an 
executive  office,  should  furnish  higher  evidence  of  the  proceedings 
of  the  body  than  its  own  journals. 

Looking  carefully  into  the  essential  character  of  the  judicial  act 
cast  upon  this  court,  it  is  evident  that,  allowing  the  great  seal,  or  the 
signatures  of  the  presiding  officers  of  the  respective  hoases,  to  stand 
as  unimpeachable  evidence  of  the  identity  of  the  act,  as  enroUed, 
with  that  acted  upon  by  the  hoases,  would  be  equally  inconsistent 
with  the  object  and  intent  of  the  constitution,  as  in  the  case  just 
supposed.  In  order  to  determine  whether  an  act  has  passed 
through  all  the  requisite  stages  of  legislative  progress,  its  identity, 
in  each  of  those  stages,  must  be  determined.  If  the  formalities  of 
enrollment  do  not  prevent  us  from  looking  into  the  journals,  in 
order  to  see  that  the  bill  had  its  proper  readings,  of  what  value  will 
that  be  to  us,  if  we  are  estopped  by  the  enrollment  from  inquiry  as 
to  what  biU  the  journals  have  relation  ?  To  give  full  force  and 
effect  to  the  constitution,  if  an  issue  of  identity  is  raised,  we  must 
look  into  the  bill  or  act,  at  each  step  of  its  progress,  to  determine 
tiiat  that  which  has  received  part  of  the  formalities  requisite  to  its 
validity  as  law  is  the  same  with  that  which  has  received  the  residue 
of  such  formalities.  Hitherto  this  question  has  been  considered  in 
the  simplest  form  in  which  it  is  likely  to  arise,  that  is,  upon  the 
supposition  that  the  act,  regarded  as  a  whole,  is  not  the  same,  as 
a])pearing  by  the  enrollment,  with  that  which  passed  through  the 
preceding  pages  of  enactment.  In  regard  to  this  assumed  case,  we 
jave  no  doubt  but  that  we  may  look  at  the  journals  for  the  purpose 
of  ascertaining  the  action  of  the  houses,  and  into  any  evidence  t))ai 
may  be  appropriate  to  show  the  nature  of  the  bill,  the  subject  oi 
Buch  action.    A  more  difficult  question  here  presents  itself.    When, 
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as  in  the  present  case,  the  act,  as  a  whole,  has  nnqnestionably 
passed  through  all  the  requisite  stages,  but  some  part,  either  of  a 
section  or  clause,  or,  as  in  the  case  in  hand,  a  mere  word,  is  found 
to  constitute  the  difference  between  the  act  in  its  different  stages 
of  progress,  it  is  necessary  to  look  beyond  the  expressions  of  the 
constitution,  to  its  substantial  meaning  and  intent.  As  regards 
the  general  question,  it  is  much  simplified  by  the  fact  that  the 
alleged  error  does  not  affect  the  general  integrity  or  efficiency  of 
the  act,  nor  enter  into  any  of  the  limitations  and  conditions  by 
which  the  l^slature  sought  to  bound  the  sphere  and  scope  of  Its 
provisions.  It  was,  indeed,  urged  upon  the  argument  that,  in  the 
course  of  legislative  complications  attending  the  passage  of  the  bill* 
the  choice  between  BaruwcU  and  Blackvillc  became  an  element  of 
importance,  as  bearing  ou  the  composition  of  the  vote  that  was 
relied  upon  to  pass  it;  but  that  is  a  matter  with  which  we  have  no 
concern,  as  we  are  not  called  upon  to  analyze  the  majority  that 
voted  for  the  bill,  or  to  say  what  considerations  might,  or  what 
might  not,  have  influenced  any  portion  of  that  majority  to  a  dif- 
ferent course  of  action.  From  the  stand-point  of  legal  construc- 
tion, we  must  regard  it  as  a  matter  of  indifference,  so  far  as  the 
general  scope  of  the  act  is  concerned,  wliether  the  selection  fell 
upon  Barnwell  or  Blackvillc,  or  whether  the  subject  was  included 
or  excluded  from  the  bill.  It  is  evident  that  a  bill,  having  in  con- 
templation a  complete  change  in  the  modes  and  forms  of  legal  pro- 
cedure, could  not  be  prejudicially  affected  in  its  general  usefulness, 
and  perverted  from  the  object  it  was  intended  to  secure,  by  uncer- 
taint}:  as  to  whether  the  Circuit  Courts  of  Barnwell  county  were  to 
be  held  at  the  one  place  or  at  the  other. 

It  follows,  as  a  necessary  consequence,  from  what  has  been  said^ 
that  if  the  clauses  of  the  constitution  in  question  operate  to  the  ex- 
tent of  withholding  force  from  a  subordinate  part  of  an  act,  on  the 
ground  that  the  formalities  required  for  the  act,  as  a  whole,  cannot 
be  ascribed  to  such  subordinate  pai't,  then  we  not  only  have  power 
so  to  declare,  but  may  resort  to  such  evidence  as,  in  conformity 
with  the  ordinary  rules  of  procedure,  may  be  appropriate  to  make 
such  fact  appear. 

There  remains  the  important  question,  whether  the  constitution, 
in  prescribing  the  formalities  that  should  attend  legislative  enact* 
ment,  can  be  regarded  as  looking  to  tbe  several  parts,  of  which  an 
act  is  composed,  as  well  as  to  the  act  us  a  whole.     Section  22,  art. 
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il,  of  the  constitatiou,  declares  that  **  every  bill  or  joint  resoIatioiL 
wnich  shall  have  passed  the  general  assembly,  except  on  a  qnestioL 
•of  adjournment,  shall,  before  it  becomes  a  law,  be  presented  to  tht 
.governor,  and  if  he  approves  of  it,  he  shall  sign  it." 

There  are  bat  two  modes  of  viewing  this  clause  as  it  regards  the 
•present  question:  either  the  term  ''bill"  is  to  be  regarded  as  ex- 
clusively applicable  to  the  entire  enactment  as  a  whole,  or  else  each 
substantial  part  thereof  is  to  be  regarded  as  a  separate  bill,  depend- 
ent for  its  force  upon  its  relation  to  the  several  stages  of  legislative 
And  executive  action. 

It  will  be  proper  here  to  remark  that  this  doctrine  does  not  lead 
to  the  rejection  of  amendments,  notwithstanding  they  have  not 
jreceived  all  the  readings,  for  one  of  the  main  objects  in  requiring 
these  separate  readings  is  to  increase  the  facilities  of  amendment 
This  may,  therefore,  be  regarded  as  an  exception  to  the  general 
doctrine  we  have  stated  above,  not  springing  as  a  limitation  out  of 
the  principles  fundamental  to  that  doctrine,  but  imposed  by  the 
constitution  itself,  as  read  by  the  light  of  the  usages  and  laws  of 
the  country  prevailing  at  the  time  of  its  adoption. 

In  a  technical  sense,  the  term  ''bill "  is  applicable  properly  to  the 
enactment  as  a  whole.  Although  the  technical  sense  of  words 
ahould  prevail,  where  not  inconsistent  with  the  clear  intent  of  the 
instrument,  yet  when  such  intent  requires  that  words  should  b« 
used  in  the  larger  sense,  it  is  competent  so  to  regard  them.  If  we 
should  hold  that  the  constitution  regards  the  enactment  as  a  whole, 
in  an  exclusive  sense,  we  would  be  led  to  the  inevitable  conclusion 
that  to  become  a  law  all  the  substantial  parts  of  the  measure  must 
have  together  passed  through  all  the  requisite  stages.  The  oonse- 
quences  of  this  would  be,  that  alteration  in  a  substantial  part  dur- 
ing such  progress  would  be  fatal  to  the  whole  bill. 

By  a  substantial  part,  is  meant  any  section,  clause  or  word,  that 
conveys  a  distinct  expression  of  the  legislative  will  which  cannot 
be  supplied  by  construction  from  the  other  parts  of  the  act,  leaving 
out  of  view  that  part  in  which  the  defect  lies.  Whether  it  is  to  be 
regarded  as  substantial,  does  not  depend  upon  its  importance  or 
unimportance  to  the  rest  of  the  act,  but  upon  its  being,  in  itself, 
an  expression  of  the  legislative  will,  capable  of  being  the  subject  of 
a  separate  act.  It  would  lead  us  to  the  conclusion,  in  the  present 
case,  that,  if  the  law  in  question,  although,  in  substance,  a  code  of 
legal  procedure,  differed,  as  it  passed  the  houses,  from  the  enrolled 
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^«ot^  in  respect  of  any  matter,  though  a  mere  word,  that  covered  a 
^di8tinct  expression  of  the  legislatiye  will^  not  capable  of  being  made 
^>at  bj  oonstmction,  applied  to  the  rest  of  the  act,  the  whole  most 
be  regarded  as  unconstitationaL  That  the  constitation  intended 
no  saoh  absurdity,  is  manifest  When  a  deed  or  contract  cannot 
be  carried  into  full  execution  by  reason  of  error,  the  law  inyariably 
^eliminates  the  error,  either  by  construction  or  reformation,  when 
that  can  be  done  without  the  substantial  destruction  of  that  in 
which  it  inheres.  This  principle  is  constantly  applied  to  statutes 
where  some  independent  matter,  capable  of  severance  from  the  body 
•of  a  statute,  is  inoperative  under  the  constitution.  The  rules  of 
construction  are  based,  in  part,  upon  this  principle,  so  vital  to  them 
that  they  would  not  only  lose  their  scientific  character,  but  fail  to 
express  that  common  sense  fundamental  to  all  legal  systems,  if 
deprived  of  it. 

Forced  upon  the  opi)osite  construction,  that  every  substantial 
part  of  a  bill  is  to  be  regarded  as  a  bill  in  the  sense  of  the  consti- 
tution, we  find  nothing  in  our  way  but  the  technical  import  of  the 
term  ''bill.''  It  is  not  easy  to  perceive  why,  if  any  detached  part 
of  a  statute  is  a  law  within  the  meaning  of  the  constitution  of  the 
United  States  forbidding  States  passing  laws  impairing  the  obliga- 
tion of  contracts,  any  part  of  a  bill  is  not  a  bill  under  a  clause 
intended  to  secure  deliberation  on  the  passage  of  legislative  enact- 
ments. Such  a  conclusion  is  inevitable,  if  regard  is  had  to  the  fixed 
principles  governing  constitutional  construction.  The  objects  had 
in  view,  by  a  constitution  of  government,  are  habitually  substantial ; 
matters  of  form  are  usually  left  to  the  legislative  body,  as  subject 
-to  change  with  the  progress  of  ideas  and  events.  The  great  objects 
in  view,  in  framing  a  constitution,  are  the  division  and  distribution 
of  the  powers  of  government,  the  establishment  of  limits  and  boun- 
daries beyond  which  they  shall  not  be  exercised,  and  the  creation  of 
an  efficient  responsibility  tending  to  restrain  and  furnish  the  means 
to  correct  neglect  or  abuse  of  public  authority.  Clauses  having  for 
their  object  the  creation  of  responsibility  in  the  exercise  of  political 
functions  are,  to  a  large  extent,  intended  to  act  upon  the  motive, 
either  by  way  of  creating  inducements  for  right  action,  or  removing 
the  temptation  or  opportunity  to  such  abusive  exercise.  This  is, 
m  part,  accomplished  by  fixing  the  responsibility  for  all  politica] 
action  in  some  defined  person,  or  body  of  persons,  by  securing 
deliberation  in  the  performance  of  public  acts,  and  by  ascertaining 
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modes  of  aathentication  and  action  in  important  oases  vitally  affect- 
ing the  welfare  of  the  State.  It  is  obvions  that,  in  construing 
clauses  of  this  class,  substance,  rather  than  f  orm,  is  to  be  considered. 
The  object  to  be  secured  is  to  be  sought  for,  not  alone  in  the  formal 
expressions  of  the  constitution,  nor  yet  in  the  technical  character 
of  the  means  employed  to  secure  its  ends,  but,  in  the  nature  of  the 
subject,  intended  to  be  acted  upon  through  such  means.  In  a  word^ 
the  language  of  the  constitution,  in  such  casee^  is  to  be  construed 
in  the  largest  sense  fairly  attributable  to  it,  and  that  will  best  sub- 
serve the  objects  it  has  in  view. 

The  clauses  of  our  constitution  under  examination  belong  to  the 
class  just  specified,  their  objects  being  to  prevent  abuses  in  the 
exercise  of  the  most  important  function  of  the  government,  namely^ 
that  of  making  laws,  by  securing  deliberation  and  solemnity  of 
authentication  in  such  form  as  to  fix  a  personal  responsibili^  at 
every  stage  in  the  progress  of  an  act  of  legislation.  It  is  altogether 
a  mistaken  view  to  suppose  that  the  object  of  these  clauses  was 
either  to  confer  upon  the  signatures  of  the  attesting  officers  power 
to  cover  up  fatal  defects  in  the  passage  of  acts,  or  to  conserve  the 
outward,  visible  and  tangible  form  of  a  law,  without  consideration 
for  the  vital  matters  that  are  contained  within  it.  We  would  alto- 
gether fail  to  appreciate  the  spirit  that  animates  the  system  of  con- 
stitutional law,  the  flower  of  jurisprudence,  native  to  our  own  ooun* 
try,  should  we  apply  the  narrow  rules  of  technical  construction 
contended  for  to  the  clauses  in  question.  The  principles  charac- 
teristic of  that  system  have  been  evolved  from  the  highest  reason 
under  the  experiences  of  a  political  system  securing  the  laigeet 
field  of  human  action  and  motive  for  tiie  enterprise  of  thought. 
They  are  like  the  atmosphere  we  breathe,  animating  and  aU-per- 
vading,  and  if  not  definable  with  that  sharpness  of  outline  that 
affords  the  highest  qualification  to  the  scientific  mind,  yet  they  are 
capable  of  reducing  to  precision  and  definiteness  of  outline  the 
institutions  and  laws  which  derive  their  substance  and  vigor  from 
them. 

We  are  forced  to  conclude  that  the  safeguards  set  forth  in  section  28» 
article  3,  of  the  constitution,  are  appUoable,  not  only  to  the  title  and 
body  of  an  act  of  legislation,  but  to  every  substantial  matter  con- 
tained therein,  with  the  same  effect  as  if  such  substantial  matter 
was  an  independent  act  of  legislation  in  itself. 

As  we  have  already  concluded  that  we  may  look  into  the  jour- 
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nalg,  or  beyond  them,  in  a  proper  case,  in  order  to  see  that  there 
has  been  a  compliance  with  the  terms  of  the  constitution,  it 
remains  for  ns  to  ascertain  whether  the  designation  of  a  place  for 
holding  the  Courts  of  Gommon  Pleas  and  General  Sessions  for  the 
county  of  Barnwell  has  been  accomplished  by  seotion  19  of  the  act  in 
question,  in  accordance  with  the  requirements  of  the  constitution. 

The  journals  of  the  general  assembly  make  it  to  appear  that,  as 
the  till  stood  on  its  final  passage,  section  19  read  Blackville,  while  it 
read  Barnwell  as  presented  to  the  governor  for  his  approval.  The 
consequence  is,  that  so  much  of  section  19  as  attempts  to  designate  a 
place  of  holding  said  court  is  without  the  force  of  law.  In  other 
words,  the  legal  effect  is  the  same  as  if  an  independent  act,  making 
Blackville  the  place  of  holding  the  courts,  had  passed  the  general 
assembly,  and  a  totally  different  act^  making  Barnwell  the  place, 
had  been  submitted  to  the  goremor,  in  lieu  of  that  passed  by  the 
general  assembly. 

Previous  to  the  passage  of  the  act  in  question,  the  place  of  hold- 
ing the  courts  was  fixed  by  law  at  Blackville,  and,  unless  that  law 
has  been  repealed  by  this  act,  that  place  still  remains  tho  place  of 
holding  such  courts.  Section  471  of  the  act  of  March  1st,  1870,  con- 
tains the  repealing  clauses,  which  only  extend  to  statutory  pro- 
visions inconsistent  with  that  act.  As  the  act  does  not  designate  as 
Iaw  any  place  of  holding  such  courts,  there  is  nothing  inconsistent 
tb  at  can  lead  to  the  repeal  of  the  former  act. 

Before  leaving  this  portion  of  the  case,  it  is  proper  to  remark,  in 
view  of  the  important  bearing  of  the  act  in  question,  on  the  juris- 
diction and  forms  of  proceedings  of  the  courts,  that,  in  our  judg- 
ment, the  residue  of  the  act,  beyond  that  portion  held  by  us  not  to 
be  of  force  as  law,  is  unaffected  thereby,  inasmuch  as  that  is  a  dis- 
tinct and  independent  matter,  no  way  affecting  the  scope  and  effi- 
ciency of  the  act,  according  to  the  intention  of  the  law-maker. 

In  the  case  of  the  application  against  the  circuit  judge  of  the 
second  circuit,  it  is  sought  to  obtain  a  mandamus  requiring  him 
to  hold  his  Courts  of  Common  Pleas  and  (General  Sessions  at  Black- 
ville instead  of  at  BamwelL  It  is  admitted  that  the  last  term  was 
held  at  BamwelL  The  next  term  for  Barnwell  is  to  commence  on 
the  second  Monday  of  December  next.  The  initiatory  step  toward 
the  holding  of  that  term  is  the  issuing  of  the  venire  facias.  By  see* 
tion  8  of  the  "Act  to  regulate  the  manner  of  drawing  jurors,"  passed 
S^i.tomber  26,  1868,  this  writ  is  to  be  issued  by  the  clerk  at  least 
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fifteen  days  before  the  eommenoement  of  the  term.  Unless  that 
act  is  compelled;  of  voluntarily  performed,  the  term  must,  for  all 
substantial  purposes,  fail.  The  circuit  judge  has  no  othei  power 
than  this  court  possesses  to  compel  the  performance  of  this  act, 
namely,  a  writ  of  mandamus.  By  mandamus  he  may  compel  the 
clerk  to  make  his  writ  returnable  at  the  proper  place  of  holding 
the  court.  Should  a  writ  of  mandamus  be  issued  to  the  circuit 
judge,  he  could  be  called  upon  to  yield  no  further  obedience  to  it 
than  by  his  personal  attendance  at  the  time  and  place  of  holding 
the  court.  His  presence  does  not  insure  the  presence  of  the  other 
necessary  component  parts  of  the  court.  It  is  not  the  office  of  the 
writ,  when  issued  by  this  court,  to  forestall  such  judicial  determi- 
nation as  he  may  make  on  a  writ  of  mandamus  issued  by  himself, 
nor  to  compel  him  to  issue  such  writ. 

The  issuing  of  the  writ  by  us,  under  such  circumstances,  is  noyel, 
inefFcctual  and  unnecessary.  It  is  to  be  presumed,  in  view  of  the 
present  determination  of  this  court,  that  the  circuit  judge  will  hold 
his  court  at  the  proper  time  and  place,  if  the  requisite  preparations 
have  been  made  by  the  other  officers  whose  coiporate  action  is 
necessary  to  the  assembling  of  a  court  Should  they  fail  to  per- 
form their  duty,  there  is  abundant  means  of  compelling  such  per- 
formance; but  that  cannot  be  done  by  means  of  a  mandate  addressed 
to  the  circuit  judge. 

The  sheriff  is  bound  to  hold  his  office  at  the  place  of  holding  the 
courts,  and  that,  as  we  have  held,  is  BlaokviUe.  The  public  have 
an  interest  in  the  performance  of  this  duty,  and  they  have  a  right 
to  the  means  of  compelling  it  through  their  official  representative, 
the  attorney-general. 

The  prayer  for  a  writ  against  the  oirouit  judge  of  the  second  oir- 
enit  is  denied.  A  peremptory  writ  will  issue  in  the  oase  against  fht 
sheriff  in  accordance  with  the  relator's  prayer. 

WuaHT,  J.,  ooncnmd. 
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COOGAK  y.  Pabkbb, 

Landlord  and  tefuuU — dutrucHan  of  demited  prmnites  hif  eomuMsB  ^  wtr  * 

wh&n  t&nant  releoHd, 

OoTenant  on  a  lease  for  oeTen  years  from  Ist  July,  1869.  The  rent  wUeh  liad 
aocmed  up  to  the  Ist  April,  1802,  had  been  paid  and  the  action  was  againsi 
the  lessee,  to  recover  so  mach  of  the  rent  as  had  accraed  from  that  day 
onto  the  end  of  the  term.  The  defense  was  that  the  defendant  had  been 
depriyed  of  the  beneficial  ase  and  enjoyment  of  the  premises,  according  to 
the  intent  of  the  lease,  from  and  after  the  Ist  April,  18^,  by  the  casnaltiet 
of  war,  bat  it  was  no  pan  of  the  defense  that  the  defendant  had  surren- 
dered, or  offered  to  surrender  the  lease,  or  otherwise  to  rescind  the  contract, 
and  it  was  in  evidence  that  he  used  and  occupied  the  premises,  after  the 
dose  of  the  war,  in  1865,  until  the  end  of  the  term.  SM,  that  the  defense 
set  up  was  insufficient  to  relieve  the  defendant  from  the  plaintiff's  claim. 

The  authorities  reviewed,  and  the  true  doctrine  applicable  to  the  defense  held 
to  be,  that  where  there  is  a  substantial  destruction  of  the  subject-matter, 
out  of  which  rent  is  reserved  in  a  lease  for  years,  by  an  act  of  God  or  of 
public  enemies,  the  tenant  may  elect  to  rescind,  and  on  surrendering  all 
benefit  thereunder,  shall  be  discharged  from  the  payment  of  rent. 

If  the  tenant  be  deprived  of  the  beneficial  eigoyment  of  the  leased  premises, 
according  to  the  intent  of  the  lease,  that  is  a  destruction  of  the  subject- 
matter  of  the  lease,  within  the  meaning  of  those  terms  as  herein  used 
whether  there  be  a  physical  destruction  of  the  premises  or  not. 

To  complete  the  defense,  the  tenant  must  show  that  he  resdnded  the  oontraet 
by  a  surrender,  or  offer  to  surrender,  of  all  benefit  therein  which  remained 
to  him. 

WEIT  of  error  by  the  defendant  below  to  the  Oircait  Ooiirt» 
The  action  was  ooYenant  on  a  lease  brought  by  Benjamin  J. 
Parker  and  Elizabeth  A.,  his  wife^  exeontrix  of  William  Oreer, 
deceased,  plaintiffs  below,  against  Pfttriok  J.  Ooogan,  defendant 
below.    The  following  is  a  copy  of  the  leaae: 

**  State  op  South  OABOuiif a,  ) 
Charleston  District.  ) 

**  This  indenture,  made  between  William  Gveer,  of  the  first  part, 
and  P.  J.  Ooogan,  of  the  second  part,  showeth  that  I,  William 
Oreer,  of  the  first  part,  do  hereby  lease  unto  the  said  P.  J.  Ooogan, 
of  the  second  part,  his  heirs,  executors  or  assigns,  for  the  term  of 
seven  years,  to  take  date  from  the  first  day  of  July,  eighteen  hun  • 
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died  and  fiftj-niney  the  premiees  known  as  the  French  Goffee 
honfle^  No.  —  East  Bay,  for  the  sum  of  twelve  hundred  and  fiftj 
dollars  a  year,  payable  quarterly.  The  said  P.  J.  Coogan,  his  heirs, 
executors  or  assigns,  of  the  second  part,  agree  to  put  and  keep  the 
premises  in  good  order,  and  to  keep  the  pumps,  privies,  roof,  gut- 
ter, drains,  cistern,  etc.,  in  good  order  always.  And,  furthermore, 
that  if  any  improvements  of  any  kind  are  made,  that  they  are  tD 
remain  on  the  premises;  and  that  the  said  P.  J.  Ooogan  does  bind 
himself,  his  heirs,  executors  or  assigns  to  the  above,  and  that  the 
premises  are  to  be  known  and  used  as  a  coffee-house,  or  restaurant; 
and  it  is  understood  and  agreed  that  if,  at  any  time,  one  quarter's 
rent  shall  be  in  arrears  or  unpaid,  or  the  said  lessee  transfer  this 
lease  without  the  written  consent  of  lessor,  the  said  William  Oreei 
may  be  at  liberty  to  determine  this  lease,  and  repossess  the  said 
premises.  And,  furthermore,  the  said  P.  J.  Coogan,  his  heirs, 
executors  or  assigns,  do  bind  themselves  to  carry  out  faithf uUy  the 
written  lease. 

''WiLLIAK  GbBBB,      [seal.] 
"P.  J.  COOGAir.  [SBAL.] 

**  Signed,  sealed  and  delivered,  in  the  presence  of  (this  first  day 

of  July,  eighteen  hundred  and  fifty*nine.) 

''  £.  S.  Pakkbb, 

"  Albx.  Owbws." 

The  plaintiffs,  by  their  declaration  and  bill  of  particulars,  claimed 
the  rent  due  from  1st  April,  1862,  to  1st  July,  1866,  at  1312.50  per 
quarter,  and  interest 
The  defendant  pleaded  several  pleas.  The  third  was  as  follows: 
That  the  said  plaintiffs  ought  not  to  have  or  maintain  their  afore- 
said action  thereof  against  the  said  defendant,  because,  he  says, 
that  before  the  commencement  of  this  suit,  and  before  the  com* 
mission  of  said  breaches  in  the  plaintiff's  declaration  mentioned, 
to  wit,  on  the  15th  day  of  February,  A.  D.  1862,  at  Charleston, 
aforesaid,  in  the  State  aforesaid,  flagrant  war  existed,  and  that 
portion  of  Charleston  aforesaid,  in  which  said  leased  premises  in 
the  plaintiff's  declaration  mentioned  lie,  was  in  the  possession  and 
under  the  control  of  one  of  the  contending  armies,  and  by  virtue 
of  the  orders  of  the  military  power  then  and  there  present  md 
acting,  and  in  consequence  of  the  casualties  of  war  (for  which  the 
said  dcfondant  was  in  no  way  responsible,  and  which  he  could 
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neither  resist  or  oontrol),  said  defendant  was  compelled  to  Tacate 
and  abandon  said  leased  premises,  and  was  then,  and  erer  there- 
after has  been,  depriyed  of  the  peaceable  enjoyment  thereoL 

Issues  were  joined  on  all  the  pleas,  and  tiie  jnry  found  for  the 
platntiffiB  below  the  full  amount  of  their  clainL 

The  following  bill  of  exceptions  shows  the  points  of  law  sub- 
mitted to  this  court: 

At  the  trial  of  the  cause,  the  plaintiff,  to  maintaJTi  and  prove  the 
issue  on  his  part,  gave  in  evidence  the  lease  executed  on  the  1st  day  of 
July,  1859,  between  said  William  Oreer,  deceased,  and  the  said 
defendant,  Patrick  J.  Ooogan,  and  that  the  rent  of  the  premises  in 
said  case  mentioned  had  not  been  paid,  as  in  said  lease  stipulated, 
since  the  1st  day  of  April,  A.  D.  1862,  and  that  the  sum  of 
$6,056.37,  with  interest  thereon,  was  due  thereon  and  unpaid,  and 
evidence  tending  to  prove  that  the  defendant  has  never  surren- 
dered, or  intended  to  surrender,  said  premises ;  but  held  the  same 
during  and  after  the  termination  of  the  war,  and  up  to  the  end  of 
his  lease. 

And  the  defendant,  to  maintain  and  prove  the  issue  on  his  part^ 
offered  evidence  tending  to  prove  that  insurrection  and  rebellion 
existed  in  South  OaroUna,  and  that  the  governor  and  executive 
council  of  the  State  of  South  Oarolina,  about  the  10th  day  of 
February,  A.  D.  1862,  promulgated  the  following  order,  to  wit : 

"  STATE  OP  SOUTH  OABOLINA,  ) 

'*  ExBOunvB  OouKOiL  Ohambeb,  February  7, 1862.  f 

**  The  following  resolution,  by  the  governor  and  council,  adopted 
at  a  meeting  held  this  day,  have  been  ordered  to  be  published  : 

[bxtbaot.] 

'^Resolved,  That  the  commanding  general  of  the  Charleston 
department  is  hereby  authorized,  in  conjunction  with  the  mayor  of 
the  city,  to  close  all  grog-shops  and  prohibit  the  sale  of  all  intoxi- 
cating drinks  in  the  vicinity  of  the  lines  of  fortifications  now  being 
erected  in  and  about  the  city  of  Charleston,  during  the  time  that 
negroes  are  employed  upon  the  same ;  and  the  said  general  and 
mayor  are  further  authorized  to  establish  such  regulations  foi 
effecting  these  purposes  as  may  be  deemed  necessary  by  them. 

'^  Extracts  from  the  minutes. 

**  By  order  of  the  governor  and  council 

"F.  J.  Moses,  Jr.,  Secretary.^' 
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T&aty  pursuant  to  said  order,  the  oommanding  general  of  the 
Oharleston  department  of  the  State,  in  oonneotion  with  the  mayor 
of  the  dty  of  Charleston,  about  the  middle  of  Febroaiy,  1862, 
dosed  up  and  prohibited  all  business  of  the  defendant  at  tiie  said 
Prench  Ooflee-house. 

That,  from  that  time  forward,  by  virtue  of  said  orders,  and  by 
the  casualties  of  war,  the  defendant,  without  his  default  and  against 
his  wiU,  was  depriyed  of  the  possession  of  said  premises. 

That,  after  August,  A.  D.  1863,  until  the  close  of  the  war,  in 
April,  1865,  said  premises  were  within  range,  and  actually  repeat* 
edly  hit  and  greatly  injured  by  the  bombardment  of  Oharleston  by 
the  United  States  forces  on  Morris  Island. 

That,  at  the  close  of  active  military  operations  and  the  surrender 
of  Oharleston,  in  February,  1865,  said  premises  were  in  a  very 
dilapidated  condition,  so  much  so  as  to  be  uninhabitable. 

That  in  June,  1865,  the  defendant  petitioned  Oolonel  Woodford, 
United  States  military  commander  of  the  post  of  Oharleston,  who 
then  had  the  custody  and  control  of  said  premises,  for  permission 
to  occupy  them. 

That  the  petition  was  granted,  and  the  defendant  aufliorised  to 
occupy  the  premises,  free  of  rent,  of  the  United  States  for  the  time, 
on  the  express  condition  that  said  defendant  would  put  said  prem- 
ises in  repair. 

That,  pursuant  to  said  arrangement  with  said  military  com* 
mander,  the  defendant  entered  upon  and  repaired  said  premises, 
expending  thereon  about  11,000,  made  the  premises  habitable,  and 
thenceforward  occupied  them  till  June,  1866,  when  defendant  sur- 
rendered the  premises  to  the  plaintifE. 

Defendant  further  offered  to  prove  that,  on  July  1, 1862,  he  paid 
1312.50  rent,  in  full  to  April  1, 1862,  for  said  premises,  to  William 
Oreer,  deceased,  and  that  on  that  occasion  said  Greer  and  himself 
had  a  conversation  as  to  the  rent  of  said  coffee-house,  when  said 
Oreer  informed  defendant  that  ''while  the  then  state  of  things 
continued,  he,  Greer,  could  hardly  expect  him,  defendant,  to  pay 
rent.'' 

That  from  that  time  forward  till  some  time  in  1866,  rent  foi 
said  premises  was  never  demanded  by  said  Greer  or  any  other  per* 
son. 

The  court  refused  to  admit  the  evidence,  and  instnioted  the 
jury: 
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That  if  the  defendant  leased  the  premises  in  1859,  as  indicated 
by  the  lease  of  William  Greer  to  him,  for  seven  years,  and  pursuant 
to  the  lease  the  defendant  wiis  put  in  possession  of  the  premises, 
then  he  must  be  held  to  the  payment  of  all  the  rent,  as  stipulated, 
which  has  not  been  paid,  with  interest  thereon  from  the  time  it 
became  due. 

To  which  refusal  to  admit  said  evidence  on  behalf  of  the  defend* 
ant,  and  to  the  said  instructions  to  the  jury,  the  defendant  then 
and  there,  and  before  the  jury  had  withdrawn  from  the  bar,  did 
except. 

Oorbin,  for  plaintiff  in  error. 
Duryea  and  Cbian,  contra 

WxLLJkXD,  J.  It  is  important,  before  oonsidering  the  question 
peculiar  to  the  present  case,  to  ascertain  the  state  of  the  law  of 
South  Carolina  as  to  the  liability  of  a  tenant  for  years  to  pay  rent 
after  the  destruction  of  the  subject-matter  of  the  lease,  from  causes 
beyond  his  control.  This  question  will  be  looked  at  apart  from  the 
effect  of  the  covenants  usually  found  in  such  leases,  other  than  the 
covenant  to  pay  rent 

It  has  been  considered  that  Bayley  v.  Lawrence,  1  Bay,  499,  and 
Ripley  v.  Wightman^  4  McC.  447,  have  introduced  into  this  State 
a  doctrine  at  variance  with  the  common  law,  as  expounded  by  the 
adjudicated  cases  in  England,  and  the  leading  States  of  this  conn* 
try  following  the  common  law.  So  strong  has  this  impression  of 
the  state  of  our  local  law  been  abroad,  that  it  has  been  said  that, 
in  this  respect,  South  Carolina  follows  the  doctrines  of  the  civil  law. 
When  it  is  considered  that,  both  by  custom  and  statute  law,  the 
rules  and  principles  of  the  common  law  have  been  made  the  foun- 
dation of  our  judicial  system,  it  will  be  apparent  that  strong  neces- 
sity should  exist  before  we  ascribe  to  the  courts  that  decided  those 
cases,  an  intention  to  introduce  into  this  State  principles  and  rules 
foreign  to  our  usages  and  system  of  laws.  It  is  apprehended  tliar  a 
clear  idea  of  the  effect  of  these  decisions,  and  a  review  of  the  state 
of  the  common  law,  on  this  subject,  will  make  it  apparent  that  no 
«uch  necessity  exists. 

The  doctrine  acted  upon  by  the  courts  of  this  State  may  be  stat<»d 
tts  follows  :  that  where  there  is  a  substantial  destruction  of  the  sulv 
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ject-matter,  out  of  which  rent  is  reserved  in  a  lease  for  jean,  by  an 
act  of  God,  or  of  public  enemies,  the  tenant  may  elect  to  rescind, 
and,  on  surrendering  all  benefit  thereunder,  shall  be  discharged  from 
the  payment  of  rent. 

BayUy  v.  Lawrence,  1  Bay,  499,  is  the  first  reported  case  in 
which  this  principle  was  applied.  The  report  of  that  case  is  exceed- 
iLgly  brief,  and  it  appears,  by  the  reporter's  note,  that  it  was 
omitted  in  the  publication  of  the  cases  of  1792  Why  this  omission 
occurred,  whether  as  the  result  of  accident,  or  because  the  report 
did  not  sufficiently  present  the  ground  of  the  judgment  of  the 
court,  is  not  explained.  That  was  an  action  of  coyenant  for  rent 
in  arrear,  brought  on  a  lease  of  a  shipyard,  at  Hilton  Head,  for  ten 
years,  dated  the  6th  day  of  June,  1774.  The  defense  was,  that  the 
defendant  was  driven  off  by  the  casualties  of  war  and  deprived  of 
the  enjoyment.  It  was  resolved,  per  curiam,  ''that  the  defendant 
ought  to  pay  for  the  time  he  peaceably  enjoyed  the  premises,  but 
not  for  the  time  he  was  prevented  by  tiie  casualties  of  war.''  This 
is  all  that  is  given  to  us  of  the  facts  of  the  case,  or  of  the  conclu- 
sions of  the  court.  It  does  not  appear  whether  the  immediate 
cause  of  the  defendant's  being  "  driven  off  "  and  ''  deprived  of  the 
enjoyment "  of  the  shipyard  was  force  or  fear  acting  upon  him  per- 
sonally, or  the  destruction  of  the  property  that  constituted  the 
main  value  of  the  shipyard,  as  such.  Nor  does  it  appear  whether 
or  not  the  defendant  resumed  possession  of  the  premises  after  the 
end  of  the  hostile  occupation,  which  must  have  ceased  before  the 
end  of  the  term.  We  are  left  to  infer  in  deducing  these  import- 
ant  facts,  vital  to  the  understanding  of  the  authority  of  the  case. 
It  is  reasonable  to  infer  that  the  principal  value  of  the  shipyard 
consisted  in  the  buildings,  ways,  and  other  conveniences  for  build- 
ing, repairing  and  launching  vessels.  Lands  convenient  for  such  a 
purpose  are  not  likely  to  be  valuable  for  agricultural,  nor,  when 
remote  from  populous  communities,  for-  other  general  purposes. 
Nor  is  it  to  be  assumed  that  the  site,  occupied  by  this  shipyard, 
possessed  any  extraordinary  or  peculiar  value,  as  compared  with 
other  lands  similarly  related  to  the  waters  of  that  extensive  harbor, 
80  as  to  have  formed  an  important  element  of  the  consideration 
upon  which  the  rent  reserved  was  agreed  to  be  paid.  As  a  hostile 
force  would,  naturally,  seek  to  destroy  the  means  by  which  an  enemy 
could  build  and  repair  vessels,  it  is  to  be  presumed  that  the  conve- 
niences and  appliances  that  constituted  the  principal  value  of  the 
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shipyard  were  destroyed.  If  these  conclusions  are  correctly  drawn, 
the  case  is  distingaished  from  Pollard  y.  Schaaffer,  1  Dallas,  210, 
where  it  was  held  that  the  occupation  of  leased  premises  by  an 
alien  enemy  was  no  ground  for  a  reduction  of  the  rent  agreed  on. 
Under  this  view  of  Bayhy  v.  Lawrence,  its  doctrine  will  be  found 
fairly  embraced  within  the  statement,  already  made,  of  the  ground 
assumed  by  the  courts  of  this  State.  It  would  be  an  instance  of 
relief  granted,  in  the  nature  of  rescission,  on  the  ground  of  the  sub- 
stantial destruction  of  the  subject-matter  of  the  lease. 

This,  doctrine  was  Tery  fully  drawn  out  in  Ripley  t.  Wightman, 
4  McO.  447.  COLCOGK,  J.,  says  :  ^'If  a  man  lease  a  house  for  a 
year,  and  during  the  term  it  is  rendered  untenantable  by  a  storm, 
the  rent  ought  to  be  apportioned  according  to  the  time  it  was  occu- 
pied." He  places  this  upon  the  ground  that  '*  the  title  to  the  rent 
is  founded  on.  the  presumption  that  the  tenant  enjoys  the  thing 
during  the  contract"  The  application  of  this  privilege  to  the  facts 
of  that  case  involyed  the  idea  that  in  a  lease  of  a  dwelling-house, 
for  the  purpose  of  a  residence,  when  the  land  that  supports  and  ad- 
joins the  house  is  designated  to  be  occupied  only  as  accessory  to 
such  residence,  the  use  of  the  house  for  that  purpose  is  to  be 
regarded  as  the  proper  subject-matter  of  the  lease,  and  all  other 
matters  as  incidental  thereto ;  and  also  that  the  destruction  of  the 
house,'  to  the  extent  of  rendering  it  useless  as  a  residence^  is  a  sub- 
stantial destruction  of  the  subject-matter  of  the  lease.  We  have 
here  the  distinction  upon  which  the  determinations  of  the  courts  of 
our  State  rest,  which  have  been  charged  with  carrying  the  law  in 
a  cTtrection  divergent  from  the  proper  course  of  the  common  law.  It 
is  involved  in  the  question  whether  the  actual  physical  destruction 
of  the  property,  the  usufruct  of  which  was  contemplated  by  the 
lease,  is  essential  as  ground  for  rescinding  the  lease,  or  whether  the 
destruction  of  the  possibility  of  an  usufruct,  such  as  was  in  contem- 
plation of  the  parties  to  the  lease,  is  sufficient  ground  for  such  re- 
scission. It  is  very  clear  that  the  latter  view  has  been  judiciously 
settled  in  this  State,  and  acquiesced  in  by  both  legislature  and 
people  for  too  many  years  to  be  disturbed  at  this  time.  It  must  be 
assumed  that  the  relations  of  landlord  and  tenant,  as  they  exist  at 
this  day  throughout  the  State,  have  been  constructed  upon  the 
idea  of  the  law  thus  promulgated  by  the  highest  judicial  authority 
ef  the  State.  It  remains  to  be  seen  whether  this  view  of  the  law 
Vol.  XVI.  — 84 
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has  not  a  higher  sanctioti  of  authority  and  reason  than  the  opposite 
doctrine. 

The  next  case  to  be  noticed  was  Bcuyott  v.  Parnell,  2  Bail.  424, 
which  was  decided  on  authority  of  Ripley  v.  Wightmafi.  O'Nraxi^ 
J.^  says  of  Ripley  y.  Wightman :  ^^  In  that  case,  the  act  of  Ood  was 
held  a  rescission  of  the  contract."  He  applied  the  same  role  in  the 
same  case  before  the  court,  holding  that  a  contract  for  the  hiring  of 
a  slave  was  ended  by  the  death  of  the  slave,  that  being  the  act  of 
Ood.  This  same  doctrine  was  again  sanctioned  in  Corley  t.  Kleck- 
ley,  Dud.  35,  and  in  Wilder  v.  Richarsdony  id.  323. 

Before  examining  the  merits  of  the  position  assumed  by  the  courts 
of  this  State  upon  precedent  and  authority,  it  is  important  to  ascer- 
tain whether  this  is  in  fact  an  open  question  under  the  English  and 
American  decisions. 

As  the  doctrine  above  stated  is  applicable  only  to  the  case  of  a 
destruction  of  the  premises  by  the  act  of  God  and  the  public  ene- 
mies, it  will  be  unnecessaiy  to  look  into  the  great  mass  of  cases, 
English  and  American,  where  the  injury  complained  of  arose  from 
fire,  either  originating  on  the  premises  or  adjoining  them.  Among 
the  cases  thus  shut  out  of  view  are  the  following:  Belfour  v.  Weston^ 
1  T.  R.  310 ;  Monk  v.  Cooper,  1  Ld.  Baym.  1477,  and  2  Strange, 
763  ;  Baher  v.  HoUzapffel,  4  Taunt.  45,  and  18  Ves.  115  ;  WdUon  v. 
WcUerAause,  3  Saund.  420 ;  Bullock  v.  Domitt,  6  T.  R.  650 ;  Ld. 
Chesterfield  v.  Bolton,  Oom.  Rep.  627  ;  Leeds  v.  Cheatham,  1  Sim. 
146  ;  Izou  V.  Chrton,  35  Eng.  0.  L.  1 98  ;  Loft  v.  Dennis,  102  id. 
484;  Willard  v.  Tittman,  19  Wend.  358 ;  HaOett  v.  Wylie,  3  Johns. 
44  ;  Graves  v,  Berdan,  29  Barb.  100  ;  S.  C,  26  N.  Y.  498 ;  Magato 
V.  Lambert,  3  Penn.  444 ;  Fowler  v.  Bott,  6  Mass.  63,  and  Phillips 
V.  Stevens,  16  id.  238. 

In  all  these  cases  it  has  been  held  that  the  destruction  of  leased 
premises  by  fire,  occurring  through  accident  or  negligence,  does 
not  afford  ground  for  relieving  the  tenant  from  the  payment  of  rent 
It  is  worthy  of  remark  that  in  all  these  cases  there  is  not  one  in 
which,  so  far  as  appears  by  the  reports,  the  tenant  put  himself 
upon  the  distinctive  ground  of  a  right  to  rescind-  by  an  act  of  sur- 
render. On  the  other  hand,  Baker  v.  Holtzapffel  was  decided  on 
the  ground  that  there  had  been  no  steps  taken  by  the  tenant  in  order 
ic  make  a  rescission  effectual.  These  cases  are  strong  authority  for 
holding  that,  during  the  continuance  of  the  lease,  no  abatement  oi 
rtrat  can  be  claimed  by  reason  of  injury  to  the  leased  premises  b} 
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fire.  -It  has  been  generally  assumed,  howeyer,  and  perhaps  not 
without  reason,  that  their  effort  is  to  deny  the  right  of  the  tei.«nt 
to  relief  in  any  form  in  such  cases. 

It  will  not  be  necessary  to  inquire  whether  cases  of  the  destruc- 
tion of  the  subject-matter  of  the  lease  by  negligent  or  accidental 
fire  are  distinguishable  from,  or  stand  as  exceptions  to,  the  rule  that 
the  destruction  of  the  subject-matter  of  the  lease  by  the  act  of  God 
or  the  public  enemies,  works  a  dissolution  of  the  lease  at  the  election 
of  the  lessee.  If  it  can  only  be  regarded  as  an  arbitrary  exception, 
still  strong  reasons  have  been  urged  why  relief  should  not  be  ex- 
tended to  such  cases.  Ijoss  by  fire  is  an  ordinary  risk  that  may 
fairly  have  been  considered  within  the  contemplation  of  the  parties. 
The  exercise  of  prudence  aad  care,  on  the  part  of  the  tenant  who 
has  control  of  the  premises  during  the  lease,  may  ayert  the  danger, 
or  at  least  diminish  its  injurious  consequences.  To  throw  the  con- 
sequences of  the  loss  wholly  on  the  lessor  diminishes  unduly  the 
interest  prompting  the  tenant  to  the  exercise  of  that  care  due  in  his 
relation  to  his  landlord,  while  an  unscrupulous  tenant,  with  a  hard 
bargain,  would  find  himself  tempted  to  destroy  the  premises 
secretly,  in  order  to  escape  the  payment  of  rent.  These  considera- 
tions are  unanswerable,  when  the  fire  originates  upon  the  premises 
in  the  possession  of  the  tenant. 

To  undertake,  in  such  cases,  to  draw  a  line  between  aocidental 
and  negligent  fires  would  be  impracticable,  from  the  nature  of  the 
cause  of  inquiry. 

We  may  also  exclude  from  consideratjon,  in  the  present  connec- 
tion, a  class  of  cases  in  which  the  relation  of  landlord  and  tenant 
has  been  modified  by  ooTenants  to  maintain,  support  and  repair, 
and  to  surrender  possession  of  the  premises  at  the  end  of  the  term 
in  an  agreed  condition.  Of  these,  1  Dyer,  23,  is  an  instance.  In 
that  case  one  bound  by  his  covenant  to  sustain  and  repair  the  banks 
of  a  water-course  was  held  liable  on  his  covenant  for  damage  occur- 
ring through  an  extraordinary  flood.  In  this  case,  although  the 
defendant  was  a  lessee,  no  question  was  made  as  to  any  diminished 
value  of  the  leased  premises;  nor  was  any  demand  for  rent  involved. 

Canal  Nav.  v.  Pritchard,  6  T,  B.  750;  Bulloeh  v.  DwiiiUy  6  id. 
650;  Lord  Chesterfield  v.  BoUan,  Com.  R  627;  Arden  v.  PuUen, 
10  M.  &  W.  321;  Leeds  v.  CheetAam,  1  Sim.  146,  and  Phillips  v. 
Sevens,  16  Mass.  238,  are  all  cases  of  this  class.  In  all  these  cases 
ibe  rights  of  the  parties  dejwnded  upon  the  force  and  effect  of 
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ooTenants  to  repair,  and,  aocordingly,  they  hare  no  bearing  on  the 
question  under  immediate  oonsideration. 

Paradine  t.  Jane,  Allejn,  26;  Sty.  47;  and  PoUard  r.  Sckaaffmr, 
1  Dallas,  210,  inyolye  a  somewhat  similar  principle,  bat  do  not 
touch  the  present  question.  In  both  of  these  cases  the  oomplaint 
was  that  the  defendant  had  been  deprived  of  the  possession  of  the 
leased  premises  by  an  alien  enemy,  and  not  that  the  subjeot-matter 
of  the  lease  had  been  destroyed.  The  thing  leased  remained  in 
•existence  still,  although  the  lessee  had  incurred  the  personal  mis- 
fortune of  losing  the  advantage  he  had  anticipated  from  it. 

Hart  V.  Windsor,  12  M.  &  W.  66;  Sutton  v.  Tmple,  12  id.  52, 
and  Smith  v.  Marrable,  11  id.  5,  are  oases  in  the  Exchequer 
at  variance  with  themselves  upon  the  question  whether  there  is 
incident  to  a  lease  an  implied  covenant  that  the  premises  are  fit  for 
the  purpose  for  which  they  were  hired.  In  Hart  v.  Windsor,  and 
Sutton  V.  Temple,  the  existence  of  such  an  implied  covenant  was 
denied,  while  in  Smith  v.  Marrable  the  tenant  was  relieved  on  the 
ground  of  a  breach  of  such  implied  covenant.  It  is  true  that  Hart 
V.  Windsor  professes  to  overrule  Smith  v.  Marrable.  Pa&kb,  B., 
who  delivered  the  opinion  of  the  court  in  both  of  these  cases,  says 
that  the  decision  in  Smith  v.  Marrable  rested  on  Edwards  v.  Ether- 
ington.  By.  &  M.  268,  and  7  D.  &  B.  117;  Collins  v.  Barrow,  1  M. 
&  Bob.  112,  and  Salisbury  v.  Marshall,  4  Gar.  &  P.  65,  and  that 
these  cases  were  not  law.  Whether  this  sweeping  overthrow  met 
the  approval  of  the  King's  Bench,  whose  decisions  were  involved, 
does  not  appear  from  any  case  brought  to  notice.  In  Sutton  v.  Tem- 
ple, a  different  account  is  given  by  the  same  court  ot  Smith  v.  Mar^ 
ruble.  It  is  there  said  that  the  case  in  hand  was  distinguished 
from  Smith  v.  Marrable  on  the  ground  that  in  the  latter  case  the 
contract  was  a  mixed  one  of  land  and  chattels  (a  furnished  house), 
and  that,  while  there  is  such  an  implied  contract  in  regard  to  chattels, 
there  is  none  in  the  case  of  land.  The  report  of  the  case  (in  11  M.  & 
W.  5)  gives  no  such  character  to  Smith  v.  Marrable.  The  lease,  in 
the  latter  case,  is  set  forth,  making  no  mention  of  chattels  of  any 
description,  and  the  question  came  before  the  court  upon  the  charge 
of  the  chief  baron  to  the  jury  to  the  effect  ''  that,  in  point  of  law, 
every  house  must  be  taken  to  be  let  upon  the  implied  condition 
that  there  was  nothing  about  it  so  noxious  as  to  render  it  uninhabit- 
able." Standing  by  themselves,  these  cases  in  the  Court  of  Bx< 
chequer  are  of  unsettled  authority;  but  their  weight  will  be  stiD 
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more  diminished  when  we  come  to  look  at  Edwards  y.  Ethrington 
and  Cawie  v.  Ooodmn,  35  Eng.  0.  L.  162.  Whatever  may  be  the 
merits  of  the  controversy  as  to  the  implication  of  covenants  of  fit- 
nesSy  we  are  not  required,  at  the  present  time,  to  hold  the  balances 
in  its  settlement — ^f or  the  principle  involved  in  these  cases  is  dearly 
distingnishable  from  that  which  forms  the  gronnd  of  the  doctrine 
that  the  distraction  of  the  subject-matter  of  the  lease  by  the  act  of 
Gk>Q  or  the  public  enemies  works  a  dissolution  of  the  lease  at  the 
election  of  the  tenant. 

Edwards  v.  EthringUmj  and  Cowte  v.  Ooodwiny  approach  nearer 
to  the  question  in  hand.  Edwards  v.  EtheringUm^  24  Eng.  0.  L. 
437,  also  reported  under  the  name  of  Edwards  v.  Hethrington^  in 
16  id.  272,  was  a  case  where  the  premises  became  uninhabitable 
during  the  term,  as  a  consequence  of  natural  decay.  The  tenant 
elected  to  rescind,  and  returned  the  key  to  the  lessor.  The  court 
held  that  he  was  entitled  to  be  relieved,  as  he  had  lost  the  bene- 
ficial use  of  the  premises  without  fault  on  his  part.  Cawie  v.  Oood^ 
wiriy  38  Eng.  C.  L.  162,  9  Car.  &  P.  378,  involved  the  same  prin- 
ciple and  received  the  same  solution. 

It  is  apparent  that  if  these  cases  possess  authority,  it  tends  to 
enlarge  the  doctrine  stated  above,  and  places  a  destruction  of  the 
habitable  quality  of  a  house  by  natural  decay,  without  the  fault  of 
the  tenant,  on  the  same  footing  as  if  the  cause  of  such  injury  was 
the  act  of  God,  or  of  the  public  enemies.  Arden  v.  Putten,  10 
M.  &  W.  321,  was,  also,  a  case  of  decay,  though  alleged  to  have 
resulted  from  bad  original  construction  ;  but  the  tenant  had  cov- 
enanted to  repair,  and  that  created  a  clear  distinction  from  Edwards 
V.  Etheringtony  and  Corvie  v.  Goodwin, 

Graves  v.  Berdan,  26  N.  Y.  498;  S.  C,  29  Barb.  100,  directly 
affirms  the  doctrine  under  immediate  consideration.  That  was 
an  action  for  rent  of  apartments  in  a  building  afterward  de- 
stroyed by  fire.  Emott,  J.,  whose  opinion,  delivered  in  the 
Supreme  Oourt,  received  the  direct  sanction  of  the  Oourt  of  Appeals^ 
takes  ground  that  where  the  estate  is  gone,  and  the  thing  demised 
no  longer  exists,  no  rent  can  any  longer  be  recovered.  He  applies 
this  to  the  case  in  hand,  holding  that  the  destruction  of  the  apart- 
ments was  the  total  destruction  of  the  thing  leased,  and  concluded 
that  the  tenant  ought  to  be  discharged  from  the  payment  of  rent. 
T^his  conclusion  was  sustained  on  appeal.  The  opinion  in  the  Court 
of  Appeals  states  :  "  That  at  common  law,  wliere  i\w  interest  of  the 
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lesaee  in  a  part  of  the  demised  premises  was  destroyed  by  the  act 
of  Ood,  so  that  it  was  incapable  of  any  beneficial  enjoyment^  the 
lent  might  be  apportioned. ''  This  was  the  ground  on  which  the 
judgment  in  the  case  rested.  It  is  true  the  opinion  branched  out 
into  collateral  matter,  tending  to  narrow  down  the  practical  value 
of  the  rule  ;  but,  so  far  as  the  case  settled  the  law  of  New  York, 
it  carries  it  beyond  the  doctrine  of  the  courts  of  this  State,  as  stated 
above,  by  extending  it  beyond  the  act  of  Ood  and  the  public  ene- 
mies to  one  of  accidental  fire. 

Cass  V.  Rfidale,  2  Ves.  280,  was  not  a  case  of  landlord  and 
tenant,  but  was  a  bill  for  a  specific  performance  of  a  contract  for 
the  purchase  of  houses,  where  it  appeared  that,  after  suit  brought, 
the  houses  were  destroyed  by  an  earthquake.  The  court  decreed 
a  specific  performance.  As  the  present  question  arises  out  of  the 
peculiar  contract  that  exists  between  landlord  and  tenant,  Gass  v. 
Rudale  can  throw  no  light  upon  it; 

Tavsrner^s  casSy  1  Dyer,  56,  applied  the  principle  in  question, 
allowing  the  rent  to  be  apportioned  where  there  was  a  lease  of  land 
and  sheep,  and  the  sheep  died  during  the  term. 

From  the  foregoing  review  of  the  authorities  on  which  those  rely 
who  have  affirmed  that  Bayley  v.  Lawrence  and  Ripley  v.  Wight' 
man  run  counter  to  the  course  of  the  common  law,  it  wiU  be  seen 
that,  so  far  as  it  regards  adjudicated  cases,  there  is  no  conflict  with 
the  principle  of  these  cases.  It  is  true  that,  in  some  of  these  cases, 
expressions  are  employed  inconsistent  with  the  application  of  the 
principle  that  has  been  made  in  our  courts  ;  but  the  consideration 
of  these  judicial  views  and  opinions  belongs  to  that  part  of  oui 
discussion  which  will  take  into  account  the  state  of  authority. 

Regarding,  then,  the  question  as  an  open  one  upon  the  adjudi- 
cated cases  in  England  and  this  country,  we  will  proceed  to  consider 
its  merits  more  closely. 

The  question  is  two-fold  : 

1st.  Where  there  is  a  substantial  destruction  of  the  subject-matter 
out  of  which  rent  is  reserved  by  a  lease  for  years,  by  an  act  of  God, 
or  of  the  public  enemies,  may  the  tenant  elect  to  rescind  the  leasee 
and,  on  surrendering  all  benefit  thereunder,  may  he  be  discharged 
from  the  payment  of  rent  ? 

2d.  Whether  the  actual  physical  destruction  of  the  property,  the 
usufruct  of  which  was  contemplated  by  the  lease,  is  essential  tc 
(onn  a  ground  for  rescinding  the  lease,  or  whether  the  destruction 
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of  the  possibility  of  an  asufmot,  such  as  was  contemplated  by  the 
parties  to  the  lease,  is  sufficient  ground  for  such  rescission. 

We  belieye  it  wiU  be  found  fchat  the  better  reason  and  the  weight 
of  authority  lies  on  the  side  supporting  the  proposition  advanced  in 
the  first  question,  just  stated,  as  well  as  in  the  latter  category  of  the 
second  question,  that  the  idea  of  mere  physical  destruction  has  never 
been  prominent,  and  that  the  possibility  of  a  beneficial  enjoyment, 
according  to  the  clear  intent  of  the  lease,  has  been  ;nade  the  test 
of  the  integrity  of  the  lease.  Bent  is  defined  to  be  a  certain 
yearly  profit  in  money,  provisions,  chattels,  or  labor  arising  ont  of 
lands  and  tenements,  in  retribution  for  the  use.  8  Kenfs  Com. 
460. 

This  definition,  with  v.ery  little  difference  in  the  form  of  state- 
ment, and  none  in  its  import  and  effect,  is  generally  agreed  upon. 
The  existence  of  rent,  therefore,  presupposes  land,  and  a  possible 
usufruct,  for  there  can  be  no  just  demand  for  retribution  or  com- 
pensation for  that  which  does  not  exist.  An  agreement  to  pay  rent, 
whether  a  simple  contract,  or  a  covenant  in  form,  is  controlled  by 
the  nature  of  rent.  If  the  conditions  under  which  rent  accrues  do 
not  exist,  there  is  nothing  for  either  an  agreement  or  a  covenant  to 
pay  rent  to  rest  upon.  A  corresponding  definition  of  a  lease  was 
given  by  Judge  Thompson  in  the  United  States  v.  Orattot^  14  Pet 
835.  He  says:  ^'  The  legal  understanding  of  a  lease  for  years  is  a 
<}ontract  for  the  possession  and  profits  of  land  for  a  determinate 
period,  with  the  recompense  of  rent."  But  the  possession  of  land 
derives  value  only  from  its  profits,  immediate  or  prospective.  The 
lessee  for  a  short  term  ought  to  be  regarded  as  contemplating  im- 
mediate profits  —  the  owner  of  the  reversion  as  looking  to  prospect- 
ive profits.  The  definition  of  rent,  as  we  have  seen,  is  based  upon 
the  idea  of  '*  yearly  ^  or  present  profits.  Where  parties  contract 
together  in  terms  that  import  the  relations  expressed  by  the  forego- 
ing definitions,  it  is  obvious  that  their  contract  ought  to  receive 
3uch  a  construction  as  to  preserve  the  rights  and  equities  lying  at 
the  foundation  of  such  definitions.  The  equity  of  a  contract  is  its 
life,  springing  out  of  the  idea  of  a  reciprocity  of  benefits  and  obliga- 
tions. Henoe,  a  contract,  without  a  consideration,  being  wanting 
in  the  elements  of  equity,  is  void  at  law.  When  the  equity  of  a 
contract  is  in  harmony  with  its  terms,  it  is  enforced  at  law.  A 
contract  is  the  law  of  the  parties — its  equity  is  the  reason  of  that 
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law,  and  it  is  not  a  mere  figure  of  speech  to  say,  that  where  the- 
reason  ceases  the  law  ceases  also. 

On  the  other  hand,  the  ordinary  contract  for  the  payment  of 
money  at  a  fixed  time,  or  on  a  fixed  contingency,  must  be  defined 
in  terms  expressing  qnite  a  different  intention.  The  consideration 
of  a  contract  to  pay  money  must  be  either  a  right  or  thing  acquired, 
or  an  obligation  capable,  in  intendment  of  law  and  by  the  process 
of  law,  of  being  tamed  into  value.  The  consideration  of  a  lease  is 
not  the  possession  alone  of  land,  bat  possession  with  its  profits. 
The  lessor  assumes  no  obligation  that  there  shall  be  profits,  nor  can 
any  process  of  law  produce  such  profits.  The  basis  of  the  consid- 
eration is,  then,  an  expectation  of  profits;  all  that  the  lessee  gets 
being  a  right  to  produce  and  take  them  if  they  exist.  It  may  well 
be  that  the  lessee  takes  all  ordinary  risks  of  loss.  The  real  consid* 
oration  is,  therefore,  in  the  nature  of  a  power  of  limited  control 
over  the  premises,  and  to  take  to  his  own  use  the  profits.  This 
power,  to  answer  the  ends  of  the  lease,  must  be  upheld  during  the 
term.  It  may  be  destroyed  either  by  the  act  of  the  lessor  or  of  one 
claiming  under  him  or  against  him,  by  title  paramount,  or  by  the 
destruction  of  the  subject-matter  of  the  lease  through  some  agency 
not  embraced  in  the  risk  taken  by  the  lessee. 

In  the  first  case,  all  are  agreed  that  the  tenant  is  entitled  to 
relief.  In  the  second  case,  the  words  ^'demise,''  or  ''let/'  er 
equivalent  words,  import  a  covenant  of  quiet  enjoyment,  under 
which  the  tenant  may  have  relief.  Hart  v.  Windsor,  12  M.  &  W.  66. 
Why  is  this  covenant  of  quiet  enjoyment  implied  by  the  law  from 
the  mere  fact  that  the  contract  is  one  of  letting?  Clearly  because 
the  equity  demands  that  the  power  of  the  lessee  should  be  upheld 
when  he  has  not  taken  the  risk  of  its  destruction.  Unless,  there- 
fore, it  can  be  shown  that  the  lessee  has  taken,  subject  to  the  risk 
of  destruction  by  the  act  of  Qod  and  the  public  enemies,  this  prin- 
ciple should  give  him  relief.  It  is  claimed  that  where  one  cove- 
nants to  perform  an  act,  it  is  no  ground  of  relief  tiiat  the  act  became 
impossible  through  the  act  of  Ood  or  the  public  enemies.  WaUan 
V.  Waterfunisey  3  Saund.  422,  note  a.  If,  while  the  covenant  to  pay 
rent  continues  in  force,  this  might  be  an  answer  to  the  claim  thii; 
performance  was  prevented  by  an  act  of  Ood  or  the  public  enemy, 
still  the  covenant  is  subsidiary  to  the  lease,  and  if  the  lease  falls, 
must  fall  with  it,  for  the  right  to  rent  must  precede  the  right  to 
enforce  the  covenant    The  present  question  can,  therefore,  receive 
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no  solution  from  this  principle  applicable  to  covenants.  The  ques- 
tion, then,  recurs,  can  the  lessee,  in  the  absence  of  a  clear  expres* 
flion  of  such  intent,  be  regarded  as  haying  assumed  the  risk  of  the 
destruction  of  the  leased  premises  by  the  act  of  Ood  or  the  public 
enemies?  That  such  an  event  is  to  be  regarded  as  extraordinary, 
and  not  generally  to  be  considered  as  within  the  contemplation  of 
parties  in  their  ordinary  dealings,  must  be  admitted.  On  this  ques- 
tion we  are  of  opinion  that  the  weight  of  authority,  supported  by 
many  adjudicated  cases,  sustains  the  doctrine  we  have  presented, 
and  that  no  adjudicated  case  denies  it,  while  the  habits  and  customs 
of  the  people  embrace  it  as  one  of  the  fixed  ideas  upon  which  their 
daily  dealings  are  based. 

According  to  BoUe's  Abr.  939,  possession  of  the  leased  prem- 
ises by  the  king's  enemies  does  not  suspend  the  rent,  and  the  reason 
assigned  is,  that  by  express  agreement  the  lessee  14  bound  to  pay 
under  all  risks.  The  case  here  put  does  not  imply  a  destruction  of 
the  subject-matter  of  the  lease,  but  a  mere  interruption  of  the 
lessee's  enjoyment  of  it  Again,  it  is  said,  that  if  part  of  the  leased 
land  is  overflowed  by  fresh  water,  the  rent  does  not  cease,  but  if 
overflowed  by  the  sea,  the  right  to  rent  to  such  paH;  is  gone.  The 
overflowing  by  fresh  water  is  not  regarded  as  inconsistent  with  a 
several  enjoyment  of  the  land,  though  changed  in  the  character  and 
value  of  its  profits;  but  the  sea  makes  all  that  it  covers  common; 
hence,  in  this  case  there  is  an  actual  destruction  not  physical  —  for 
the  land  still  remains  under  the  sea  —  but  legal  and  beneficial.  Id. 
236.  This  is  a  distinct  affirmance  of  the  principle  in  question. 
Tavemer^s  cassy  1  Dyer,  56,  is  an  instance  of  the  application  of  the 
principle  in  question  to  a  lease  of  land  and  sheep,  when  the  sheep 
died.  The  arguments  against  the  judgment  which  apportioned 
the  rent  were  ^dressed  against  the  doctrine  under  consideration, 
nor  was  any  distinction  attempted  to  be  drawn  between  leases  of 
land  alone  and  mixed  leases  of  land  and  chattels,  as  was  afterward 
done  in  Sutton  v.  Temple, 

It  must,  therefore,  be  regarded  that  the  principle  contended  for 
met  the  approbation  of  the  court  We  have  already  seen  that  this 
principle  was  applied  in  Edwards  v.  Etherington  and  Cowie  v. 
Ooodwin^  and  in  these  cases  carried  beyond  the  limits  contended 
for. 

The  note  of  a  decision  of  Lord  Mai^bfield,  referred  to  by  BuiiSB, 
J»,  in  the  case  of  Belfaur  v.  Weston^  1  T.  R  312,  has  relation  to 
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a  case  of  boming  by  fire,  in  which  case  he  says  the  landlord  is  not 
obliged  to  rebuild,  but  the  tenant  is  obliged  to  pay  rent  dniing  the 
whole  term,  has  no  bearing  on  the  present  question,  as  we  haTa 
already  seen.  Baker  y.  BoUzapffely  4  Taunt.  44,  whioh  was  on 
action  for  use  and  occupation  of  premises  destroyed  by  fire.  Lord 
Mansfield  put  the  decision  upon  the  distinct  ground  that  the  de- 
fendant had  made  no  offer  to  deliver  up  the  premises.  This  ioae 
would  lead  to  the  conclusion  that  at  that  time  it  was  not  fully  set- 
tled that  a  loss  by  fire  conferred  no  right  on  the  tenant  to  rescind. 
When  the  same  parties  came  before  Lord  Eldois'  for  equitable  re- 
lief (18  Yes.  115),  he  disposed  of  the  case  on  the  ground  that 
there  was  no  relief  in  equity  in  sueh  a  case  beyond  what  the  law 
afforded.  Lord  Nobthixtotok,  in  Brawn  y.  Quitter^  Ambler,  619, 
says:  '' The  justice  of  the  case  is  so  clear  that  a  man  should  not 
pay  rent  for  what  he  cannot  enjoy,  and  that  occasioned  by  on  acci- 
dent which  he  did  not  undertake  to  stand  to,  that  I  am  surprised 
it  should  be  looked  upon  as  so  clear  a  thing  that  there  should  be 
no  defense  to  such  an  action  at  law.'*  This  was  said  of  the 
burning  of  leased  premises  by  fire,  and  although  it  may  have  been 
inapplicable  to  the  case  in  hand,  is  no  mean  support  to  the  more 
general  position  contended  for. 

It  is  said  in  the  note,  at  page  422  of  3  Saund.  ( Walton  y. 
Waterhause),  that  if  there  is  an  express  covenant  to  pay  rent,  ten- 
ant is  bound  to  pay,  though  the  premises  be  burnt  or  blown  down. 
It  is  also  said,  in  the  same  note,  *'  and  as  it  appears  from  the  before- 
mentioned  case  of  Faradine  v.  Jane,  Alleyn,  26,  that  it  is  no  plea, 
in  such  case,  to  an  action  of  covenant  for  non-payment  of  rent  to 
say  that  the  house  was  destroyed  by  the  king's  enemies,  or  that 
the  defendant  was  evicted  and  turned  out  of  possession  by  them,  so 
it  is  equally  no  reason  to  say  that  the  house  was  burnt  down,  and, 
therefore,  he  is  not  bound  to  pay  rent. 

The  doctrine  contended  for  does  not  assume  that  the  plea  here 
stated  to  have  been  made  in  Paradine  v.  Jans  would  be  good.  It 
is  not  the  destruction  of  the  buildings  on  the  leased  land,  whether 
by  the  act  of  God  or  the  public  enemy,  that  in  itself  constitutes 
the  right  to  relief  against  the  covenant  to  pay  rent;  but  it  is  such 
a  destruction  as  reaches  to  the  subject-matter  of  the  lease,  or  the 
thing  that  must  be  regarded  as  the  consideration  of  the  agreement 
fcc  i^ay  rent,  that  authorizes  the  tenant  ix)  elect  to  rescind,  and  it  is 
duly  when  this  doctrine  is  made  effectual,  by  the  appropriate  act 
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of  the  tenant,  that  a  bar  to  the  action  of  the  coyenant  is  complete, 
which  goes  to  the  existence  of  the  coyenant.  It  is  ondoabtedly 
correct  to  say  that  blowing  down,  when  caused  by  a  tempest,  stands 
on  the  same  footing  as  destruction  by  public  enemies ;  but  the  con- 
sequences of  this  admission  are  not  necessarily  such  as  were  drawn 
by  the  learned  reporter,  whose  language  is  here  giyen. 

It  will  be  useful  to  notice  the  remarks  made  by  Tikdal,  J.,  in 
Izou  y.  Oortofif  5  Bing.  N.  C.  501,  that  '*  the  cases  referred  to  in 
the  argument,  in  which  the  tenant  has  been  allowed  to  withdraw 
himself  from  the  tenancy,  and  to  refuse  payment  of  rent,  will  be 
found  to  be  cases  where  there  has  been  either  error  or  fraudulent  mis- 
description of  the  premises  which  were  the  subject  of  the  letting, 
or  where  the  premises  have  been  found  to  be  uninhabitable  by  the 
wrongful  act  or  default  of  the  landlord  himself."  This  was  said 
in  a  case  of  destruction  by  fire  of  leased  apartments  subsequently 
repaired  by  the  landlord,  who  brought  his  action  for  rent,  and  was 
allowed  to  recoyer.  Tindal  cites  Baker  y.  HoUxapffel  as  de- 
cisiye  of  the  question,  which  decision,  as  has  been  already  stated, 
rested  on  the  fact  that  the  tenant  had  not  offered  to  surrender  the 
lease.  This  citation  is  followed  by  the  language  quoted  aboye, 
which  goes  beyond  the  necessities  of  the  case,  to  intimate  that 
there  was  no  ground  for  a  surrender  in  the  case  in  hand.  That  the 
cases  referred  to  by  Tindal  are  not  those  that  haye  been  regarded 
as  the  leading  cases  on  this  subject,  is  evident,  from  the  fact  that 
none  of  them  answers  the  description  given  by  him.  By  confining 
this  remark  of  Tikdal  to  cases  of  destruction  by  fire,  the  case 
then  in  hand,  it  will  escape  the  criticism  of  inaccuracy  to  which, 
upon  any  other  construction,  it  would  be  subject. 

In  Thverner's  case  there  appears  to  have  been  a  struggle  between 
the  inclinations  of  the  common  lawyers  to  dispose  of  such  cases  by 
an  arbitrary  rule,  recommended  by  its  simplicity  and  oonyenienoti 
of  appUoation,  on  the  one  hand,  and  the  force  of  the  inherent  equity 
and  justice  of  the  claim  of  apportionment  on  the  other  hand,  in 
which  the  latter  preyailed.  This  is  one  of  the  cases  to  which  Tur- 
DAL  ought  not  to  be  regarded  as  haying  referred  in  the  language 
quoted  aboye. 

The  enlightened  spirit  in  which  the  jurists,  both  of  the  eonunon 
and  civil  law,  have  dealt  with  this  question,  is  set  forth  by  Ohan- 
ccllor  Walwosth  in  Gates  y.  Oreen,  4  Paige,  355.  He  lays  it 
down  as  a  principle  of  natural  law,  '*  that  a  tenant,  who  rents  a 
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house  or  other  tenement  for  a  short  period,  and  with  a  view  to  no 
other  benefit  except  that  which  may  be  derived  from  its  actual  nse^ 
should  hot  be  compelled  to  pay  rent  any  longer  than  the  tenement 
is  capable  of  being  used/'  He  cites  to  the  proposition  the  law  d 
Scotland,  the  Code  Napoleon,  the  law  of  Louisiana  and  New  Found- 
land.  He  also  cites  the  authority  of  Puffendorf  as  supporting  that 
Tiew.  He  makes  this  judicious  comment  on  Butherford's  Insti- 
tutes, 127:  '^  Butherf ord,  in  his  lectures  on  natural  law,  makes  a 
yeiy  sensible  distinction  between  a  casually  which  destroys  the 
yalue  of  the  use  of  the  property,  which  loss  naturally  fidls  on  the 
lessee,  and  one  which  destoys  the  property  itself;  in  which  latter 
ease  he  holds  that  the  lessee  is  excused  from  the  payment  of  further 
rent."  If,  instead  of  reading  *^  property,"  we  read  **  subject-matter 
of  the  lease,"  we  will  not  change  the  sense  of  the  terms  employed. 
It  would  be  an  unwarrantable  use  of  the  word  **  propeity '  to  cxm- 
fine  the  idea  conyeyed  by  it  to  the  land  on  which  a  building  stands 
when  the  building  conmiunicates  to  the  lease  almost  the  entire  yalue 
and  interest  coyered  by  the  word  ^  property."  After  referring  to  the 
efforts  of  some  of  the  chancellors  of  England  *^  to  introduce  this 
principle  of  natural  law  into  the  administration  of  justice  in  their 
courts,"  Chancellor  Walwobth  adds:  ^^A  contrary  principle, 
howeyer,  finally  prevailed  in  the  equity  coarts  of  England,  as  well 
as  in  the  courts  of  common  law,  and  it  must  now  be  considered  as 
settied,  both  in  England  and  in  this  State  (New  York),  that  a 
lessee  of  premises,  which  are  burned,  has  no  relief  against  an  express 
coyenant  to  pay  rent,  either  at  law  or  in  equity,  unless  he  has  pro- 
tected himself  by  a  stipulation  in  the  lease,  or  the  landlord  has 
coyenanted  to  rebuild."  It  is  obvious  that  the  learned  chancellor 
had  in  view  the  case  of  destruction  by  fire  alone,  as  the  case  before 
him  was  of  that  class,  and  his  statement  of  the  point  decided  is  in 
terms  confined  to  destruction  from  that  cause.  The  strength  of 
his  conyiction,  as  to  the  inherent  justice  of  this  preposition 
advanced  by  him,  is  an  assurance  that,  if  called  upon  to  do  so,  he 
would  have  restricted  the  decisions  referred  to,  to  the  exact  point 
decided,  and,  in  doing  so,  would  have  left  unaffected  the  principle 
of  natural  law  in  its  application  to  cases  of  destruction  from  the 
act  of  God  and  the  public  enemies. 

It  was  this  view  that  Judge  Coloooe  took  in  deciding  RipUg  v. 
Wightmariy  and  to  which  he  cites  the  support  of  6  Bacon,  60. 

A  more  critical  notice  of  the  New  York  decisions  is  rendered 
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important  by  the  fact  that  the  aathority  of  Ghanoellor  Kmrr  is 
cited  against  the  doctrine  here  contended  for.  That  learned  Ghan- 
oellor saysy  3  Eenfs  Com*  466:  ''It  is  well  settled  that,  upon  an 
express  contract  to  pay  rent^  the  loss  of  the  premises  by  fire,  or 
inundation,  or  external  yiolence,  will  not  exempt  the  party  from 
his  obligation  to  pay  rent"  K  by  the  loss  of  the  premises  is  meant 
only  that  which  Batherford  describes  as  the  **  loss  of  the  yalue  of 
the  use  of  the  property  "  to  the  lessee,  then  this  aathority  is  recon- 
cilable with  all  that  has  here  been  said  on  this  subject.  If,  on  the 
other  hand,  we  read  the  passage  from  Kent  as  saying  that  the 
destmction  of  the  subject-matter  of  the  lease  is  not,  under  any 
circumstances^  ground  for  rescission,  then  we  inyolye  the  learned 
commentator  in  the  inaccuracy  of  not  being  supported  by  the 
authorities  on  which  he  relies.  The  judicious  character  of  his 
mind  must  conyince  us  that  he  employed  these  words  in  the  exact 
sense  in  which  they  stand;  in  which  case  he  would  be  read  as  say- 
ing that  it  is  no  ground  of  relief  for  the  tenant  that  he  has  lost  the 
benefit  that  he  contemplated  in  leasing  the  premises.  Nor  would 
the  addition  of  the  words  '*  by  fire,  inundation  or  external  violence,'' 
oompel  an  alteration  of  this  reading;  for  it  is  possible  for  a  tenant 
tc  lose  the  benefit  of  leased  premises  from  either  of  these  causes 
without  there  being  such  a  destruction  of  the  subject-matter  of  the 
lease  as  to  warrant  a  rescission. 

In  HaUeii  y.  WyliBy  3  Johns.  44,  a  case  of  injury  by  fire.  Judge 
Van  Nbss  states,  ''that  there  is  no  case  in  the  books  where  the 
destruction  of  the  premises  by  fire  has  been  held  to  excuse  the  ten- 
ant from  the  payment  of  the  rent  in  an  express  covenant."  He 
goes  on  to  state  that  every  reservation  of  rent  in  a  lease  is  to  be 
regarded  as  having  the  effect  of  a  covenant  It  was  on  the  ground 
peculiar  to  cases  of  loss  by  fire  that  this  case  was  decided.  We 
have  already  referred  to  Willard  v.  Tillman,  19  Wend.  358,  a  case  of 
fire  also,  in  which  the  decision  of  the  court  is  put  on  still  narrower 
grounds,  namely,  that  the  lease  embraced  a  strip  of  land  capable  of 
beneficial  use,  independently  of  the  building  burned,  and  that  the 
tenant,  from  all  that  appeared,  might  still  be  in  possession  and  use 
of  that  land.  The  plea  in  that  case  was  held  bad,  as  it  went 
against  the  whole  demand  for  rent  This  case  shows  at  least  a 
disinclination  to  re-affirm  broadly  the  doctrine  put  forth  in  HdtUtt 
y.  Wylie,  Gates  v.  Oreen  we  have  already  alluded  to  as  having 
iilicitetl  the  views  of  Walworth,  Chancellor.    In  Graves  v.  Berdan, 
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26  N.  Y.  498,  also  alluded  to  above,  is  an  authority  that  where  the 
lease  is  of  apartments  alone,  their  destruction  by  fire  is  ground  of 
rescission.  In  the  opinion  of  Judge  Eicorx,  in  the  Supreme  Courts 
29  Barb.  100,  it  is  said  that  if  there  is  an  express  ooTenant  to 
pay  rent  in  a  lease  of  lands,  neither  the  destruction  of  buildings  by 
fire,  nor  the  inundation  of  the  property  by  water,  nor  its  occupa- 
tion by  the  enemy,  will  exempt  the  party  from  his  obligation. 
This  is  evidently  an  incorrect  rendering  of  the  passage  above 
quoted  from  Kent,  and  is  not  supported,  as  broadly  stated,  by  the 
authorities  cited  in  its  behalf.  This  inexactness  did  not  escape  the 
attention  of  the  Court  of  Appeals,  for  the  opinion  in  the  latter 
court,  after  sanctioning  the  conclusions  of  Judge  Exott,  is  careful  to 
say  that "  it  may  be  added,  that  at  common  law,  when  the  interest 
of  the  lessee  in  a  part  of  the  demised  premises  was  destroyed  by 
the  act  of  Ood,  so  that  it  was  incapable  of  any  beneficial  enjoy- 
ment, the  rent  might  be  apportioned."  The  ground  upon  which 
this  case  was  decided  was,  that  the  lessee  of  apartments  in  a  build- 
ing occupied  in  part  by  others  takes  no  interest  in  the  soil,  and, 
consequently,  the  destruction  of  the  building  would  be  the  total  de- 
stmction  of  the  thing  leased.  It  is  said  that  it  would  be  otherwise 
if  the  tenant  had  leased  the  entire  building;  for  in  that  case  the 
land  would  be  left,  and,  in  respect  of  that,  he  would  have  to  pay 
rent  It  will  not  be  necessary  to  consider  whether  the  reasons 
given  for  this  decision  are  the  best  that  could  be  given.  It  would, 
at  all  events,  reduce  apartments  in  a  house,  as  the  subject  of  letting, 
to  a  condition  expressed  accurately  neither  by  the  term  ^^  real "  nor 
**  chatteL"  It  would  be  something  less  than  an  easement,  although 
it  was  assumed  that  the  easement  of  going  upon  the  land  to  and 
fro  in  the  use  of  the  apartments  would  accompany  it  as  an  incident. 
It  would  also  involve  the  idea  that  a  lessee  of  the  whole  building 
would  have  rights  and  liabilities  of  a  class  different  from  that  ol 
the  aggregate  of  all  the  tenants  of  its  separate  apartments  undef 
several  leases.  See  Kerr  v.  Merchants*  Exchangey  2  Edw.  Ch.  315, 
and  Izon  v.  Oorton,  35  E.  C.  L.  198.  The  real  diflSculty  in  Oravei 
V.  Berdan  was  in  reconciling  the  right  of  a  tenant  of  apartments 
destroyed  by  fire  to  escape  the  payment  of  rent,  while  the  rule  was 
upheld  by  the  courts  of  England  and  New  York,  that  a  tenant  liv- 
ing in  an  entire  building  was  not  relievable  in  case  of  loss  from  the 
vame*  cause. 
With  the  settlement  of  this  question  we  have  nothing  to  do  at 
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the  present  time,  while  the  general  course  of  the  ease,  and  the 
pointed  concessions  of  the  Court  of  Appeals,  sustains  the  general 
doctrine  we  are  attempting  to  elucidate. 

In  Fowler  y.  Bott,  6  Mass.  63,  Judge  Sewall  says  that  a  lease 
for  years  is  a  sale  of  the  premises  for  a  term.  That,  unless  there 
is  an  express  stipulation,  lessor  does  not  insure  the  premises 
against  "  inevitable  accident,  or  any  other  deterioration."  He  also 
says:  "The  rent  is,  in  effect,  the  price  or  purchase-money  to  be 
paid  for  ownership  of  the  premises,  during  the  term,  and  their  de- 
struction, or  any  depreciation  of  their  value,  happening  without 
the  fault  of  the  lessor,  is  no  abatement  of  his  price,  but  entirely 
the  loss  of  the  purchaser."  Again,  he  says  that,  independent  of 
some  covenant^  the  destruction  or  injury  of  the  premises  by  fire, 
''  or  any  other  casualty,"  is  the  misfortune  of  the  lessee,  and  he  is 
not  excused  from  paying  his  rent.  The  attempt  here  made  to 
assimilate  a  case  of  sale  and  one  of  hiring,  as  to  all  their  incidents 
and  consequences,  seems  not  only  unnecessary,  but  liable  to  be 
carried  out  into  consequences  calculated  to  destroy  the  common- 
law  idea  of  the  relation  of  landlord  and  tenant.  Judge  Evans,  in 
Oorley  v.  KLeckUy,  Dud.  35,  made,  it  is  conceived,  a  more  judicious 
use  of  the  points  of  similarity  between  these  two  transactions,  when 
he  traced  the  same  consequences  to  both,  as  it  reg:;rded  the  ques- 
tion of  what  condition  of  unsoundness,  at  the  time  of  the  contract, 
would  warrant  its  rescission.  This  is  as  far  as  it  appears  safe  to 
run  the  parallel  The  statement  placing  '^  any  other  casualty  "  on 
the  same  footing  with  fire,  while  not  essential  to  Judge  Sewall's 
argument,  needs  to  be  subjected  to  a  more  careful  limitation,  in 
order  to  bring  it  within  the  decided  cases  of  England,  as  we  have 
already  seen. 

Unless  something  of  importance  has  been  overlooked  in  the  fore- 
going citations,  it  cannot  be  doubted  that,  in  case  of  substantial 
destruction  of  the  subject-matter  of  the  lease,  the  tenant  is  entitled 
^  rescind. 

What,  then,  should  be  regarded  as  a  substantial  destruction?  It 
fs  said,  in  Dos  ex  dem,  Freeland  v.  Burty  1  T.  B.  701,  by  Ashubst, 
J.,  that  **  the  construction  of  all  deeds  must  be  made  with  reference 
to  the  subject-matter,  and  it  may  be  necessary  to  put  a  different 
construction  on  leases  made  in  populous  cities  from  that  on  those 
made  in  the  country."  In  that  case,  a  lease  of  a  yard  to  a  tenant 
of  apartments  was  held  not  to  carry  with  it  vaults  underneath  the 
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yard,  notwithfitanding  the  principle  of  the  common  haw,  that  the 
owno.Bhip  of  the  soil  carried  all  above  and  below  it  The  gronnd 
of  this  decision  was,  that^  constrning  the  lease  by  its  snbject-matter, 
it  was  obyioos  that  the  parties  intended  otherwise. 

This  principle  is  directly  applicable.  If  parties  contract  with 
reference  to  the  occupation  of  a  dwelling-honse,  the  destruction  of 
that  dwelling-hoose  is  dearly  the  destmction  of  that  which  they 
had  in  yiew,  and  was  the  basis  and  consideration  of  their  contract. 
To  say  that  the  few  feet  of  barren  land  on  which  it  stood,  incapable 
of  any  prodnction  worthy  of  consideration^  is  sufficient  to  answer 
the  intention  of  the  parties,  to  satisfy  the  justice  and  equity  of  the 
contract,  as  well  as  its  terms,  is  to  say  what  no  jurist  has  yet  yen- 
tured  broadly  to  affirm.  The  only  difference  between  leases  in  com- 
pactly built  cities  and  in  the  country  is,  that,  in  the  one  case,  the 
principle  is  more  clear  and  erident  in  its  application  than  in  the 
other.  The  ground  of  distinction  must  be  the  fact  that  the  stmc- 
tore  bears  such  relation,  in  point  of  fitness  and  Talue  for  the  use 
contemplated  by  the  lease,  as  to  give  rise  to  the  conclusion  that  the 
buildings  were  the  main  element  of  the  consideration  on  which  the 
agreement  to  pay  rent  was  based.  Suqh  a  conclusion  is  in  accord 
with  the  sense  of  justice  by  which  the  mass  of  the  people  are  influ- 
enced; and  one  reaton  why  questions  of  this  character  are,  after 
all,  so  few  in  number  among  the  reported  cases,  is,  that  the  sense 
<if  justice  has  influenced  the  public  mind  to  such  an  extent  as  to 
bring  them  to  a  reasonable  solution  without  an  appeal  to  the  courts. 

It  has  long  been  felt  that  the  application  of  the  common  law 
ought  to  yield  results  more  in -accordance  with  the  habits  and  ideas 
of  the  people,  in  this  respect,  and  it  is  apprehended  that,  if 
approached  in  a  constructiye  as  well  as  a  critical  spirit,  its  doctrines 
and  principles  will  be  found,  in  all  respects,  compatible  with  the 
growth  and  tendencies  of  the  ciyilization  which  has  been  fostered 
by  it 

The  present  action  is  for  rent  upon  a  lease,  for  seyen  years,  of 
premises  consisting  of  a  building  in  the  lower  part  of  the  cifcy  of 
Charleston,  to  be  used  as  a  restaurant,  the  lease  containing  a  cove- 
nant to  repair.  The  defendant,  upon  the  trial,  offered  to  prove 
that  he  was  prevented,  by  the  casualties  of  war,  from  'i^ing  the 
premises  for  the  purposes  contemplated  by  the  lease;  also,  that  the 
building  was  so  injured,  by  the  same  cause,  as  to  be  rendered  unin- 
habitable;  and,  also,  that  the  military  forces  of  the  Urited  States 
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°took  possession  of  the  premises  This  evidenoe  was  excluded  by 
the  circuit  judge,  and  a  verdict  rendered  for  the  plain tiflf.  It,  how- 
•eyery  appeared  that  the  defendant  regained  possession  by  an  arrange- 
ment with  the  commandant  of  the  military  force,  and  retained  pos- 
-aession  after  the  cessation  of  hofftilities  until  the  termination  of  file 
lease. 

It  is  not  necessary  to  inquire  whether  sufficient  ground  existed 
for  a  rescission,  for  it  does  not  appear  that  the  defendant  took  any 
measures  to  rescind  the  lease.  It  is  said,  in  behalf  of  the  defendant, 
that  the  possession  of  the  premises,  subsequent  to  the  military  occu- 
pation, ought  to  be  ascribed  to  the  consent  of  the  military  author- 
ity, and  not  to  be  considered  as  a  holding  under  the  lease.  If, 
under  any  circumstances,  a  hostile  military  occupancy  could  oper- 
■ate  to  extinguish  the  lease,  still  it  would  be  necessary  for  the 
"defendant  to  make  it  appear  that  such  occupation  was  in  inviium. 
For  aught  that  appears,  the  defendant  may  have  abandoned  the 
premises,  without  sufficient  cause,  to  the  military  force. 

It  is  sufficient  for  the  purposes  of  the  present  case  to  hold  that 
the  defendant,  not  haying  established  a  rescission  of  the  lease,  has 
rghown  no  sufficient  bar  to  the  plaintiffs'  demand. 

The  motion  for  a  new  trial  murt  be  denied. 

MosBS,  0.  J.,  and  Wright,  J.,  oonoorred. 


Bedding  v.  South  Oarouka  Railroad  Oompajtt. 

MdHer  andterwmt — moiter  UMefar  torU  0f  mrwmU. 

^  master  Ib  rosponsible  in  a  dyil  action  for  the  tortious  ael  of  his  Mrvm&t 
eommitted  in  the  ooorae  of  the  latter'a  employment,  and  it  makes  no  diflbr- 
enee  that  the  aet  was  done  willfally  and  without  the  knowledge  of  tht 
master,  or  even  in  diaohedienoe  of  his  ordeia. 

'Whether  a  senrant  was  acting  in  the  conrse  of  his  employment  when  he  com 
mitted  a  tortions  aet  is  a  question  of  fact. 

ACTION  by  William  F.  Bedding  and  Julia  D.   Bedding,  his 
wife,  to  reoover  damages  for  injuries  to  the  person  of  the 
^female  plaintiff,  alleged  to  have  been  committed  by  a  servant  of  the 
Vol.  XVL— 86 
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defendant  at  the  depot  of  the  defendant,  in  the  city  of  Charleston^ 
on  the  26th  February,  1870. 

Mrs.  Bedding,  the  female  plaintiff,  Sliza  Brown  and  Pharaoh 
Delair  were  examined  as  witneeses  for  the  plaintifb,  and  each  of 
them  testified,  in  snbstanoe:  That  while  Mrs.  Julia  D.  Bedding  waa 
Bitting  in  the  ladies'  parlor  of  the  South  Carolina  Bailroad  Company 

Depot,  at  Charleston,  in  the  said  county,  on  the  day  of 

February,  1870,  a  man,  Charles  Wollen  (who,  being  present  in 
court,  was  identified  by  the  witnesses),  approached  Mrs.  Bedding, 
told  her  shie  was  a  negro;  that  he  was  instructed  by  the  South 
Carolina  Bailroad  Company  to  keep  negroes  out  of  that  parlor; 
and,  upon  her  refusal  to  leaye  the  parlor,  seized  her  and  dragged 
her  out,  throwing  her  with  violeLce  to  the  floor  upon  her  face  (she 
being  then  pregnant),  thereby  injuring  her. 

Mrs.  Bedding  also  testified  that  one  month  previously  the  same 
man,  Charles  Wollen,  ordered  her  out  of  the  same  parlor,  telling 
her  he  was  ordered  by  the  company  to  keep  negroes  out  of  that 
parlor.  Upon  her  saying  she  was  not  a  negro,  he  apologized  and 
left  her.  Mrs.  Bedding  also  testified  that  she  rode  in  the  first^^lasa 
car,  and,  although  without  a  ticket,  and  without  paying  any  fare^ 
was  allowed  to  continue  to  her  journey's  end. 

J.  B.  Martin  was  then  called  by  plaintiffs.  He  testified  as  fol- 
lows: I  am  ticket  agent  at  the  South  Carolina  railroad;  was  so  in 
February  last.  One  Wollen  was  employed  as  a  man  ''knocking 
about "  the  depot.  The  first  thing  I  employed  him  for  was  to  attend 
the  ladies'  room,  to  clean  it  out.  He  was  so  employed  in  February. 
I  do  not  remember  the  exact  time  of  this  occurrence.  I  discharg^ 
him,  I  presume,  about  two  or  three  months  after  this  occurrence. 
I  gave  no  instructions  to  keep  colored  persons  out  of  the  parlors, 
and  there  were  none  at  that  time.  That  oeased  to  be  as  soon  as 
the  civil  rights  bill  had  passed.  I  don't  know  when  this  bill  was 
passed,  but  it  was  before  this.  We  never  interfered  with  colored 
persons  going  in  there. 

Wollen's  employment  was,  as  we  had  no  stewardess  for  the 
ladies'  room,  to  keep  it  clean,  sweep  it  out,  and  empty  the  chambers, 
and  such  things.  That  was  the  only  employment  he  had,  and  the 
only  authority.  I  am  in  charge  of  the  whole  premises.  After  the 
passage  of  the  civil  rights  bill,  the  orders  were  to  make  no  distino* 
Hon  at  alL     Persons  weht  in  there  as  they  pleased. 

There  is  a  passage  here  through  the  buildincr.     On  the  right  hand 
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lide  ifl  the  ladies'  rooaiy  and  my  office  is  on  the  left.  I  cannot  see 
into  ate  ladies'  room  from  my  office.  The  ticket-window  is  all  of 
twenty-five  feet  from  the  door  of  the  ladies'  room.  I  have  ueyer 
measoied  it.  Mrs.  Bedding  came  to  the  window  that  night.  She 
told  me  that  she  was  ordered  out  of  the  ladies'  room.  I  said  it  was 
without  my  knowledge  or  consent.  I  saw  nothing  more  of  her. 
There  was  a  gentleman  standing  there.  The  first  intimation  I  had 
of  it  was,  he  said  that  he  would  shoot  my  watchman.  I  asked  him 
why?  He  then  said  that  his  foster  sister  had  been  ordered  out  of 
that  room.  I  told  him  that  it  was  done  without  my  knowledge  or 
consent.  It  was  not  my  orders.  Nothing  was  said  by  Mrs.  Bed- 
ding, or  anybody  with  her,  with  regard  to  any  violence.  She  said 
she  was  ordered  out.  No  complaint  was  made  to  me  of  violence. 
She  said  she  had  been  in  there  several  times  before,  and  had  not 
been  ordered  out.  I  know  that  she  has  been  in  there  and  nobody 
disturbed  her.  From  the  window  she  went  to  the  cars.  At  no  time 
that  night  was  any  complaint  made  by  her  or  anybody  about  any 
violence. 

The  plaintiffs  here  rested,  and  the  defendant  moved  for  a  non- 
suit, on  the  grounds  : 

That  Charles  Wollen  was  not  acting  within  the  scope  of  any  em- 
ployment or  agency,  direct  or  indirect,  when  he  excluded  plaintiff 
from  the  saloon,  but  was  acting  without  authority,  beyond  his  legit- 
imate employment,  and  in  violation  of  the  instructions  and  wishes 
of  the  defendant,  extended  to  its  proper  agents ;  and  that,  upon 
the  testimony,  the  act  was  the  tort  of  Charles  Wollen,  for  which  he 
is  responsible,  and  not  the  company. 

The  motion  was  granted. 

The  plaintiffs  appealed  to  this  court,  on  the  grounds  : 

1.  That  the  defendants  are  liable,  notwithstanding  that  the  ser- 
vant acted  contrary  to  their  instmctions,  if  he  acted  as  their  servant 

2.  That  the  servant  was  acting  in  the  course  of  his  employment 

3.  That  whether  the  servant  was  acting  in  the  course  of  his  em< 
ployment,  was  a  question  of  fact,  and  should  have  been  submitted 
to  the  jury  to  decide. 

Chaiiiberlain^  Seabrook  (6  Dunbar,  for  appellants.  1.  If  Wollen 
was  at  the  time  acting  as  the  servant  of  the  respondents,  but  acted 
in  violation  of  their  orders,  the  respondents  are  unquestionably 
liable  for  his  acts,  unless  they  are  shown  to  be  willful  or  malicious. 
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3.  The  evidence  shows  that  Wollen  was  at  the  time  in  the  oooise 
of  his  employment,  and  hence  the  respondents  are  liable,  in  the 
absence  of  any  evidence  tending  to  show  that  he  acted  willfully  or 
malicioasly. 

3.  The  question  whether  Wollen  was  at  the  time  in  the  conrse  of 
his  employment  is  a  mixed  question  of  law  and  fact.  It  was  not 
competent  for  his  honor,  the  circuit  judge,  to  pass  upon  the 
question,  but  it  should  have  been  submitted  to  the  jury  under 
proper  instructions  as  to  the  matters  of  law  involved. 

They  cited  upon  the  first  point,  Story  on  Agency,  §  452;  McManus 
T.  Crickett,  1  East,  106  ;  Middleton  v.  Fowler,  Salk.  282 ;  WrigM  v- 
Wilcox,  19  Wend.  343  ;  Richm.  Tump.  Co.  v.  VanderhiU^  2  Com. 
479 ;  Joel  v.  Morrisson,  6  C.  &  P.  511 ;  Sleaih  v.  Wilson,  9  id, 
^07  ;  Parheraon  v.  Wightman,  4  Strobh.  363  ;  Weed  v.  The  Panama 
R.  R.  R.  Co.,  17  K  Y.  362  ;  Story  on  BaUm.,  g§  400,  406  ;  Stokee 
V.  Saltonstall,  13  Pet  181 ;  Shearm.  &  Bedf.  on  Neg.  79 ;  Limpus 
V.  London  Omnibus  Co.,  4  Hurl.  &  C.  626  ;  The  Phil.  <t  Read.  R. 
R.  Co.  V.  Derbu,  14  How.  483.  Upon  the  second  point,  1  Redf .  on 
Bail.  383,  512-13,  notes,  3d  ed. ;  Phil  Railway  v.  WiU,  4  Whart 
143.  And  upon  the  third  point,  Parks  v.  Rossy  11  How.  393 ; 
Richardson  v.  City  of  Boston,  19  id.  268-9  ;  Brown  v.  Frost,  2  Bay, 
126 ;  Hopkins  v.  DeOraffenreid,  id.  441 ;  2  Bail.  321  ^  Magrath 
V.  Isaacs,  2  McC.  23  ;  Clem&nis  v.  Benjamin,  12  Johns.  299 ; 
Pratt  V.  Hull,  13  id.  334  ;  Keller  v.  The  N.  Y.  Cent.  R.  R.  Co.,  24 
How.  Pr.  172. 

Conner,  contra.    The  general  rule  of  law  is,  that  the  principal  ia 

liable  for  the  acts  of  his  agent,  in  the  course  of  his  emphymefU  ;  but 

the  rule  and  the  limitation  of  it  go  together.    The  act  complained 

of  must  bo  within  the  scope  of  the  employment  within  the  agency. 

•Story  on  Agency,  §  456. 

The  principal  is  not  liable  for  the  tdrts  or  negligence  of  his  agents 
ill  any  matters  beyond  the  scope  of  the  agency,  unless  he  has  ex- 
pressly authorized  them  to  be  done,  or  has  subsequently  adopted 
them  for  his  own  use  or  benefit.  Story  on  Agency,  §  446  ;  McManus 
v.  Orickett,  1  East,  106, 

The  fact  that  the  servant  was,  at  the  time  of  the  injury^  engaged 
in  the  service  of  his  master  is  not  conclusive  of  the  master's  liabil- 
ity. The  act  causing  the  injury  must  have  been  one  within  the 
!icope  of  the  authority  which  the  servant  had  from  the  master,  oi 
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the  master  gaye  the  seirant  reasonable  cauae  to  belieye  thai 
he  had,  or  which  aerrants  employed  in  the  same  oapadty  nsnally 
haye.    Shearm.  ft  Bedl  on  Neg.  70. 

The  langaage  of  Ebntoh,  G.  J.,  in  BlUg  y.  Turner,  is  apposite : 
The  defendants  are  responsible  for  the  acts  of  their  seryant  in  thoae- 
tfaings  that  respeot  his  duty  under  them,  but  are  not  responsible 
for  his  misconduot  in  those  things  that  do  nofc  respeot  his  duty  to 
them,  BA  if  he  were  to  commii  aseauU  upon  a  third  pereon  in  the 
course  of  his  yoyage.  8  Term,  533,  And  to  the  sarnie  point  is 
McOlanahan  y.  Brock :  *'  How  can  an  act  of  one  of  the  defendant's 
senrants,  outside  of  his  employment^  and  in  no  way  connected  with 
it,  be  considered  as  the  neglect  of  his  bailment?"  And  the  non- 
suit was  sustamed.  5  Bich.  27;  JBaetem  Counties  B.  R.  Co.  y. 
Broom,  2  Eng.  Law  ft  Equity,  406;  Crocker  y.  New  London  Jk 
WiUimanHc  ILRCo^M  Conn.  265;  Thames  Steamboat  Co.  y.  Houea- 
tonic  R.  R.  Co.,  id.  56. 

"  It  is  objected  that  the  defendants  are  not  answerable  for  the- 
tortious  acts  of  their  agents  or  senrants,  and  this  is  true,  if  the  acts 
were  accompanied  with  force,  for  which  an  action  vi  et  armis  would 
lie,  or  were  willfully  done.  But  the  acts  complained  of  were  not 
BO  done."    LoweU  v.  Boston  d  Lowell  R.  R.  Co.,  23  Pick.  24. 

Aldxbbok,  J.,  in  McKenssie  y.  McLeod,  10  Bingh.  390;  25  E.  0. 
L.  B.  187.  When  the  master  '^has  neither  ordered  the  thing  to  be 
done,  nor  allowed  the  seryant  any  discretion  as  to  the  mode  of  doing, 
it,  I  cannot  see  how,  in  common  justice,  or  common  sense,  the  mas- 
ter can  be  held  responsible." 

Wright,  J.  The  action  was  brought  by  Bedding  and  wife,, 
the  plaintifls,  to  recoyer  damages  for  an  injury  sustained  by  the 
wife  in  the  passenger  saloon  of  the  defenduit.  The  facts  of  the 
case  are  as  follows:  While  the  wife,  on  the  eyening  of  February, 
1870,  was  sitting  at  the  depot  of  the  defendant  in  Charleston,  in 
the  parlor  assigned  for  lady  passengers,  awaiting  the  departure  of 
the  train  for  Columbia,  which  she  proposed  to  take,  one  WoUen, 
assuming  to  haye  charge  of  the  said  room,  as  the  seryant  of  the 
defendant,  informed  her  that  he  was  instructed  to  keep  negroes 
out  of  that  parlor;  and,  on  her  refusal  to  leaye,  he  seized  and  drag- 
ged her  out  with  yiolence  —  throwing  her  on  her  face  to  the  floor. 
About  a  month  before,  the  same  man  had  ordered  her  out  of  the- 
parlor,  saying  that  his  instinictions  were  to  keep  neg^roes  out;  and,. 
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on  being  told  by  her  that  Bhe  was  not  a  negro,  he  apologized,  and 
further  interference  ceased.  Martin,  who  had  charge  of  the  prem- 
ises constitating  the  depot,  testified:  "  That  the  first  thing  WoUen 
was  employed  for  was  to  attend  the  ladies'  room,  to  keep  it  clean, 
sweep  it  oat,  empty  the  chambers,  and  such  things;  that  this  was 
his  only  employment;  and  orders  had,  before  that  time,  been  givea 
to  make  no  distinction  at  all "  —  meaning  between  white  and  cot 
ored  persons.  WoUen  was  discharged  two  or  three  months  aftei 
the  occarrence.  Upon  the  plaintiflSs'  closing,  the  defendant  moyed 
for  a  nonsuit,  on  the  grounds:  '^  That  Charles  Wollen  was  not 
acting  within  the  scope  of  any  employment  or  agency,  direct  or 
indirect,  when  he  excluded  pldntiff  from  the  saloon,  but  was  acting 
without  authority,  beyond  his  legitimate  employment,  and  in  yiola- 
tion  of  the  instructions  and  wishes  of  the  defendant  extended  to 
its  proper  agents;  and  that,  upon  the  testimony,  the  act  was  the 
tort  of  Charles  Wollen,  for  which  he  is  responsible,  and  not  the 
company." 

The  motion  was  granted,  and  the  plaintiffs  seek,  by  appeal  to 
this  court,  to  reyerse  it.  The  relation  of  master  and  servant  cre- 
ates rights  and  obligations  which  are  well  defined  in  the  books,  not 
only  as  between  themselves,  but  as  between  themselves  and  third 
persons.  Perhaps,  in  regard  to  those  last,  they  are  no  better  or 
more  distinctiy  stated  than  in  Smith  on  Master  and  Servant, 
161-2: 

'*A  master  is  ordinarily  liable  to  answer  in  a  civil  suit  for  the 
tortious  or  wrongful  act  of  his  servant,  if  those  acts  are  done  in  the 
course  of  his  employment  in  his  master's  service.  The  maxim 
applicable  to  such  cases  being  respondeat  superior^  and  that  before 
alluded  to,  qui  facit  per  alium  facit  per  se.  This  rule,  with  some 
few  exceptions,  is  of  universal  application,  whether  the  act  of  the 
servant  be  one  of  omission  or  commission;  whether  negligent,  fraud* 
ulent  or  deceitful;  or,  even  if  it  be  an  act  of  positive  malfeasance 
or  misconduct,  if  it  be  done  in  the  course  of  his  employment^  his 
master  is  responsible  for  it  dviliter,  to  third' persons;  and  it  makes 
no  difference  that  the  master  did  not  authorize,  or  even  know  of 
the  servant's  act  or  neglect;  for,  even  if  he  disapproved  of,  or  for- 
bade it,  he  is  equally  liable,  if  the  act  be  done  in  the  course  of  the 
servant's  employment." 

It  would  be  a  difficult  undertaking  to  adduce  a  single  case  wners 
the  master  was  not  held  bound  for  the  tortious  acts  of  his  servanti 
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done  in  tiie  course  of  his  employment.  That  it  was  not  authorized, 
•or  even  if  it  had  been  forbidden,  does  not  affect  the  right  of  redress 
against  the  master  by  a  party  injured  by  the  unauthorized  or  for- 
bidden act,  for  the  consequence  to  the  third  party  is  the  same,  and 
is  to  be  attributed  to  the  fact  that  the  master  has  placed  the  ser- 
vant in  a  position  where  he  may  do  unauthorized  acts.  On  what 
principle  of  fairness  could  it  be  contended  that  either  the  error  or 
folly  of  employing  an  incompetent  or  careless  servant  should  bring 
damage  to  a  stranger,  while  the  master,  who  put  him  in  a  position 
where  he  might  commit  the  wrong,  should  be  free  from  all  obUga- 
tion  to  respond  to  the  injury?  The  appointment  of  such  improper 
person  by  the  master  induced  the  wrong,  and  if  it  was  committed 
in  the  course  of  his  employment,  that  is,  while  the  relation  of 
master  and  servant  actually  existed  in  the  particular  service  in  the 
discharge  of  which  the  servant  was  engaged,  the  master  is  held  to 
answer.  He  cannot  be  excused  because  he  did  not  know  of  it  or 
disproved  of  it,  or  even  had  forbidden  it,  for,  notwithstanding  his 
conviction  of  the  impropriety  of  the  act,  as  shown  by  his  forbid- 
ding it,  he  nevertheless  w:as  so  careless  and  negligent,  in  the 
selection  of  his  agent,  as  to  subject  the  public  to  the  chance  of 
its  infliction. 

To  confine  the  liability  of  the  master  only  to  such  acts  of  his 
servant,  in  the  course  of  his  employment,  as  he  may  have  author- 
ized, would  give  to  an  irresponsible  agent  a  license  to  commit  torts 
against  the  persons  of  those  who,  by  the  nature  of  his  employment, 
must  be  brought  in  contact  with  him,  without  any  reasonable  pros- 
pect of  pecuniary  redress,  and  would  materially  affect  the  suborna- 
tion of  the  servant  so  necessary  to  the  maintenance  of  the  superior 
condition  which  the  master  holds  in  relation  to  him.  When  the 
community  deal  with  a  corporation  of  the  character  of  this  defend- 
ant, with  diversified  departments,  and  various  branches  of  business 
incident  to  the  general  purpose  of  its  organization,  **  public  policy 
and  convenience  "  require  that  they  should  be  responsible  for  the 
acts  of  commission  of  omission  by  their  agents  while  in  the  course 
of  their  employment.  The  Supreme  Court  of  the  United  States, 
in  Philadelphia  <§  Reading  Railroad  Company  v.  Derby,  14  How. 
486,  has  affirmed  the  principles  which  we  think  applicable  to  this 
caee,  and,  though  not  necessarily  binding  on  this  court,  yet  the 
clear  statement  of  the  law  in  the  opinion,  having  in  view  the 
v'eason  on  which  it  rests,  and  the  authorities  to  which  it  refers. 
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recommends  it  to  our  adoption.  It  was  there  held  that  **  the  master 
is  liable  for  the  tortioas  acts  of  his  servant,  when  done  in  the 
course  of  his  employment,  although  they  may  be  done  in  disobedi- 
ence of  the  master^s  orders."  The  ^*  course  of  the  employment,'^ 
in  the  sense  in  which  it  is  used  in  regard  to  the  duties  imposed  by 
the  particular  service,  is  not  to  be  understood  as  restricted  and  con* 
fined  to  the  prescribed  duties  set  apart  for  the  performance  of  the 
servant.  Whatever  may  be  incident  to  the  employment  must 
necessarily  belong  to  it.  **  To  attend  the  ladies'  room"  (as  Martin^ 
in  his  examination  in  chief,  says,  was  the  duty  for  which  WoUen 
was  employed),  might  imply  that  he  was  to  take  charge  of  it,  or 
at  least,  to  see  to  the  seating  and  comfort  of  passengers  who  might 
enter;  and  this  would  further  imply  the  duty  of  putting  out  im- 
proper  or  disorderly  persons,  and  of  preventing  entrance  to  an  in* 
truder.  If,  by  error  of  judgment,  he  should  forcibly  and  violently 
eject  a  party  who  had  a  right  to  be  there,  or,  in  like  manner,  pre* 
vent  admission  to  one  entitled  to  enter,  would  the  defendant  be 
excused  upon  the  ground  that  he  was  not  acting  within  the  scope 
of  his  service  ?  Lord  Chancellor  Cran wobth,  in  Marshall  v.  Stewart 
(House  of  Lords),  33  Eng.  L.  Sa  E.  7,  says:  ''We  must  take  a  great 
latitude  in  the  construction  of  what  is  being  engaged  in  his  em* 
ployment"  That  the  act  was  willful,  on  the  part  of  the  servant,  it 
no  excuse  for  the  master,  if  done  within  the  course  of  his  employ- 
ment. 

It  was  so  held,  in  Philadelphia  <t  Reading  Railroad  Company  v. 
Derby ;  in  Weed  v.  Panama  Railroad  Company^  17  N.  Y.  363;  in 
Limpus  V.  London  Omnibus  Company,  1  Hurlst  ft  Ooli  562  ;  and 
in  Seymour  v.  Cfreenioood,  7  Hurlst.  ft  Norm.  354 

Every  act  is  willful  which  is  the  result  of  volition.  The  princi- 
ple proceeds  upon  the  ground  that  the  injury,  by  reason  of  the 
willful  act,  is  to  be  attributed  to  the  negligence  and  want  of  care 
of  the  master,  in  the  selection  of  an  improper  servant,  for  a  par- 
ticular charge.  There  is  a  class  of  cases  where  the  act  of  the  ser^ 
vant  was  held  not  only  willful,  but  malicious,  or  done  to  serve  some 
purpose  of  his  own,  and  the  master  was  excused  from  liability. 
They  are  put  upon  the  ground  that  the  servant  was  then  acting 
out  of  the  line  of  his  employment.  As  in  McManus  v.  Orickett,  1 
Easty  107,  where  the  servant,  in  driving  his  master's  chariot,  from 
malice,  ran  it  a^inst  the  chaise  of  the  plaintiff,  in  which  he  was 
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ridings  and  from  which  he  was  thrown  and  greatly  hart.  EBKYOiTy 
0«  J«9  delivering  the  opinion  of  the  ooort,  said: 

''Now,  when  a  aeirant  quits  sight  of  the  object  for  which  he  is 
employed,  and,  without  haying  in  view  his  master's  orders,  pursues 
that  which  his  own  malice  suggests,  he  no  longer  acts  in  pursuance 
of  the  authority  fiv$n  him,  and,  according  to  the  doctrine  of  Lord 
Holt,  his  master  will  not  be  held  answerable  for  such  acts. "  In 
SleaiA  y.  Wilson,  9  Oarr.  &  Payne,  607;  Wildb,  Serjt,  in  his  argu* 
menty  said:  ''The  case  of  McManus  v.  Oricksit  is  quite  a  different 
case;  there  the  servant  had  a  spite  against  the  ofScer,  and  drove 
against  hinu"    EnsKiiirB,  J.,  said:  ''  It  is  quite  a  different  case." 

It  would  seem  from  the  ruling  in  Seymour  v.  Oreenieaf,  7  Hurlst. 
ft  Norm.  886,  that  the  English  courts  had,  to  some  extent,  modified 
the  views  expressed  in  McManus  v.  Orickett. 

If,  then,  the  issue  between  the  parties  before  us  was  to  be  deter- 
mined by  the  fact  that  WoUen  was,  or  was  not,  acting  in  the  course 
of  his  employment,  the  solution  of  it  was  not  for  the  court,  but  for 
the  jury.  What  was  included  in  the  course  of  his  employment ; 
what  acts  or  duties  the  particular  service  demanded  of  him ;  what 
control  he  was  authorized  to  exercise  over  the  passengers  waiting  in 
the  parlor ;  how  far  did  his  particular  employment,  ^*  to  attend  the 
room,  to  keep  it  clean,  sweep  it  out,"  etc.,  give  him  a  right  to 
mterfere  at  all  with  passengers  within  it  ;  whether,  having  been  in 
the  room  a  month  before  the  transaction,  a  hired  servant,  exercis* 
ing  the  same  authority  as  on  this  occasion,  so  far  as  ordering  the 
plaintiff  from  the  parlor,  saying  he  was  ordered  by  the  company 
to  keep  negroes  out  of  it ;  all  these  were  circumstances  from  which 
the  jury  was  to  determine  whether  WoUen  was,  in  the  particular  tran« 
saction,  '^  in  the  course  of  his  employment,"  after  being  instructed 
by  the  court  as  to  what»  in  legal  contemplation,  was  understood  by 
the  term.  When,  however,  the  judge  assumed  to  decide  that 
''  Wollen  was  not  acting  within  the  scope  of  any  engagement  or 
agency,  direct  or  indirect,  when,  he  excluded  the  plaintiff  from  the 
soloon,  but  was  acting  without  authority,  beyond  his  legitimate 
employment,  and  in  violation  of  the  instructions  and  wishes  of  the 
defendant,  extended  to  its  proper  agents,  and  that,  upon  the  testi- 
mony, the  act  was  the  tort  of  Charles  Wollen,  for  which  he  is  re- 
sponsible, and  not  the  company,"  he  undertook  to  decide  an  issue 
which  properly  belongqd  to  the  jury. 

If  there  had  been  no  evidence  to  sustain  the  plaintiff's  com 
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piainty  it  wonld  have  been  within  the  legitimate  province  of  the 
judge  to  have  said  so,  and  to  order  the  nonsnit 

Who,  however,  can  read  the  testimony,  and  say  that,  nnder  no 
proper  yiew  which  the  jory  oould  take  of  it,  could  they  have  dif- 
fered from  his  conclusion  ?  Our  courts  have  not  been  inclined  to 
graQt  nonsuits  where  there  was  any  eyidence  offered  by  the  plaintiff 
which  might  sustain  his  action*  Where  there  has  been  a  total 
failure  of  testimony,  as  inBramn  v.  IHai,  2  Bay,  136,  and  Hopkim 
T.  DeChraffenreidf  id.  241,  there  was  nothing  to  leave  to  the 
jury,  and  it  was  tiie  duty  of  the  judge  to  nonsuit ;  but,  as  is  said 
in  Sogers  y.  Madden,  2  BaiL  821,  the  practice  of  ''ordering  a mow- 
iuit  in  invitum,  for  defective  testimony,  is  to  be  pursued  witii 
caution.  If  a  phiintiff  has  axij  prima  facie  testimony,  he  has  the 
right  to  the  verdict  of  a  jury  upon  it." 

The  motion  is  gnmted,  and  the  order  set  aside. 

Moses,  0.  J.,  concurred. 
WnuotD,  J^  omonned  in  the 


Wbiah  y.  Datib. 
(ia.c.]iu 

Wmrrtmi^^em  eaUe  hif  meeignee  far  bet^  ef  ereHtere. 


Mm  ssslgmmtiit  for  the  beosAiof  flraditofls»  giving  the  aMlaaM  powvr  to  siil 
the  ml  astale  "  at  taoh  time.  In  saoh  msnner,  sad  npoii  mieh  lemis  as  he 
maj  deem  expedient  and  pmdeat,"  doee  not  give  the  assignee  power  to 
Und  the  assigned  estate  by  an  express  oovenaat  of  wanaatj  ;  nordoes  muk 
power  exist  bj  implication  of  law. 

A  pnrchaeer  of  real  estate,  fzoman  assignee  for  the  benefit  of  eraditon,  with 
eovenant  of  warranty,  has  no  equity  to  subjeet  the  asslgHed  estate  to  a 
daim  arising  from  a  breach  of  the  covenant. 

PETITION  against  administrators.      Gureton  and   HassoItiLe 
were  joint  owners  of  a  lot  in  the  town  of  Lancaster,  under 
a  conveyance  from  Massey.    On  March  19, 1800,  Gureton  made 
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an  assignment  of  his  estate  for  the  benefit  of  his  creditors^  to 
Giinningbam  as  trustee,  the  assignment  containing  a  power 
authorizing  the  trustee  to  sell  the  real  estate  ''at  such  time  con- 
sistont  with  reasonable  dispatch,  and  in  such  manner  and  upon 
such  terms  as  he  may  deem  expedient  and  prudenf  On  January 
S,  18G1,  Hasseltine^  in  his  own  right,  and  Cunningham,  as  assi^ee, 
joined  in  a  sale  of  the  lot  of  John  B.  Welsh,  the  plaintiff.  Their 
deed  of  conveyance  contained  the  usual  covenant  of  warranty. 
Cunningham  died,  and  in  the  year  1868  John  A.  Davis,  the  defend- 
ant, was  substituted  by  the  court  of  equity  as  trustee  of  the  assigned 
estate.  Massey  also  died  in  the  year  1867,  and  in  April  of  that 
year  his  widow  filed  her  bill  in  equity  against  Welsh,  claiming 
dower  in  the  lot.  The  claim  was  established,  and  in  June,  1868, 
she  obtained  a  decree  against  Welsh  for  1370.72,  inclusive  of  costs, 
which  he  paid«  Hasseltine  was  adjudged  bankrupt,  on  his  own 
petition,  and  was  afterward  discharged  in  bankruptcy.  On  Janu- 
ary 17,  1870,  Welsh  filed  this  petition  against  Davis,  Hasseltine, 
and  Eibler,  as  administrator  of  Cunningham,  wherein  he  claimed 
that  the  $370.72,  paid  by  him  to  the  widow  of  Massey,  in  lieu  of 
dower,  should,  with  interest  thereon,  be  refunded  to  him  out  of 
the  assigned  estate,  in  the  hands  of  Davis. 

The  case  was  referred  to  a  referee,  who  made  his  report,  reoom* 
mending  that  the  petitioner  be  paid  the  amount  of  his  claim,  with 
interest,  out  of  the  assigned  estate. 

Davis  filed  exceptions  to  the  report,  as  follows : 

1.  Because  Cunningham  could  not,  by  his  covenant  of  warranty, 
bind  the  assigned  estate  of  Cureton. 

2.  Because  the  covenant  of  warranty  oould  not  extend  to  the  rents 
of  the  lot,  and  the  referee  erred  in  charging  the  same  against  the 
defendant 

3.  Because  the  referee  erred  in  charging  the  defendant  with  tfas 
oosts  of  the  dower  suit 

His  honor  overruled  the  exceptions,  and  made  a  decree  oanflrm' 
Ing  the  report 

Davis  appealed,  on  the  ground  that  hii  honor  emd  in  ofsr 
roling  the  exceptions. 


MoarBf  for  appellant 
Allison,  eofUra. 
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W1I1LA.BD,  J.  The  appellant  was  appointed  by  the  oouri  of 
eqnity  trastee  of  an  estate^  assigned  for  the  benefit  of  creditors, 
upon  the  death  of  the  assignee.  Respondent  makes  a  demand 
against  the  assigned  estate,  on  the  ground,  that  nnder  a  sale,  made 
by  the  assignee,  of  real  estate,  part  of  such  assigned  estate,  respond- 
ent became  a  purchaser ;  that  the  assignee  gave  a  deed,  with  a  cove- 
nant of  warranty,  and  that  respondent  has  sustained  damages 
through  a  breach  of  such  covenant. 

The  case,  as  presented  by  respondent's  argument,  involved  two 
questions :  First,  had  the  assignee  power  to  bind  the  assigned  estate 
by  a  covenant  of  warranty  ?  Second,  is  a  covenant  of  warranty  to  be 
implied  from  the  fact  of  a  sale  and  consideration  paid  ? 

It  does  not  appear  that  the  assignment,  in  express  terms,  conferred 
upon  the  assignee  power  to  bind  the  estate  by  a  covenant  of  war* 
ranty.  If,  then,  he  had  such  power,  it  must  be  made  out  by  impli- 
cation, based  either  upon  the  general  terms  and  expressions  of  the 
assignment,  or  upon  the  nature  of  the  power  of  an  assignee  for  the 
benefit  of  creditors. 

It  has  been  urged  that  the  terms  of  the  assignment  embrace  such 
authority.  The  assignment  authorizes  the  assignee  to  sell, ''  in  such 
manner,  and  upon  such  terms,  as  he  may  deem  expedient  and  pru- 
dent." The  effect  of  these  expressions  is  to  give  to  the  assignee  an 
unrestricted  power  of  sale.  It  is  contended  that  a  collateral  war- 
ranty is  fairly  within  the  sense  of  the  expression  *^  terms  of  sale.'* 
Taken  in  an  enlarged  sense,  this  might  be  correct,  but  the  nature 
and  object  of  the  instrument  operates  to  ]imit  the  expression  to  a 
strict  sense,  which  is  satisfied  by  allowing  to  the  assignee  control 
over  the  consideration  and  conditions  on  which  the  sale  is  made. 
Respondent  contends  that  such  authority  is  necessarily  involved  in 
the  unrestricted  power  of  sale  conferred  on  the  assignee.  It  is  said 
that  a  power  without  restriction  to  sell  and  convey  real  estate,  gives 
authority  to  an  agent  to  execute  deeds,  with  general  warranty  bind- 
ing the  principal.  This  proposition  is  derived  from  the  relation  of 
principal  and  agent,  where  that  relation  exists  in  its  simplest  char- 
acter, namely,  where  the  title,  the  beneficial  interest,  and  the  power 
of  ratification  and  revocation  unite  in  the  principa],  and  the  agent 
acts  solely  as  the  hand  of  the  principal.  Such  a  relation  docs  not 
exist  in  the  present  case.  The  assignment  vested  the  title  in  tie 
assignee,  and  the  beneficial  interest  in  the  creditors,  leaving  in  the 
issignor  nothing  but  a  resulting  trust,  should  assets  remain  after 
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the  trusts  are  satisfied.  If,  then,  the  proposition  advanced  is  ap< 
pHcable  to  the  case  in  hand,  it  mnst  rest  on  some  other  ground  than 
that  of  a  similarity  between  the  relations  inyolved  in  the  two  cases. 

No  such  implication  arises  from  the  nature  of  the  power  of  sale, 
for  it  is  capable  of  being  fully  executed  without  the  aid  of  a  cove- 
nant of  warranty.  The  covenant  of  warranty  may,  by  possibility, 
make  the  sale  more  productive,  but  adds  nothing  to  its  completeness. 

Neither  does  the  object  of  the  power  of  sale,  in  the  case  of  an 
assignment  for  the  benefit  of  creditors,  furnish  any  ground  for  such 
an  implication.  The  object  of  the  assignment  is  to  satisfy  the 
demands  of  the  creditors,  by  a  voluntary  surrender  of  that  which, 
it  must  be  assumed,  might  by  process  of  law  be  subjected  to  such 
demands.  For  this  purpose  power  is  lodged  in  the  hands  of  the 
assignee  to  convert  the  assigned  assets  into  a  form  suitable  for  dis* 
tribution,  and  to  make  distribution  among  the  beneficiaries.  It  is 
obvious  that  no  authority  should  be  implied  tending  to  defeat  or 
embarrass  the  accomplishment  of  this  object,  and  it  is  equally  clear 
that  such  authority  as  the  respondent  contends  for  would  have  that 
effect.  It  would,  perhaps,  enable  the  assignor  to  realize  a  larger 
sum  from  the  sale  of  the  assigned  estate  applicable  to  the  discharge 
')f  his  debts,  but  at  the  expense  of  his  creditors,  who  might  thereby 
be  subjected  to  unreasonable  delay,  and  exposed  to  litigation  and 
expense.  It  is  said  that  it  would  inure  to  the  benefit  of  creditors, 
by  ;ncrea8ing  the  distributable  fund  ;  but  the  same  end  may  be 
obtained  under  orders  in  equity  (Rogers  v.  Hunt,  6  Rich.  Eq.  361), 
without  resort  to  an  implication  that  would  place  in  the  hands  of 
the  assignee  authority  limited  only  by  his  discretion  and  prudence. 

The  state  of  relations,  as  created  by  the  assignment,  between  the 
assignor,  the  assignee,  and  the  creditors,  precludes  the  application 
to  the  case  of  the  principle  contended  for.  In  the  case  of  principal 
and  agent,  the  effect  of  its  application  is  that  a  covenant  is  created 
in  the  name  of,  and  for  the  benefit  of,  the  principal,  but  no  lien  or 
charge  arises  affecting  the  proceeds  of  sale  in  the  hands  of  the  agent, 
in  order  specifically  to  subject  them  to  any  claim  for  damages  for  a 
breach  of  the  warranty.  Yet  this  is  the  effect  claimed  as  the  result 
of  applying  that  principle  to  the  case  in  hand.  It  is  not  enough 
for  the  respondent  to  show  that  the  assignee  had  power  to  bind  the 
assignor  by  a  covenant  of  warranty,  for  such  an  obligation  could  not 
be  satisfied  out  of  the  assets.  It  is  not  disputed  that  the  assignee 
nay  bind  himself  personally,  but  that  gives  no  claim  upon  the 
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assets.  It  will  not  be  contended  that  the  assignee  had  any  author- 
ity to  bind  the  beneficiaries  under  the  assignment  by  a  personal 
ooYenant. 

It  follows  that,  to  reach  the  present  case,  it  must  appear  that  fhs 
assignee  had  authority  to  create  either  a  legal  or  equitable  lien  or 
charge  on  the  assets.  In  no  way  of  viewing  the  proposition,  as  to 
the  powers  of  an  agent  to  bind  his  principal,  can  such  operation  be 
ascribed  to  it  as  that  claimed  in  the  present  case* 

An  argument  has  been  pressed,  based  upon  the  general  powers  of 
fiduciary  agents.  It  is  contended  that  the  estate  is  changeable  for 
the  act  or  contract  of  the  trustee,  where  it  has  received  benefit 
through  such  act  or  contract.  It  is  claimed  that  the  covenant  of 
warranty  enhanced  the  product  of  the  sale  of  the  land,  and  thus 
conferred  a  benefit  on  the  estate,  which  is  ground  in  equity  for 
holding  the  estate  liable  to  answer  for  the  performance  of  the 
trustees'  contract  It  will  be  found  that  the  rule  on  this  subject, 
as  practically  applied  by  the  courts,  is  restricted  within  limits  that 
would  exclude  the  respondent's  demand.  It  will  be  also  found  that 
the  act  or  contract  of  the  trustee,  in  order  to  bind  the  estate  through 
the  benefit  derived,  must  be  within  his  proper  powers,  as  trustee, 
and  that  the  benefit  must  be  substantial  and  actual,  and  not  merely 
speculative. 

In  Magtooad  v.  Paiteraon,  1  Hill's  Gh.  228,  an  attempt  was  unsuc- 
cessfully made  to  charge  an  estate,  in  trust  for  a  wife's  separate 
use,  witii  advances  made  for  the  domestic  use  of  husband  and  wife. 
Ghanoellor  Habpbb,  whose  decree  was  adopted  by  the  appellate  court, 
says:  **  The  equity  on  which  a  creditor  comes  into  this  court  to  render 
a  trust  estate  liable  to  the  payment  of  his  debt,  is  this,  that  he  has 
advanced  his  money  or  given  credit  to  effect  the  objects  of  the 
trust,  and  having  accomplished  the  object  of  the  trust  at  his  own 
expense,  he  has  a  right  to  be  put  in  the  place  of  the  cestui  quetru^l^ 
or  to  be  reimbursed  out  of  the  trust  funds."  Again  he  says :  **  To 
expend  money  for  the  benefit  of  the  trust  estate,  would  seem  to 
mean  either  adding  value  to  the  estate,  or  defraying  charges  to 
which  the  trust  estate  would  be  Kable." 

In  Carter  v.  Hveleighy  4  Dess.  Eq.  19,  the  purchase  of  a  gin,  for 
the  use  of  a  tmst  estate,  was  sanctioned,  it  being  requisite  and 
proper,  in  order  to  render  the  trust  estate,  consisting  of  a  planta> 
Hon,  productive. 

In  Frazer  v.  McPheraon,  3  Dess.  Eq.  393,  slaves  were  purchased 
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by  a  trustee,  and  a  mortgage  given  for  the  purchase-money.  While 
no  question  was  made  in  that  case  as  to  the  propriety  of  the  inyest- 
ment,  still  the  mortgage  was  held  invalid  for  want  of  power  in  the 
irustc-c  to  create  a  lien  or  charge  on  the  trust  estate.  That  case 
went  to  the  lengtli  of  holding  that  such  lien  or  charge  could  not  be 
created,  even  as  to  additions  to  the  estate,  accruing  in  the  hands  of 
the  trustee. 

In  Montgomery  v.  Eveleighy  1  McC.  Ch.  267,  advances  made  for 
the  maintenance  of  slaves,  part  of  a  trust  estate,  were  held  to  be 
chargeable  to  the  estate. 

The  general  rule  that  persons  acting  in  a  fiduciary  capacity  can- 
not, by  any  contract,  create  a  charge  upon  the  trust  estate,  even  in 
equity,  is  recognized  in  (fNeall  v.  Abney^  2  BaiL  317,  although 
exceptions  of  the  class  already  alluded  to  are  noticed. 

We  have  already  seen  that,  by  the  terms  of  the  assignment,  no 
power  to  warrant  passed  to  the  assignee,  allowing  its  expressions  in 
the  sense  demanded  by  the  object  of  the  assignment  Nor  can  such 
power  be  implied  from  the  relative  rights  and  obligations  of  the 
several  parties  affected  by  the  assignment,  unless  it  appears  that 
3ome  duty,  incident  to  the  obligation  assumed  by  the  assignee  in 
:i!3pect  to  the  assigned  estate,  demands  the  exercise  of  such  power. 

It  is  not  enough  that  the  trustee  sees  an  oppoi*tunity  of  benefit- 
'ng  the  trust  estate,  to  warrant  an  enlargement  of  his  powers,  so 
as  to  secure  such  benefit.  Such  a  principle  would  open  to  tmsteea 
a  career  of  speculation  quite  inconsistent  with  the  character  of 
trusts.  The  true  rule  is  that  stated  by  Chancellor  Habper  in  Mag" 
wood  V.  Patterson^  which  is,  in  effect,  that  the  act  or  contract,  in 
order  to  fall  within  the  proper  powers  of  the  trustee,  must  be  in  the 
line  of  the  discharge  of  his  duties  under  the  trust. 

In  the  present  case,  the  benefit  claimed  to  have  been  realized  by 
the  estate  is  matter  of  speculative  opinion  alone.  It  is  not  in  proof 
that  the  land  sold  for  a  larger  price  on  account  of  the  covenant  of 
warranty;  but  we  are  called  on  to  assume  that  fact  as  probable  on 
the  ground  of  argument  alone.  The  respondent's  case  cannot, 
therefore,  be  brought  within  the  principle  of  Magwood  v.  Patterson; 
but,  independent  of  this  fact,  it  was  no  part  of  the  assignee's  duty, 
under  the  assignment,  to  warrant  the  titie  to  the  land,  and  no 
power  is  to  be  implied  to  do  that  which  he  was  not  called  upon  bj 
his  duty  to  do. 

It  only  remains  to  consider  the  proposition  advanced  by  the 
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respondent^  that  a  warranty  of  title  is  to  be  implied  from  the  sale 
and  consideration  paid.  It  is  well  settled  in  this  State  that  npon  a 
sale  of  real  estate  no  warranty  is  to  be  implied.  In  the  early  cases, 
where  relief  was  granted  to  defendants  sued  at  law  for  the  purchase* 
money  of  land,  on  the  ground  of  a  failure  in  the  quality  or  quantity 
of  the  subject  of  sale,  such  relief  was,  in  some  instances,  said  to 
result  from  an  implied  warranty,  based  upon  a  full  consideration 
paid,  but  later  cases  place  the  nature  of  this  relief  in  a  true  light 
In  Evans  v.  Dendy,  2  Speers,  9,  the  purchaser  of  land  at  an  ordi- 
nary's sale,  after  payment  of  the  purchase-money  into  the  ordi- 
nary's hand,  and  while  the  sum  remained  undistributed,  sought  to 
recover  back  the  amount  paid  on  the  ground  that  the  land  had 
been  reoovered  under  title  paramount.  The  court  refused  to  imply 
a  warranty  in  faror  of  the  purchaser,  or  to  grant  him  reliel  In 
the  opinion  of  Judge  Eyanb,  the  relief  which  had,  since  Orey  t. 
Hankison,  1  Bay,  278,  been  frequently  allowed  to  purchasers  of 
land  upon  the  authority  of  that  case,  was  ascribed  to  the  powers  of 
the  courts  of  law  in  this  State  to  allow,  by  way  of  defense  to  an 
action  for  the  purchase-money,  the  equitable  defense  of  failure  of 
consideration  by  reason  of  fraud,  misrepresentation  or  mistake 
affecting  the  contract. 

The  authority  of  Evans  t.  Dendy  was  recognized  in  Rogers  t. 
HorUf  6  Rich.  861.  It  was  fully  sustained  by  PrescoU  t.  Holmes^ 
7  filch.  £q.  9,  and  in  Own.  v.  Smith,  9  Rich.  576,  where,  though  a 
different  doctrine  as  to  implying  warranty  was  applied  to  sales  of 
personalty,  still  it  was  recognized  that  no  such  implication  arose  in 
the  case  of  sales  of  realty. 

The  petitioner  has  established  no  right  to  be  paid  out  of  the 
ftssets,  and  the  decree  of  the  Oironit  Oonrt  must  be  set  aside  and 
the  petition  dismissed. 

WBieHT,  J.9  oononned. 
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JKSiM — Ua$e  of — eofweifanes  hg  Imsm. 

^  being  seised  in  fee  of  a  tract  of  land,  in  oonsidezation  of  $2,000,  granted  tc 
B  **  the  right  and  priTilege  of  entering  In  or  upon,  by  himself  or  his  agents, 
all  or  any  part"  of  said  tract, "  for  the  parpose  of  searching  for  minerals 
and  fossil  substances,  oondneting  mining  operations  to  any  extent"  he  ''may 
deem  adyisable,  and  for  working,  removing,  selling  and  appropriating  "  to, 
bis  own  nse, "  for  the  term  of  ten  years  from,"  etc*,  "all  *  *  *  phosphates 
that  may  be  found  on,  by  any  person  or  persons,  or  contained  in,  any  part " 
of  said  tract ;  provided  that  B  **  shall  not,  at  any  one  time  daring "  said 
term,  '*  engage  in  working  over  one-third  part"  of  said  tract ;  snch  one-third 
part  to  be  selected  by  him  as  often  as  he  may  desire.  The  deed  also  con- 
tained grants  to  B  of  the  right  to  cat  and  remove  trees  and  wood  —  sach 
trees  and  wood  to  remain  the  property  of  A — and  of  a  general  right  of  way, 
with  the  privilege  of  oonstracting  railroads  and  other  roads  and  machinery, 
to  be  ased  in  the  transportation,  manufacture,  etc.,  of  said  substances,  with 
the  right  to  remove  the  same  at  the  expiration  of  the  term :  Held,  that 
this  was  a  demise  of  the  phosphate  beds  for  the  term  of  ten  years,  with  the 
•zeluidve  right  of  raising,  selling,  disxKwing  of,  and  manufacturing  all  pho^ 

'  phates  found  during  the  term,  and  that  B  had  the  right  to  divide  his  intereel 
and  convey  part  of  it  to  others. 

The  expression  *'  that  may  be  found  by  any  person  or  persons,  or  contained  in 
any  part "  of  the  land,  distingaishes  this  case  from  Lord  MburUjoj^i,  OOi 
Litt.  166,  and  shows  an  intent  to  convey  an  ezclaslve  right,  and  not  one  in 
common  merely  with  the  grantor;  and  this  construction  is  aided  by  the  fact 
that  the  consideration  was  an  entire  sum  demandable  at  the  delivery  of  the 
deed,  and  intended  as  compensation  for  the  right  granted. 

The  principal  cases  on  the  subject  reviewed,  and  the  principles  dedudble 
from  them  stated. 

Unopened  veins  or  beds  of  minerals  contained  in  and  below  the  surface  of  the 
soil  maybe  demised  as  if  they  were  separate  pieces  of  land. 

A  grant,  for  a  term  of  years,  of  the  exclusive  right  to  search  for,  take,  sell  and 
dispose  of,  to  the  grantee's  use,  all  phosphates  found  during  the  term  in 
a  designated  tract  of  land,  is  a  demise  of  the  beds  or  veins  of  phosphates 
contained  in  the  land. 

BILL  in  equity  by  Horace  Massot^  plaintifi,  against  0.  A.  Moses^ 
W.  L.  Bradley  and  G.  G.  Goe,  defendants. 
The  bill  alleged  that  on  the  24th  April,  1868,  the  plaintiff  was 
•leized  in  fee  of  a  plantation  in  Gharleston  connty  containing  one 
Vol.  XVL  —  88 
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hundred  and  thirteen  acres  of  land,  in,  upon^  or  under  whichy  there 
were  certain  veins  or  beds  of  phosphate  rock  of  great  value;  thai 
on  the  day  and  year  mentioned,  the  plaintiff  entered  into  an  agree- 
ment with  the  defendant  Moses,  whereby,  in  consideration  of  the 
sum  of  12,000,  he  granted,  sold  and  conveyed  unto  the  said  Moses^ 
^'  his  heirs,  executora  and  assigns,  the  right  and  privilege  of  enter* 
'^^gy  by  himself  and  his  agents,  in  and  upon  all  or  any  part  of  the 
said  tract  of  land,  for  the  purpose  of  searching  for  minerals  and 
fossil  substances  and  conducting  mining  operations,  to  any  extent 
the  said  Moses  might  deem  advisable,  and  for  working,  removing, 
selling,  using  and  appropriating,  as  the  property  of  the  said  Moses, 
for  the  term  of  ten  years,  all  organic  or  unorganic  minerals,  rocks, 
fossils,  marls  or  so-called  phosphates  that  might  be  found  on,  by 
any  person  or  persons,  or  contained  in,  any  part  of  said  plantation,'^ 
which  said  privilege  was,  however,  subject  to  the  proviso,  "that 
the  said  0.  A.  Moses  should  not,  at  any  one  time,  during  the  afore- 
said term  of  ten  years,  engage  in  working  over  one-third  part  of 
the  said  tract.  The  third  to  be  so  worked  to  be  selected  by  the 
said  0.  A.  Moses,  and  such  selection  to  be  made  as  often  as  the  said 
0.  A.  Moses  might  desire." 

That  immediately  after  the  execution  of  the  said  agreement,  the 
defendant  Moses  entered  upon  the  said  land,  and  commenced 
mining  for  phosphates  thereon,  and  has  continued  to  do  so  to  the 
present  time,  and  has  erected  offices,  houses  and  other  buildings  on 
said  land;  that,  in  November  or  December,  1869,  he,  the  said 
Moses,  granted  to  the  defendants  Bradley  and  Ooe  the  right  to 
dig  and  mine,  for  a  long  term  of  years,  upon  so  much  of  the  said 
plantation  as  lies  to  the  west  of  the  North  Eastern  Bailroad  track, 
and  bound  them  to  pay  him  one  dollar  per  ton  for  aU  phosphate* 
dug  by  them,  and  to  dig  not  less  than  5,000  tons  per  annum;  that 
the  said  Bradley  and  Coe  have  entered  upon  said  plantation  under 
their  said  agreement  with  Moses,  and  are  prosecuting  mining  opera- 
tions thereon,  and  have  dug  therefrom  large  quantities  of  phosphates, 
and  sold  the  same;  that  the  said  Moses  is  about  to  open  fresh  mines 
upon  that  part  of  the  said  tract  lying  to  the  east  of  the  North 
Eastern  Bailroad  track,  and  work  the  same  for  his  own  benefit. 

The  bill  chai^d  that  the  assignment  by  Moses  to  Bradley  and 
(^oQ  was  illegal,  and  a  fraud  upon  the  plaintiff,  and  extinguished 
all  his  right  and  interest  in  said  tract  of  land,  and  that  the  plain- 
liff  was  entitled  to  an  account  of  all  the  phosphates  dug  by  the 
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defendants  on  said  tract,  and  the  profits  and  produce  thereof;  and. 
it  prayed  that  an  acconnt  be  taken  of  all  such  phosphates,  and  of 
the  proceeds  of  the  sales  thereof,  and  that  the  defendants  be  enjoined 
from  working  the  mines  in  said  land. 

The  defendant  Moses  filed  an  answer  and  demurrer,  and  the 
defendants  Bradley  and  Goe  an  answer  and  plea  to  the  bill. 

On  July  1st,  1870,  an  order,  by  consent,  was  made,  appointing 
I.  W.  Hayne,  Esq.^  referee  in  the  cause^  and  referring  it  to  him  to 
hear  and  determine  all  the  issues  therein;  and  on  the  26th  day  of 
the  same  month  and  year,  he  maue  his  report^  which  was  excepted 
to  by  both  parties. 

Dingh,  Pressley,  Lord  and  Inglesiy^  for  plaintiff,  contended: 
I.  That  the  deed  of  24th  April,  1868,  granted  to  Moses  the  right  to 
dig  on  the  premises  described  therein  for  phosphates,  but  conferred 
no  property  or  estate  in  the  phosphates  themselves  until  severed 
from  the  soil.  It  was  a  sale,  therefore,  of  such  phosphates  only  as 
were  raised  during  the  term,  and  conveyed  to  Moses  an  incorporeal 
and  not  a  corporeal  hereditament  OoUier  on  Mines,  4  Law  Lib., 
6th  Series,  1,  15,  111 ;  Bainbridge  on  Mines,  156,  710,  733,  300; 
Bac.  Abr.,  Leases,  E;  Doe  v.  Wood,  2  Barn.  &  Aid.  731;  Cheatham 
V.  WHliamson,  4  East,  469  ;  Norway  v.  Roe,  19  Ves.  158 ;  Orubb  v. 
Bayard,  2  Wall.  Jr.  81 ;  Funk  v.  Haldeman,  53  Penn.  229.  The 
deed,  therefore,  was  not  a  lease  but  a  license.  * 

XL  That  the  license  conferred  upon  Moses  was  not  exclusive  of 
the  plaintiff's  right  to  dig  for  and  take  phosphates  from  the  prem- 
ises. Collier,  9;  Bainbridge,  308;  Lord  Montjoy*8  case;  Johnston  Iron 
Company  v.  Cambrice  Iron  Company,  32  Penn.  241 ;  Olowinger  v. 
Franklin  Coal  Company,  55  id.  1  ;  Clark  v.  Way,  11  Bich.  624;  2 
BL  Com.  20;  Smith  on  Real  Prop.  4;  Caldwell  v.  Fulton,  31  Penn. 
475 ;  Clement  v.  Youngmaii,  40  id.  341,  and  cases  cited  on  first 
point. 

in.  It  is  contended  that  the  grant  to  Moses,  though  a  license, 
was  irrevocable  and  assignable,  but  we  insist  that  the  contract 
between  Moses  and  Bradley  and  Coe  was  not  an  assignment  of  an 
existing  interest,  but  the  creation  of  a  new  interest — a  license 
from  Moses  to  Bradley  and  Goe.    Tayl.  L.  and  T.,  §§  426, 429, 431. 

lY.  That  the  incorporcul  hereditament  granted  to  Moses,  though 
assignable,  was  indivisible,  and  by  attempting  to  sever  it  Moses  has 


700  SOUTH  CAEOLLNa, 

MasBot  ▼.  Moees. 

destroyed  it.     See  cases  cited  abore,  and  Lymen  y.  AJmly  16  Johm. 
80;  Van  Rensselaer  v.  Raddiffs^  10  Wend.  639. 

Cases  were  also  cited  upon  the  plaintiff's  second  and  third 
grounds  of  appeal,  which  are  not  giren,  as  those  groiinds  were  not 
considered  by  the  court. 

Buisty  for  defendant  Moses.  The  deed  of  24th  April,  1868,  is 
substantially  a  lease  for  ten  years  of  the  minerals  in  tiie  land.  It 
is  a  grant  of  a  corporeal  right,  and  cannot  be  properly  construed 
to  be  the  grant  of  a  mere  license  or  incorporeal  hereditament 
Orabbe's  Dig.,  Beal  Property,  §  1,281 ;  Jackson  t.  ffarson,  7  Cow. 
326 ;  Jackson  y.  Kessewank,  10  Johns.  336 ;  Shep.  Touchstone, 
86;  3  Bac.  Abr.  363;  MooreY.  Fletcher,  16  Me.  63;  Crosbys. Brad- 
leg,  20  id.  61;  Bac.  Abr.,  Leases,  E;  2  Washb.on  lieal  Prop.  845;  1 
id.  12,  270 ;  Stewart  y.  Oamett,  3  Sim.  398 ;  Legard  y.  Hodges,  3 
Bro.  Gh.  441 ;  Go.  Litt  46  ;  Parker  y.  Plummer,  Oro.  Eli&  190; 
Qiieen  y.  Winter,  2  Salk.  588 ;  Paramour  y.  YardUy,  Flow.  639 ; 
Throgmorton  y.  Tracy,  id.  145  ;  Gol.  on  Mines,  6  ;  Stougbton  y. 
Leigh,  1  Taunt.  403;  Adams  y.  Briggs  Iron  Co.,  7  Gush.  361;  Yale 
on  Gal.  Min.  Glaims  and  Wat.  Bights,  215  ;  Oary  y.  Daniels,  5 
Mete.  236;  Seaman  v.  Vaudrey,  16  Yes.  389;  1 W.  BL  482;  MuskeU 
y.  Hill,  5  Bing.  N.  G.  694 ;  New  Jersey  Zinc  Cfo,  y.  New  Jersey 
Frank.  Co.,  13  N.  J.  Eq.  322 ;  United  States  y.  Gfratiot,  14  Pet 
526.  He  also  cited  the  Pennsylyania  cases,  cited  on  the  other  side 
at  great  length. 

Moses  bad  the  right  to  diyide  his  interest  and  assign  part  of  it 
to  others.  2  Story's  Eq.,  §§  1039,  1040  ;  12  Petersd.,  tit  Leases; 
2  Story  Eq.,  §§  1050, 1051. 

He  also  cited  Ricketts  y.  Bennett,  50  Eng.  G.  L.  695  ;  Dickenson 
y.  Valpy,  10  Bam.  ft  Gross.  41;  Hautayne  y.  Bowme,  liL  ttW.  69(L 

Memminger  and  Corhin,  for  defendants. 

WiLLAKD,  J.  In  the  decision  below,  and  in  the  argument  at  the 
bar,  an  important  feature  of  this  case  has  not  receiyed  the  atten- 
tion due  to  the  importance  of  its  bearing.  The  line  of  argument 
pursued  assumes  that  the  question,  whether  the  defendant  is&oMf 
acquired  under  the  grant  of  Massot  an  exclusiye  right,  as  against 
tho  grantor,  to  the  minerals  contained  within  the  premises  de- 
scribed, for  the  period  of  ten  years,  is  to  be  decided  by  first  deter 
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mining  whether  the  thing  granted  was  in  its  nature  corporeal  or  in- 
corporeal.  It  is  contended  that  the  grant  created,  at  most,  either 
a  mere  license^  or  an  incorporeal  hereditament,  and  aathorities  are 
sited  to  show  that  in  snch  cases  the  grant  does  not  include  the 
right  of  the  grantor  to  exercise,  concurrently,  a  similar  right  ta 
that  conferred  by  his  grant  or  license.  The  objection  to  this  line 
o.  argument  is,  that  it  lays  too  great  sti*ess  on  the  technical  import 
of  the  words  of  conveyance,  and  gives  too  little  attention  to  the 
actual  intent  of  the  parties^  as  evinced  by  the  entire  instrument. 
The  true  inquiry  is,  what,  from  the  construction  of  the  whole 
instrument^  was  the  nature  of  the  right,  power  or  property  intended 
by  the  parties  to  be  vested  in  the  grantee  P  Having  ascertained, 
from  this  source,  the  nature  of  the  thing  granted,  it  will  not  be 
difBcnlt  to  ascertain  whether  it  is  corporeal  or  incorporeal,  nor  to 
find  the  technical  terms  appropriate  to  describe  such  interest. 

The  instrument  in  question  is,  in  form,  a  deed,  signed,  sealed 
and  witnessed  as  such.  Massot,  in  consideration  of  $2,000,  grants, 
sells  and  conveys  to  Moses,  his  heirs,  executors,  administrators  and 
assigns,  "  the  right  and  privilege  of  entering  in  and  upon,  by  him- 
self or  his  agents,  all  or  any  part  of  the  land  hereinafter  described, 
for  the  purpose  of  searching  for  mineral  and  fossil  substances,  con- 
ducting mining  ojierations  to  any  extent  the  said  party  of  the  second 
part  may  deem  advisable,  and  for  working,  removing,  selling,  and, 
as  the  property  of  the  party  of  the  second  part,,  to  use  and  appropri- 
ate, for  the  term  of  ten  years  from  the  date  of  these  presents,  all 
organic  or  inorganic  minerals,  rocks,  fossils,  marl,  or  so-called 
phosphates,  that  may  be  found  on,  by  any  person  or  persons,  or 
contained  in,  any  part  of  all  that  plantation  or  tract  of  land,"  etc. 
Moses  is  further  to  have  the  right  to  cut  and  remove  trees,  wood 
and  timber  when  he  shall  deem  it  advisable  and  advantageous; 
such  trees,  wood  and  timber  to  remain  the  property  of  Massot, 
who  is  to  have  the  disposal  and  profit  thereof. 

The  deed  contains  the  following  proviso  :  "  Provided,  further, 
that  the  party  of  the  second  part  (Moses)  shall  not,  at  any  one  time- 
during  the  aforesaid  term  of  ten  years,  engage  in  working  over  one- 
third  part  of  the  said  tract,  the  third  to  be  wodced  to  be  selected  bj 
the  party  of  the  second  part,  and  said  selection  to  be  made  as  often 
as  the  party  of  the  second  part  may  desire."  The  deed  fr.rthoi 
conveys,  for  the  like  period,  a  general  right  of  way,  with  the  privi- 
lege of  constructing  milroads  and  other  roads,  and  machinery,  to  be- 
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asod  in  the  extraction^  preparation^  mannfactnre  and  transporta* 
tion  of  the  organic  and  inorganic  snbstances  in  question,  with  the 
right  to  remoTe  the  same  at  the  expiration  of  the  term  avforesaid. 

What  distinguishes  this  grant  from  that  in  Lord  MoutUjo^s  case, 
Co.  Litt  165^  and  in  all  the  other  cases  relied  on  !is  decisiTS 
agaiDst  the  exdosiTe  natnre  of  the  grant,  is  contained  in  the  ex- 
pression **  that  may  be  fonnd  on,  by  any  person  or  persons,  or  con* 
tained  in  any  part/'  etc.  The  term  '^  any  person  "  must  be  regarded 
as  including  the  grantor,  so  that  if  the  grantor,  in  an  attempt  to 
exercise  the  same  right  as  that  conferred,  should  find  any  such  sub- 
stances upon  the  premises  described,  such  act  of  finding  would 
complete  the  title  of  the  grantee  or  his  assigns  to  the  substances  so 
found  under  the  express  terms  of  the  grant  It  might,  perhaps,  bo 
said  that  this  applies  only  to  substances  ''found  on,''  but  not  those 
''  contained  in  "  the  premises.  The  construction  cannot  prerail,  for 
it  would  contravene  the  general  intent  of  the  instrument  It  ii 
clear  that,  as  to  some  part  of  the  minerals,  the  right  of  the  grantor 
is  excluded,  and  to  that  extent  something  more  than  a  right  in  the 
nature  of  common  is  conyeyed. 

How  far,  then,  does  this  exclusion  extend  ?  It  is  evident  that 
the  parties  did  not  intend  to  make  a  distinction,  as  to  the  character 
of  the  grantee's  titie,  between  the  minerals  lying  on  the  surface  of 
the  ground  and  those  contained  within  it.  Such  a  distinction 
would  be  inconvenient  and  senseless.  If,  then,  it  was  intended  that 
the  grantee  should  have  the  same  right  in  respeot  to  the  one  class  as 
to  the  other,  the  particular  expression  under  consideration  must  be 
regarded  as  characterizing  the  grantee's  right,  as  to  the  whole,  aa 
exclusive  of  the  grantor  and  all  other  persons. 

This  view  is  aided  by  the  fact  that  the  consideration  of  the  deed 
was  an  entire  sum  of  money  demandable  absolutely  under  the  deed, 
and  which  may  be  assumed  to  include  a  valuation,  fixed  by  the 
parties,  on  all  minerals  that  the  grantee  was  authorized  to  remove 
from  the  premises,  and  might,  by  possibility,  remove  therefrom 
during  the  term  of  ten  years,  and  by  the  further  fact  that  the  deed, 
by  its  terms,  professed  to  sell  and  convey  the  material  itself,  as  welj 
as  the  right  to  search  for  and  take  it 

It  is  not  necessary  to  rest  this  case  upon  the  whole  ground  takec 
in  Caldwell  v.  FulUm^  31  Penn.  475.  In  that  case  the  grant  woi 
held  to  exclude  the  grantor  on  the  ground  that  the  consideration, 
being  an  entire  sum,  paid  for  the  right  conferred,  evidenced  au 
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intent  to  sell  the  whole  mineral  content  as  such.  Independent  of 
the  character  of  the  consideration,  the  langnage  of  the  grant,  in 
OtMwett  y.  FuUon,  was  substantially  the  same  as  that  in  Lord 
Mbuntjoy^s  case.  The  opiiiion  in  Oaldwett  y.  FuUan  does  not  seek 
to  unsettle  the  authority  of  Lord  MoufUjoffB  case,  but  finds  grounds 
4A  distinguishing  the  cases,  in  the  fact  that  different  inferences  are 
to  be  drawn,  as  to  the  intended  exolusiyeness  of  the  grant,  from 
the  respectiye  considerations  in  the  two  grants. 

In  the  case  before  this  court,  the  construction  of  the  grant  does 
not  depend  wholly  on  the  character  of  the  consideration,  as  we  haye 
already  seen*  It  is,  howeyer,  a  circumstance  in  the  case,  and, 
therefort^  it  is  in  place  to  inquire,  whether  the  fact  that  the  con- 
sideration is  an  entire  sun^  demandable  at  the  deUyery  of  the  deed, 
«nd  intended  as  compensation  for  the  right  granted,  tends  to  show 
an  intent  to  conyey  an  ezdusiye  interest. 

Apart  from  the  limitation  of  ten  years,  if  the  subject-matter  of 
the  grant  had  been  personal  property,  instead  of  land,  it  would 
haye  passed  an  ezclusiye  right  of  property  to  the  grantee. 

A  bill  of  sale,  for  a  yaluable  consideration  paid,  of  all  the  goodi 
of  a  certain  kind  in  a  certain  warehouse,  or  all  the  quarried  stone 
or  mined  ores  in  a  certain  field,  would  show  an  intent  to  transfer 
a  perfect  title.  Should  the  yendor,  at  the  same  time,  confer  a 
license  upon  the  purchaser  to  enter  upon  his  premises,  and  to  search 
tor  and  remoye  the  property,  its  effect  would  be  to  enlarge  still 
further  the  right  of  the  purchaser. 

Although  the  subject-matter  of  the  contract  be  land,  still,  if 
oapable  of  seyerance,  so  as  to  become  personal  property,  the  parties 
are  not  precluded,  by  any  rule  of  law,  from  treating  it,  in  its 
unseyered  condition,  as  personalty,  and  transferring  title  accord- 
ingly.    Clark  y.  Way^  11  Rich.  624. 

These  propositions  are  not  disputed  by  Lord  Mountjoy's  case, 
nor  by  any  of  the  English  or  American  cases  following  its  authority; 
but,  on  the  other  hand,  are  supported  by  many  cases  of  undoubted 
authority. 

To  all  such  contracts  and  grants,  whether  relating  to  realty  c; 
personalty,  the  test  that  has  been  applied  is,  the  intent  of  the  par* 
ties.  The  difference  between  the  two  cases  is  this:  that  certain 
words  sufficient  to  manifest  such  intent,  in  the  case  of  personalty, 
ore  not  deemed  sufficient  for  that  purpose  in  the  case  of  realty. 

The  proper  conclusion  from  these  cases  would  seem  to  be,  tb:U 
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granis  of  a  right  to  enter  the  lands  of  the  grantor  and  seyer  there- 
from and  appropriate  its  prodnots  or  mineral  contents,  are  subject 
to  a  presumption  not  applicable  to  the  case  of  a  sale  of  personidty, 
that  the  grantor  did  not  intend  to  exclude  his  own  proprietary 
right  to  a  concurrent  enjoyment  with  the  licensee  of  the  power 
granted.  If  this  view  is  correct,  any  words  evidencing  an  intent  on 
the  part  of  the  grantor  to  part  with  his  proprietary  rights  oyer  the 
subject-matter  to  which  the  grant  relates,  would  rebut  such  pre* 
sumption.  What  force,  then,  should  be  given  to  words  tending  to 
evidence  an  intent  on  the  part  of  the  grantor  to  exclude  himself 
from  the  enjoyment  concurrently  with  the  grantee  of  the  right  con- 
ferredP  So  fkr  as  the  existence  of  such  a  presumption  bears  on  the 
question,  the  obvious  answer  is,  that  the  same  force  should  be  givea 
to  the  expressions  employed  that  would  be  given  had  the  subject* 
matter  been  other  than  realty.  The  presumption,  indeed,  demand* 
some  positive  evidence  of  an  exclusive  intent,  but  does  not  influ- 
ence the  force  of  the  evidence  of  such  intent 

If  the  foregoing  propositions  flow  from  the  principles  of  law,  and 
are  compatible  with  the  adjudicated  cases,  then  we  have  a  clear  rule 
to  govern  us  in  seeking  the  construction  of  the  grant  in  question. 

We  have  only  to  ask  what  the  parties  had  in  contemplation  as 
the  right  intended  to  be  created,  giving  to  the  terms,  or  expressions 
employed  by  them  in  a  technical  sense,  that  technical  force  and 
effect  conferred  upon  them  by  the  adjudicated  cases  entitled  to  have 
weight  as  authority.  We  have  now  to  look  into  the  current  of 
decisions  to  verify  the  grounds  of  our  conclusions;  but  that  we  may 
the  better  understand  their  bearing  and  force,  it  is  proper  to 
observe  some  of  the  features  in  the  various  instruments  which 
have  received  judicial  construction  as  bearing  on  the  question  of 
intent 

In  all  the  grants  of  mining  rights,  from  the  earliest  reported' 
cases  down  to  the  present  time,  there  is  a  striking  similarity  in 
the  terms  used  to  describe  the  character  of  the  rights  intended  to 
be  conferred.  It  is  described,  substantially,  as  a  right  to  enter 
certain  designated  premises,  and  to  search  for  minerals,  to  mine 
or  work  them,  appropriate  and  sell  them*  In  some  cases  the  prem- 
ises may  be  used  for  manufacture  only  to  the  extent  of  preparing 
the  raw  material  for  use  or  sale  ;  in  other  cases,  like  the  case  in 
hand,  the  right  to  use  the  premises  for  the  purpose  of  manufacture 
is  unlimited,  as  to  the  nature  and  extent  of  the  manufacturings 
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powers.  The  rigfat  uniformly  embraces  aathority  to  go  apon  the 
land  of  another,  and  perform  there  certain  acts  which  could  only 
be  jufliilied  under  authority,  derived  from  the  owner,  of  severing 
from  the  land  certain  portions  of  the  body  of  the  land,  so  as  to 
become  personal  property,  and  appropriating  the  same  as  against 
the  right  of  the  owner  and  all  other  persons. 

Such  a  right  may  exist  perfect  in  the  hands  of  a  grantee,  and 
yet  not  exclude  the  rigfat  of  the  grantor  or  owner  to  take  from  the 
land  like  substances,  for  his  own  use,  so  that  he  does  not  obstruct 
or  impede  such  operations  as  the  grantee  may  have  set  on  foot  in 
virtue  of  his  grant 

Although  the  right  to  mine  in  the  lands  of  the  grantor  may  ex* 
tend  to  all  minerals,  or  to  all  of  a  given  class,  yet  that  does  not 
exclude  the  grantor  from  appropriating  minerals  of  that  descrip- 
tion,  provided  he  does  not  obstruct  the  operations  of  the  grantee. 
In  a  word,  the  possession  of  a  right  to  go  upon  the  lands  of 
another  to  search  for,  sever,  remove  and  appropriate  any  or  all 
minerals,  or  any  or  all  of  a  given  class,  does  not  exclude  the  owner 
of  the  land  from  taking  to  his  own  use,  minerals  of  the  same 
character  and  class  from  the  premises  embraced  in  the  grant  Nor 
does  the  ftici  that  such  right  is,  by  the  terms  of  the  grant,  an 
assignable  interest  in  the  hands  of  such  grantee,  operate  to  the 
exclusion  of  the  grantor. 

When,  however,  the  grant  evidences  an  intent  to  exclude  the 
grantor,  such  intent  provides  whether  the  grant  extends  to  all 
mineral  substances,  or  to  all  of  one  or  more  classes. 

There  are  three  modes  in  which  the  intent  to  exclude  the  grantor 
has  been  expressed:  first,  by  terms  importing  a  sale  and  convey- 
ance of  minerals,  as  such,  in  which  case  the  grantor's  right  is  ex- 
cluded, by  a  necessary  implication,  from  the  possession  of  full 
proprietaiy  right  on  the  part  of  the  grantee ;  second,  by  words  of 
conveyance,  conferring  on  the  grantee  exclusive  power  over  the 
subject-matter  of  the  grant ;  and,  third,  by  provisions  excluding 
the  grantor  from  the  performance  of  acts  appropriate  to  him  as 
owner  of  the  land,  where  the  effect  of  such  exclusion  is  to  leave 
unlimited  control  in  the  grantee  of  all  materials  to  which  the 
mining  right  relates. 

An  intent  to  exclude  the  grantor,  though  not  expressed  in  the 
body  of  the  deed,  may  be  implied  from  the  nature  of  the  consid- 
eration. The  fact  that  the  grantee  is  bonnd  to  pay  for  the  sub* 
Vol.  XVI.  —  89 
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Btances  appropriated  by  him  according  to  the  qoontity  realiied,  at 
an  agreed  rate,  whether  in  kind  or  in  money,  does  not,  of  itself, 
diBclose  an  intent  to  exclude  the  grantor.  But  if  the  oonaidera- 
tioD  appears  to  include  a  value  fixed  by  the  parties  on  the  whole 
mineral  deposit,  and  is  demandable  absolutely  under  the  oontnct^ 
without  depending  on  the  yalue  of  the  actual  result  from  the 
mining  opei-ations  of  the  grantee,  the  grant  is  regarded  as  a  sale 
of  the  mineral,  and,  as  to  it,  the  grantor  is  excluded. 

We  will  now  look  into  the  cases,  in  order  to  verify  the  dedno- 
tions  from  them  already  stated. 

Lard  Mountjay^s  case.  Go.  liti  165,  determines  that  a  reservation 
of  the  right  to  take  minerals  and  turf,  although  existing  as  an 
assignable  and  heritable  interest,  does  not  necessarily  exclude  the 
owner  of  the  land.  In  that  case,  there  were  no  words  ezpreesiYe 
of  an  intent  to  exclude  the  owner  of  the  land,  independent  of  the 
nature  of  the  thing  reserved.  It  is  true,  the  reservation  must  be 
regarded  as  made  upon  consideration,  but  the  consideration,  what- 
ever it  may  have  been,  was  not  in  a  form  enabling  the  court  to 
conclude  that,  in  fixing  that  consideration,  the  parties  had  acted 
upon  a  real  or  assumed  valuation  of  all  the  materiaLs  subject  to 
appropriation  under  the  terms  of  the  reservation. 

The  authority  of  this  case  has  been  recognized  in  this  State,  in 
Clark  V.  Way^  11  Rich.  624;  in  Pennsylvania,  in  Caldwell  v.  Fulton^ 
31  Penn.  624,  and  Funk  v.  Haldeman,  53  id.  229. 

Wekon  v.  McKreihy  3  Burr.  1824,  holds  that  one  may  have,  as 
against  the  owner  of  the  land,  an  exclusive  right  to  take  the  turf. 
It  is  worthy  of  notice  that,  from  all  that  appears  in  that  case,  the 
right  of  the  plaintiff  may  have  been  limited  to  so  much  as  he 
should  require  for  a  particular  use.  The  question  of  exdusiveness 
was  not  treated  in  that  case  as  at  all  dependent  on  the  question, 
whether,  in  its  nature,  the  right  conferred  was  corporeal  or  incor- 
poreal, but  wholly  on  the  terms  of  the  grant  or  prescription  under 
which  it  was  claimed. 

Chitham  V.  Williamson,  4  East,  469,  followed  Lord  Mounifay'$ 
case.  Lord  Ellbkbobouoh  says,  in  that  case,  *^  no  case  can  be 
named  where  one  who  has  only  a  liberty  of  digging  for  coals  in 
another's  soil  has  an  exclusive  right  to  the  coals,  so  as  to  enable 
him  to  maintain  trover  against  the  owner  of  the  estate  for  coaia 
raised  by  him.''  This  is  far  from  saying,  that  such  an  exclusive 
right  cannot  be  created  by  the  use  of  suitable  language  in  the 
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grant    It  is  only  authority  for  sayings  that  exclusion  will  not  be 
implied  from  the  naked  fact  of  a  grant  cf  that  nature. 

Doe  Y.  Wood,  2  Bam.  &  Aid.  724,  contained  nothing  to  take  it 
out  of  Lord  Mountjoy^s  case. 

The  question  was,  whether  the  grant  operated  as  a  demise  or  a 
license  merely.  The  discussion  of  the  question  by  Abbott,  0.  J., 
shows,  that  the  question  of  ezclusiyeness,  as  settled  by  the  language 
and  intent  of  the  grant,  was  regarded  as  laying  at  the  foundation  of 
the  question,  whether  the  instrument  could  take  effect  as  as  a  demise. 
It  was  not  in  terms  a  demise,  and  could  only  be  made  to  operate  as 
such,  when  the  right  intended  to  be  conferred  was  of  such  a  nature 
as  to  be  the  proper  subject  of  a  demise.  The  consideration  of  that 
grant  tended  rather  to  strengthen  than  rebut  the  presumption, 
that  the  grantor  did  not  intend  to  diyest  himself  of  the  entire 
property  of  the  minerals,  for,  instead  of  its  being  an  entire  sum, 
including  the  value  of  aU  materials  subject  to  appropriation  under 
it,  it  was  a  reservation  of  a  share  of  the  minerals,  as  such.  The 
idea  of  a  grant,  operating  as  a  sale  or  demise  of  the  minerals  them- 
■elves,  is  distinctly  recognized,  and  the  case  before  the  court  dis- 
tinguished from  one  resting  on  a  grant  of  that  nature. 

It  is  fairly  inferable  from  the  case,  that,  had  the  grant  conferred 
an  exclusive  right  of  mining  for  a  term  of  years,  it  would  have  been 
regarded  a  demise,  although  the  subject-matter  was  not  an  opened 
mine,  but  merely  minerals  contained  in  the  land.  This  proposition 
is  as  distinctly  recognized  as  it  could  well  be,  without  being  directly 
ruled  by  the  decision. 

Muakett  v.  Hilly  2  Bing.  N.  0.  664,  while  adhering  to  Doe  v. 
Woody  goes  a  step  further,  holding,  under  a  grant  closely  resembling 
that  in  Doe  v.  Woody  that  a  license  of  that  character  could  operate 
as  a  grant  in  respect  of  minerals  taken  under  its  authority,  and 
therefore  constituted  an  assignable  interest  in  the  hands  of  the 
licensee.  Clarh  v.  Wayy  11  Rich.  624,  applied  the  principles  of 
Lord  Mountjoffs  case  to  the  case  of  a  right  to  take  timber  in  the 
land  of  another.  The  applicability  is  put  distinctly  on  the  ground 
that  the  grant  contained  no  words  of  exclusion.  GaldweU  v.  FuUony 
81  Penn.  475,  is  a  leading  Pennsylvania  case,  bearing  on  this  ques- 
tion. The  adjudications  of  the  courts  of  that  State,  in  this  branch 
of  the  law,  are  entitled  to  great  consideration,  both  for  the  extent 
and  value  of  the  mining  operations  that  have  been  affected  by  such 
idjudioations,  and  for  the  great  learning  and  experience  of  the 
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judges  from  which  they  have  emanated.  Apart  from  the  natnie 
of  the  consideration  of  the  grant  in  Galdmtt  y.  FuUan,  it  was  dia- 
tinotly  mled  by  Lord  Mountjoffs  case.  Judge  Woodwaju),  who  de- 
livered the  opinion  of  the  court  in  a  previous  case  between  the  same 
parties^  both  in  that  case,  and  in  jPWni(?.v.  Hialdeman,  68  Penn.  )389. 
recognized  the  authority  of  Lord  Mounifo/s  case,  as  reported  by 
Lord  OojCBy  under  the  weight  of  authority  that  had,  bo^  in  the 
English  and  American  courts,  sanctioned  its  mlingSy  but  held  that 
the  grant  then  under  consideration  was  to  be  regarded  as  a  sale,  for 
a  valuable  consideration,  of  the  absolute  and  exclusive  right  to  all 
the  coal  under  the  grantor's  land.  The  opinion  in  the  recent  case 
reported  in  31  Penn.  475,  was  delivered  by  Judge  Stbovg.  This 
opinion  does  not  so  distinctly  appear  to  place  the  decision  on  the 
ground  of  the  nature  of  the  consideration  paid,  but  that  such  was 
the  turning  point  of  the  case  distinctly  appears  in  Olemeni  v. 
Toungman,  where  the  same  judge  states  the  point  decided  in 
Caldwell  v.  FuUon.  ClometU  v.  TounjffttOii,  40  Penn.  841,  oontains 
this  important  expression  :  ''In  OatdweR  v.  FuUoUy  we  held  that  a 
grant  of  an  unlimited  right,  title  and  privilege  to  dig  and  take 
away  the  coal,  in  a  designated  tract  of  land,  to  any  extent  the  gran- 
tee might  think  proper,  and  for  a  consideration,  presently  paid,  was 
a  grant  of  the  ooal  itself,  and  not  merely  a  license  or  incorporeal 
right''  To  this  view  of  OaldweU  v.  FUUon^  the  court  declares  itself 
as  adhering.  The  grant  in  that  case  related  to  two  distinct  kinds  of 
material  to  be  found  on  the  premises,  namely,  iron  and  limestone. 
The  court  held  that  the  agreement  was  not  intended  by  the  parties 
to  confer  an  absolute  right  to  either  the  ore  or  the  limestone,  on 
the  ground  that,  as  it  regards  the  ore,  the  only  consideration 
stated  was  an  agreement  to  pay  for  the  amount  of  ore  actually  taken, 
and  as  to  the  limestone,  no  consideration  of  any  kind  was  stipulated 
for,  besides  tiie  limestone  was  only  to  be  taken  to  be  uied  in  the  manu* 
facture  of  iron  from  the  ore.  This  case  is  in  entire  harmony  with 
Lord  Moufiijoffs  case,  and  is  distinguishable  from  Caldwell  v.  Ful- 
ton by  the  fact  that  there  was  no  consideration  stipulated  for,  that 
implied  a  sale  of  all  the  minerals  of  the  designated  kinds  on  the 
premises.  It  holds  that  an  agreement  to  pay  a  stipulated  price  for 
the  minerals  actually  taken,  estimated  upoii  the  quantity  taken,  is 
not  such  a  consideration  as  implies  a  sale  of  the  whole  mineral  con- 
tent.  In  this  last  respect  the  case  resembles  Doe  v.  Wood,  with  the 
erception  that  the  consideration  stipulated  for,  in  that  case,  was  a 
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"^hare  of  tho  minerals^  instead  of  a  fixed  equiyalent  in  money.  Thia 
case  treats  the  question  as  to  whether  the  right  granted  is  corporeal 
as  depending  upon  the  intention  of  the  parties  as  to  its  ezclasive- 
ness,  as  derived  from  all  parts  of  the  instrument  construed  together. 

Ghnninger  y.  Franklin  Coal  Co.^  55  Penn.  7.  The  grant  in  this 
case  was  held  not  to  be  exclusive  pn  two  grounds:  first,  the  con- 
sideration was  a  merely  nominal  sum,  $6.50;  and,  second,  thb 
right  to  take  coal  was  limited  to  the  amount  required  by  the 
grantee  for  his  use  as  a  blacksmith.  In  construing  diat  part  of  the 
grant  that  operated  to  limit  the  amount  to  be  taken,  the  court  took 
into  account  the  state  of  knowledge,  as  to  the  value  of  coal,  and  its 
uses  at  the  time  of  making  the  contract. 

Graves  v.  Hodges^  55  Penn.  564,  holds  that  an  agreement  to  pay 
a  stipulated  price  per  ton  for  ore  taken  does  not  import  an  exclu- 
sive privilege.  Or%M  v.  Bayard,  2  Wall.  Jr.  81,  where  the  con- 
sideration  was  also  an  amount  stipulated  to  be  paid  per  ton  for  the 
mineral  taken,  holds  that  the  grant  was  not  exclusive.  Thus  we 
find,  in  cases  entitled  to  weight  as  authority,  the  proposition  that 
when  the  grantee  has  unlimited  authority  over  the  subject-matter  of 
the  grant,  a  consideration  consisting  of  an  entire  sum^  including 
the  valuation  fixed  by  the  parties  upon  the  whole  minml  content 
of  the  land,  or  of  the  class  of  minerals  to  which  the  mining  right 
relates,  demandable  absolutely  under  the  contract,  furnishes  evi- 
dence of  an  intent  to  confer  an  exclusive  right  on  the  grantee.  On 
the  other  hand,  the  proposition  is  not  disputed  by  any  of  the  cases 
re^^rded  as  of  leading  authority  on  this  subject. 

lliis  conclusion  appears  entirely  reasonable.  No  presumption  of 
an  intent  to  reserve  any  part  of  the  thing  granted  ought  to  prevail 
against  ground  of  reasonable  inference,  that  the  price  received  by 
the  grantor  is  an  equivalent  for  the  whole  thing  granted.  Oer- 
tainly  in  equity  such  a  presumption  could  not  be  allowed  to  prevaQ 
over  the  manifest  equity  disclosed  by  the  nature  of  the  consideration* 

We  are  not  called  upon  in  this  case  to  decide  that  the  fact  of  such 
a  consideration,  standing  by  itself,  is  sufficient  to  characterias 
the  contract  as  intending  an  exclusive  right;  but  as  in  the  present 
case  there  are  other  evidences  of  such  intent,  we  are  only  required 
to  hold  that  the  existence  of  such  a  consideration  tends  to  establish 
an  exclusive  intent.  We  hold,  therefore,  that  the  grant  to  the 
defendant  Moses  was  intended  to,  and  did  in  fact,  exclude  the 
ii;rantor,  Massot,  from  all  right  to  appropriate  to  himself  any  of  thv 
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mineral  snbstanoe  to  which  the  grant  relates  during  the  term  of 
the  contract,  and  from  conferring  snch  right  upon  any  other  per- 
son, as  against  the  grantee  or  those  of  right  claiming  nndei  the 
grant. 

Had  Moses'  right  been  unlimited  as  to  time,  the  grant  would 
have  operated  as  an  absolute  sale  and  conveyance  of  the  mineral 
itself,  as  in  the  case  of  Caldwell  v.  FuUon.  The  limitation  of  the 
right  to  ten  years  prevents  it  from  having  this  effect,  but  does  not 
change  the  character  of  the  grantee's  authority  during  that  period, 
such  authority  being  that  due  to  a  full  proprietorship  of  the  min- 
erals during  the  term.  The  words  '^  sell  and  convey  "  cannot  have 
their  full  effect,  in  consequence  of  the  limitation  in  point  of  time, 
but  in  conjunction  with  other  expressions  of  the  grant,  they  serve 
to  fix  the  character  of  the  grantee's  power  and  rights  as  a  full  pro- 
prietorship, during  such  term.  This  conclusion  is  not  affected  by 
the  limitation  imposed,  as  to  the  extent  of  the  surface  to  be  worked 
at  any  given  time,  as  that  limitation  does  not  impair  the  right  to 
work  the  whole,  but  limits  the  use  of  the  surface  of  the  ground  as 
an  incident  to  the  operation  of  searching  for  and  removing  the 
minerals. 

It  is  clear  that  the  grant  operated  as  a  demise  of  the  minerals  for 
the  term  of  ten  years,  and,  therefore,  the  interest  of  the  grantee 
was  divisible. 

Three  things  are  necessary  to  a  demise;  first,  a  proper  subject- 
matter;  second,  possession  for  a  term  of  years;  and,  third,  a  right 
to  the  profits  during  such  term.  The  argument  in  behalf  of  the 
plaintiff  is,  that  the  powers  conferred  by  the  grant  does  not  relate 
to  any  thing  corporeal,  of  which  possession  may  be  had.  If  this 
conclusion  be  established,  it  would  result,  as  contended  for  by  the 
plaintiff,  that  the  power  being  incorporeal,  it  was  indivisible,  and 
the  defendant,  having  attempted  to  divide  it,  had  destroyed  it. 

The  answer  to  this  argament  is  supplied  by  the  authorities,  as 
well  as  by  the  reason  of  the  case.  The  law  of  England,  on  this  sub* 
ject,  is  stated  by  Mr.  Bainbridge,  in  his  work  on  the  Law  of  Mines 
and  Minerals,  163.  He  states  that  minerals  contained  in  the  land, 
although  unopened,  as  well  as  opened  mines,  ai*e  capable  of  forming 
^'a  distinct  possession  or  inheritance,"  and  that  if  it  was  requisite 
that  livery  of  seizin  should  be  made  of  them,  still  they  are  suscept- 
ible of  such  livery.  That  author  does  not  cite  the  authority  of  ad- 
judicated cases  to  these  propositions  as  fully  as  might  be  expected. 


APEIL  TEEM,  1871.  711 


MasBOt  Y.  MoflM. 


It  iSy  however,  not  unlikely  that  this  view  of  the  law,  so  distinctly 
shadowed  forUi  in  Dee  y.  Wood,  2  Bam.  &  Aid.  924,  should  have 
been  practically  acted  upon  without  further  controversy. 

In  Doe  V.  Wood  the  question  was,  whether  ejectment  would  lie  in 
the  case  of  unopened  mines,  by  one  having  the  right  to  mine,  though 
not  entitled  as  owner  or  lessee  of  the  land.  If  property  of  that 
kind  had  been  incapable  of  sustaining  a  possessory  title,  the  answer 
to  the  action  would  have  been  complete  without  any  further  inquiry, 
in  order  to  ascertain  the  intention  of  the  parties  to  the  grant.  The 
fact  that  the  court  regarded  it  as  important  to  ascertain  whether 
the  parties  intended  it  as  a  demise  shows,  conclusively,  that  it  was 
capable  of  acting  as  a  demise,  if  the  parties  so  intended.  This  case 
leaves  no  doubt  as  to  how  the  law  of  England  stood,  and  if  no  other 
authority  for  so  doing  existed,  Mr.  Bainbridge  would  have  been 
justified  in  stating,  in  the  manner  in  which  he  has  stated  it^  the 
law  of  that  country. 

CaldfoeR  v.  FuUofiy  31  Penn.  475,  holds  that,  by  the  law  of  Penn- 
sylvania, minerals  unsevered  are  land,  capable  of  being  held  and 
transferred,  apart  from  the  ownership  of  the  land. 

This  determination  necessarily  involved  the  idea  that  a  possess- 
ory  title  could  be  had  'Mn  minerals  in  place, ^'  and,  therefore,  we 
should  infer  that  a  grant  or  conveyance,  intended  by  the  parties  to 
operate  as  a  transfer  of  property  of  that  character,  for  a  term  of 
ycAi-s,  accompanied  by  an  exclusive  enjoyment  of  the  profits  thereof, 
would  create  a  demise.  There  are,  however,  expressions  in  Cald- 
veil  V.  FuUon,  and  Clement  v.  Toungman,  that  involve  this  deduc- 
tion in  some  perplexity,  as  it  regards  the  effect  of  the  Pennsylvania 
cases.  In  these  cases  stress  was  laid  on  the  fact  that  the  right  of 
the  grantee  was  wholly  unlimited  in  respect  of  time,  quantity  and 
use.  It  is  not  difficult  to  see  the  bearing  of  that  fact  in  Caldwell 
V.  FuUofiy  for  there  the  conclusion  that  the  grant  operated  to 
exclude  the  grantor  rested  on  the  fact  that  the  parties  intended  a 
sale  and  conveyance.  It  was  important  to  show  that  the  entire 
interest  in  the  coal  was  transferred.  But  it  would  not  seem  to  fol- 
low that  there  was  no  other  mode  oy  which  the  grantor  could  have 
conferred  an  exclusive  right  on  the  grantee,  than  by  making  an 
instrument  that  was  capable  of  operating  as  a  sale  and  conveyance 
absolute  of  the  whole  content  of  coal. 

The  difficulty  as  to  the  construction  intended  by  the  Pennsylvania 
oattes  arises  from  expressions  employed  in  the  opinions.    The  opin- 
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ion  of  Judge  Woodwabd^  repoited  in  81  Pimn.  475,  is  clear  npon 
this  point  He  sought  to  rest  the  case  upon  the  inferences  arising 
out  of  the  consideration.  From  the  consideration  he  inferred  s 
contract  of  sale  of  the  whole  content  of  coaL  His  language  is,  ''he 
sold  for  a  valuable  consideration  all  he  had  in  sixteen  acres,  and  aQ 
^!ie  coal  in  his  other  land.  I  say  all,  because  the  grant  is  limited 
to  no  time  or  quantity  or  purpose  or  person.''  The  absence  of  a 
limitation  as  to  time  is  here  referred  to  as  defining  how  much  was 
sold,  and  not  for  the  reason  that  such  a  limitation  would  be  neces- 
sarily decisive. against  the  grant  operating  as  exclusive  against  the 
grantor. 

Judge  Strong,  in  the  opinion  in  the  second  case  that  arose  between 
the  parties  to  Caldwell  v.  FuUonj  sought  to  place  the  right  of  the 
grantee  on  quite  different  ground  from  that  previously  taken  by 
Judge  Woodward.  His  theory  of  the  case  started  with  iae  propo- 
sition that  **  niinerals  in  place  "  were  land,  and  might  be  transferred 
as  such.  He  then  lays  down  the  principle  that  a  conveyance  of 
the  whole  profit  of  land  is  a  conveyance  of  the  land  itself.  In  order 
to  apply  these  principles  to  the  case  in  hand^  it  was  requisite  to 
show  two  things  :  first,  that  coal  was  a  profit  of  land  ;  and,  second, 
that  the  grantee  acquired  a  right  to  the  whole  profit  of  coaL  In 
answering  the  objection  that  coal  being  but  part  of  the  profit  of  the 
land,  the  principle  could  not  be  applied,  he  holds  that  the  subject 
of  the  grant  being  coal,  the  whole  usufruct  and  dominion  were 
granted.  In  other  words,  coal  in  place  was,  in  itself,  land,  and 
might  be  conveyed  as  such.  It  is  difficult  to  understand  why,  it 
coal  is  land,  it  should  be  necessary  to  treat  it  as  merely  a  profit  of 
land.  According  to  this  view  a  sale  of  coal  was  a  sale  of  land  so 
fumiine.  Why,  then,  resort  to  a  principle  which  is  only  important 
when  the  land,  as  such,  is  not  conveyed  ?  To  the  operation  of  this 
principle  he  ascribes  theconclusion  in  Lord  Mounijoy^s  case,  Cheai" 
ham  V.  WiUiamson,  Doe  v.  Wood  and  Gh'tiih  v.  Bayard. 

An  examination  of  the  cases  last  mentioned  will  show  that  the 
idea  that  a  conveyance  of  the  profit  of  land  is  a  conveyance  of  the 
land  did  not  enter  into  the  grounds  of  decision  in  those  cases.  Of 
Lord  Mountjoy^x  case,  Judge  Strong  says  that  the  grant  was  ^  only 
sufficient  for  a  single  specified  purpose,  viz.  :  the  manufacture  of 
alum  and  copperas."  And  thus  it  was  not  in  confiict.  In  other 
words,  if  the  right  in  that  case  had  not  been  subject  to  that  p«kr- 
ticular  limitation,  it  would  have  been  held  to  excludo  the  grantor. 
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It  is  far  from  clear  that  the  grant  in  Lord  M&wUjoy^s  ease, 
so  far  as  it  related  to  ores,  was  subject  to  the  limitation  that  clearly 
applied  to  the  turf;  at  all  eventSy  tiiat  solution  was  not  indicated  in 
the  case  as  reported. 

It  is  Yerv  clear  that  Lord  Ellrkbobouoh  did  not  so  understand 
Lord  Mountjttf^s  case,  when,  in  Cheatham  y.  WiHiatMon,  he  deduced 
from  that  case  the  proposition,  that  one  having  a  liberty  of  digging 
for  coals  in  another's  land  has  not  an  exdusiye  right  to  the  coals, 
as  against  the  owner  of  the  soil.  Had  the  grant  in  Lord  Mounts 
joy's  case  been  unlimited,  as  to  the  purpose  for  which  the  grantee 
should  take  the  turf  or  minerals,  it  still  would  have  been  only  '^  a 
liberty  of  digging "  in  another's  soil,  and  the  remark  of  Lord 
Ellenbobouoh  would  be  equally  applicable  to  the  case. 

The  comment  made  by  Stbokg,  J.,  on  Cheatham  v.  Williamson^ 
that  that  case  was  decided  upon  the  idea  that  livery  of  seizin  was 
indispensable,  does  not  appear  to  be  sustaint}d  by  the  report  of  that 
case  in  4  East  Lawbbkoe,  J.,  says,  ''  the  coyenant,  therefore,  can 
only  operate  as  a  grant,  but  will  not  ])!iss  the  land  itself  without 
liyery." 

The  allusion  to  the  want  of  liyery  arose  from  the  fact  that  E. 
Hy^»  was  only  the  owner  of  the  equity  of  redemption,  and  had  not 
the  legal  estate  in  him,  and  as  the  right  to  mine  was  reseryed  in  his 
deed,  it  was  necessarily  unaccompanied  by  liyery,  for  E.  Hyde,  not 
haying  the  legal  estate,  could  not  make  liyery.  The  remark  of 
Lawbbnob,  J.,  if  entitled  to  be  regarded  as  disclosing  the  point  of 
the  case,  falls  far  short  of  making  the  assertion  that  such  an  in* 
terest  as  an  ezclusiye  grant  would  haye  created  was  incapable  of 
being  attended  by  liyery. 

Judge  Stboko's  comment  on  Doby.  Wood,  3  Bam.  &  Aid.  719, 
tails  to  elicit  the  full  import  of  that  case.  It  was  not  the  tstot  that 
the  grant  was  limited  to  a  term  of  21  years,  that  was  the  ground 
of  holding  it  a  license.  The  question  was,  whether  it  was  a 
demise  or  Ucense.  If  a  demise,  it  would  be  the  limitation  of  a 
term  of  years  that  would  make  it  such.  That,  of  course,  then,  was 
not  the  turning  point  as  between  a  demise  and  a  license.  Abbott, 
G.  J.,  states  the  question  as  follows  :  **  One  of  the  questions  was 
whether  this  indenture  operated  as  a  demise  of  the  metals  and 
minerals,  so  as  to  yest  in  the  lessee  a  legal  estate  therein,  during 
the  tonU;  upon  the  condition  mentioned,  or  only  a  license  to  work 
■nd  get  the  metals  and  miuevals  that  might  be  found  within  the 
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limits  described.''  Here  is  a  clear  conclusion  that  a  legal  estate  in 
tlie  mines  and  minerals  might  be  created  for  a  term  of  years,  and 
E«>  far  as  to  operate  as  a  demise.  The  question  was,  then,  had  the 
parties  done  so  ?  The  conclusion  of  the  court  was,  that  by  the 
terms  of  the  grant  the  grantee  did  not  take  a  present  interest  in 
tiie  minerals  as  proprietor,  but  that  his  proprietary  right  arose  only 
when  the  minerals  were  severed  from  the  land.  It  will  be  borne 
in  mind,  that  in  that  case  the  grantor  retained  an  interest  in  the 
minerals  themselyes  in  the  form  of  a  share  of  all  minerals  raised* 
That  decision  clearly  rests  on  the  idea  that  the  grant  was  not  ex* 
elusive,  because  it  was  nothing  more  than  a  liberty  to  dig  for  min* 
erals  in  the  land  of  another.  Had  there  been  any  thing  in  the 
granting  part  of  the  deed,  or  in  the  consideration,  showing  that 
the  parties  intended  it  to  be  exclusive,  it  is  clear  that  it  would  have 
been  upheld  as  a  demise.  This  shows  clearly  that  the  limitation, 
as  to  time,  was  not  the  turning  point  in  the  case.  That  case  pro* 
f essed  to  follow  Lord  Mountjoy^s  case,  and  we  are  at  liberty  to  con* 
elude  that  the  construction  put  upon  the  grant  was  the  result  of 
the  principle  settled  in  that  case.  This  view  seems  to  strengthen 
the  idea  that  has  already  been  advanced  in  regard  to  Lord  Mount" 
joy*8  case,  that  the  court  allowed  a  presumption,  in  the  absence  of 
words  of  exclusion,  that  the  grantor  did  not  intend  to  divest  him- 
elf  of  his  proprietary  right  as  owner  of  the  land,  but  to  admit  the 
grantee  to  a  participation  in  certain  of  those  rights.  The  conclu- 
sion of  Stbokg,  J.,  is  summed  up  in  these  words:  ''When  the 
intent  is  to  give  the  entire  usufruct,  and  power  of  disposal,  the 
legal  title  must  be  held  to  pass."  Standing  by  itself,  this  proposi- 
tion is  not  controverted,  nor  was  it  necessary  to  go  beyond  the 
mere  affirmation  of  that  proposition  in  Caidwell  v.  FuUon.  But 
it  does  not  follow  that  because  the  entire  usufruct  and  power  are 
limited  to  a  term  of  years,  that  a  legal  estate  by  way  of  demise  will 
not  pass.  It  will  be  observed  that  Stbokg,  J.,  speaks  of  ''the 
entire  usufruct  and  power  of  disposal"  There  is  a  well  defined 
distinction  between  a  deed  of  the  usufi-uct  and  the  power  of  dis- 
posal as  it  regards  its  competency  as  an  actual  conveyance  of  the 
land  to  which  it  relates.  A  deed  of  the  usufruct  of  land  can  onlj 
convey  the  land  itse'if  under  the  operation  of  a  rule  of  oonstmo- 
tion  enlarging  the  terms  of  the  deed  beyond  their  direct  importi 
on  the  principle  of  implication.     Not  so  in  the  case  of  a  deed  oon« 
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veying  the  '*  power  of  disposal/'  when  such  a  conveyance  is  made 
for  the  use  and  enjoyment  of  the  grantee. 

In  the  latter  case,  the  subject  of  the  grant  is  dominion  oyer  the 
land.  All  that  a  deed  purporting  to  convey  the  land,  specifically^ 
can  pass,  is  the  dominion  over  the  land. 

The  deed  does  not  affect  the  physical  attributes  of  the  land,  or 
confer  on  it  any  quality  fitting  it  to  become  subject  to  the  dominion 
of  the  new  owner.  It  simply  transfers  to  the  grantee  what  the 
grantor  previously  possessed.  ''  Power  of  disposal  is  dominion  over 
the  land.'* 

When,  therefore,  the  deed  conveys  both  the  usufruct  and  power 
of  disposal,  it  is  unnecessary  to  resort  to  the  rule,  that  conveyance 
of  the  whole  usufruct  is  the  conveyance  of  the  land  itself,  for  the 
deed  acts  at  once,  by  a  principle  of  interpretation  within  itself,  as 
a  conveyance  of  the  land. 

Regarding  coal  as  land,  the  deed  in  OaldwM  v.  FuUon  did  not 
merely  convey  the  nsufruct  of  land,  but  conveyed  complete  and 
absolute  power  of  control  over  land,  for  the  use  and  enjoyment  of 
the  grantee. 

For  the  same  reason,  had  that  deed  conveyed  the  same  power  of 
control  and  disposal  for  a  term  of  years,  it  would  have  created  a 
demise.  It  is  quite  evident,  from  the  summary  already  quoted,  as 
made  in  Clement  v.  Youngman  as  to  the  point  ruled  in  OaidwM  v. 
FuUon,  that  the  court,  on  mature  consideration,  was  disposed  to 
adhere  to  the  conclusion  that  the  true  point  of  distinction  between 
that  case  and  Lord  Mountjoy*8  case,  was  the  difference  in  the  infer- 
ences  to  be  drawn  from  the  considerations  of  the  respective  grants. 

No  one  disputes  the  validity  of  a  lease  of  opened  mines,  nor  that 
such  a  lease  covers  the  stratum  or  vein  of  minerals,  so  far  as 
embraced  within  the  lands  described,  and  is  not  limited  to  the  open- 
ings, which  are  merely  conveniences  for  getting  access  to  the 
mineral,  nor  to  the  superficial  occupation  of  the  ground. 

Extensive  workings  may  serve  to  develop  the  value  of  a  stratum 
or  vein  of  mineral,  but  are  not  essential  to  complete  the  legal  idea 
of  property  in  such  substances. 

The  legal  conception  of  land  is  that  of  a  right,  within  the  limits 
of  law,  to  conti'ol  some  part  of  the  earth  embracing  its  surface  and 
content 

In  general,  conveyancing  deeds  only  with  the  surface  of  the 
ground,  and,  aooordingly,  we  have  come  to  consider  surveyors'  lines 
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as  the  tme  boundaries  of  property.  If  we  find  difBcolty  in  conoeiy- 
ing  of  the  ownership  of  a  vein  of  mineral  as  knd^  it  probably  arises 
from  the  fact  that  we  cannot  conceive  of  the  outlines  of  such  prop- 
erty being  traced  by  surveyors'  lines.  But  this  is  a  mere  superficial 
idea  of  land.  A  man's  possessions,  as  the  owner  of  land,  is  a  solid 
body  of  rock,  soil  and  water,  bounded  by  planes  instead  of  lines. 
There  is  no  good  reason  why  he  should  not,  if  he  chooses,  divide 
his  possessions  with  those  who  can  make  a  more  advantageous  use 
of  it  than  he  can  make,  by  horizontal  planes,  or  oblique  planes, 
so  long  as  the  law  can  comprehend  and  effectuate  his  purpose. 

Such  is  the  practice  of  mankind,  and  it  is  due  to  the  practice  of 
the  law  that  its  ideas  should  keep  pace  with  the  habits  and  usages 
of  practical  life. 

The  notion  of  accessibility  forms  no  part  of  the  idea  of  land,  yet 
the  difficulty  that  arises  in  attempting  to  form  a  legal  conception 
of  a  vein  of  mineral  as  land,  springs  from  the  idea  of  its  inaccessi- 
bility. As  it  regards  livery  of  seizin,  it  is  not,  now-a-days,  a  ques- 
tion whether  the  owner  of  the  soil  can  reach  it,  in  order  to  perfect 
a  symbolical  delivery,  but  whether  the  statute  of  uses  can  reach  it 
so  as  to  give  effect  to  a  deed  of  bargain  and  sale. 

The  interest  of  Moses  being  a  demise,  it  was  competent  for  him 
to  divide  it,  and,  therefore,  the  ground  of  the  bill  fails,  anditnraat 
be  dismissed  with  cost. 


MosBS,  C.  J«,  and  Wbight,  J.,  concurred. 


Thomas  t.  Kelly. 
ds.asii.) 

Win — eandUUmai  detiu  —  failure  to  perform 

Devise  of  a  plantation  to  testator's  wife  for  life,  **  and  at  her  death  to  be  ap^ 
praised  by  three  disinterested  freeholders ;  and  that  my  son  W.  have  the 
right  to  said  plantation  at  the  appraised  value,  if  he  chooee  to  do  so,  at  a 
credit  of  one,  two  and  three  years,  in  equal  annual  payments,  without  intef^ 
est ;  but  if  he  should  decline  to  take  said  plantation,  then  my  executors  ars 
•  •  ♦  to  sell  ♦  »  ♦  the  same,  and  the  money  arising 
from  the  sals        *       *        *       to  be  divided  amongst  my  children."    At 
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IIm  d— til  of  testetor^B  widow,  the  plaatatioQ  wm  appndfled,  ud  W.  haTfag 
•leetad  to  take  it,  gmye  to  the  exacoton  hiB  thne  sealed  notee,  payable  in  one, 
two  and  three  yean,  each  lor  oiie4hird  of  the  apprftieed  yaloe,  bat  failed  to 
pay  the  notee  at  matiuity .  SM,  that  payment  of  the  appialaed  value  wae  a 
condition  annexed  to  the  deyise,  and  that  W.  having  failed  to  perfonn  the 
eondition,  hie  eetate  oeaeed. 


B 


ILL  by  execmton  to  settle  an  estate.    The  opinion  states  the 
case. 


Mosvs,  0.  J.    William  Kelly,  on  Jannaiy  8, 1868,  ezeoated  his 

last  will  and  testament,  and  departed  this  life  on  the day  of 

,  1880. 

The  plaintifb  are  his  saryiving  exeontors,  John  W.  Kelly,  a  son 
of  the  testator,  having  died  after  qualifying.  Elizabeth  Kelly,  his 
widow,  died  in  March,  1861.  The  testator  left  children  and  grand- 
children. The  questions  before  the  conrt  arise  under  the  second 
and  fifth  cIauscs  of  the  will,  of  which  a  copy  is  to  be  found  in  the 
brief.  In  January,  1862  (as  is  stated  in  the  bill  and  admitted  in 
the  answer),  W.  H.  Kelly  was  elected  to  take  the  land  devised  by 
the  said  second  clause  at  $12,210,  the  value  at  which  it  was 
appraised,  and  on  the  21st  of  March  of  the  same  year,  executed  to 
his  co-executors  (the  plaintiffs)  three  sealed  notes,  each  for  $4,070, 
payable  in  one,  two  and  three  years.  He  entered  and  held  posses- 
sion as  of  his  own  property  until  his  death  in  1864;  his  widow  and 
children  occupied  it  until  1866,  when  McJunkin,  one  of  the  plain- 
tiffs, who  also  administered  on  the  estate  of  the  said  John  W.  Kelly, 
rented  out  the  premises  with  the  consent  of  the  widow.  The  notes 
are  still  unpaid. 

Harriet  S.  Hodges  has  been  in  possession  of  the  Newberry  tract 
(devised  by  the  fifth  clause  of  the  will)  since  the  death  of  the  testa- 
tor, but  has  paid  no  part  of  the  money  for  which  she  was  to  account. 

No  further  statement  of  the  matters  set  forth  in  the  bill  is  neces- 
sary, because  the  motion  only  brings  to  the  review  of  this  court  the 
judgment  of  the  chancellor  on  the  points  made  under  the  clauses 
referred  to. 

The  doctrine  that  a  vendor  of  land  has  an  equitable  lien  for  the 
payment  of  the  consideration  money  has  never  prevailed  in  this 
State.  McCorkley.  Montgomery,  11  Rich.Eq.  132;  Walker  y.  Covar, 
«  S.  0.  16.  Even  if  the  principle  contended  for  had  been  adopted 
oy  our  courts,  it  could  not  be  extended  to  a  party  who  did  not 
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ftand  in  the  relation  of  ft  vendor  haying  parted  with  his  title  for  a 
oonsideratioD  promised  and  still  unpaid.  It  wonid  be  a  oontndio- 
tion  in  terms  to  apply  it  to  any  change  of  real  estate,  proceeding 
from  gift  and  not  firom  contract,  for  its  very  pnijKise  is  to  aecnre 
the  payment  of  the  parchase-money  where  such  property  has  neen 
■old  without  a  mortgage  or  other  security. 

A  will  is  arbitrary  —  the  testator  declares  his  own  mind  and  pur* 
pose.  A  contract,  on  the  contrary,  is  the  result  of  an  agreement 
with  some  other  mind,  and  the  intent  and  purpose  of  both  the 
parties  is  to  be  ascertained. 

When,  howeyer,  a  testator  affixes  as  a  condition  of  the  devise;,  the 
payment  of  a  sum  of  money,  or  the  performance  of  any  other  aot^ 
without  a  compliance  with  which  the  benefit  is  not  to  be  enjoyed, 
or  when  he  subjects  the  devise  to  some  stipulation,  showing  a  dear 
intent  that  it  is  not  to  vest  absolutely,  unless  the  prescribed  requi- 
sition is  fulfilled,  the  condition  or  stipulation  so  attaches  to  i^e 
devise,  as  not  only  to  become  part  of  it,  but  to  operate  as  the  con- 
trolling terms  upon  which  its  enjoyment  is  to  take  effect,  or  be 
retained. 

All  who  claim  under  a  will  must  be  governed  by  it  as  a  whole. 
If  it  confers  a  benefit  which  is  subjected,  either  by  express  language 
or  necessary  implication,  to  diminution  or  abatement,  it  cannot  be 
freed  from  the  burden  by  which  it  is  fettered. 

In  Glenn  Y,  Fisher,  5  Johns.  Oh.  35,  Chancellor Kbkt says:  ''He 
who  accepts  a  benefit  under  a  will  must  conform  to  all  its  provis- 
ions, and  renounce  any  right  inconsistent  with  them.  This  is  an 
obvious  and  settled  principle  in  equity.  He  accepts  of  the  devise 
under  the  condition  of  conforming  to  the  will,  and  a  court  of 
equity  will  compel  him  to  perform  the  condition;  for  no  man,  says 
Chief  Baron  Eybb  {Blake  v.  Bunberrt/,  1  Ves.  Jr.  523),  shall  be 
allowed  to  disappoint  a  will  under  which  he  takes  a  benefit." 

Mr.  Jarman,  in  his  work  on  Wills,  vol.  1,  p.  797,  says:  ''No precise 
form  of  words  is  necessary  in  order  ix>  create  conditions  in  wills;  any 
expression  disclosing  the  intention  will  have  that  effect  Thus,  'a 
devise  to  A,  he  paying,'  or  he  to  pay  '  $500  within  one  month  after 
my  decease,'  would  be  a  condition  for  breach  of  which  the  heir 
might  enter;  unless  the  property  were  given  over  in  default  by  way  of 
executory  devise."  Conditions  are  either  precedent  or  subsequent, 
in  other  words,  either  the  performance  of  tliem  is  made  to  precede 
the  vesting  of  the  estate,  or  the  non-performance  to  determine  an 
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Mtato  antecedently  vestecL  So  far  as  the  interest  of  W.  H.  Kelly  is 
eonoemed,  it  would  now  make  no  difference  whether  the  condition 
is  to  be  regarded  as  precedent  or  subsequent. 

If  the  latter,  a  title  to  the  land  Tested  at  the  death  of  the  widow 
of  the  testator.  But  the  event  on  which  it  must  oontinue  is  the 
payment  of  the  assessed  value  at  the  expiration  of  the  credit.  On 
failure  to  perform  the  condition,  he  loses  the  right  to  retain* 

In  FtfUej/  V.  Hunter y  2  Strobh.  Eq.  212,  Johkstok,  Oh.,  says  : 
**  Oonditions  precedent  are  such  as  are,  from  the  nature  of  the  case, 
or  by  express  requirement,  to  be  performed  before  the  right  to 
which  they  are  annexed  can  attach  or  vest.  Until  they  are  per* 
formed,  the  right  does  not  vest  Oonditions  subsequent  are  such 
as  are  to  be  performed  after  the  right  vests  or  attaches  in  law, 
and  the  general  rule  is,  that  the  right  which  has  already  vested  is 
terminated  or  divested  by  a  failure  to  perform  them." 

The  indefeasible  right  of  Wm.  H.  Kelly  did  not  depend  on  his 
mere  entry  on  the  land,  or  his  execution  of  the  notes,  but  did 
depend  on  the  payment  as  the  annual  credits  expired.  In  fiiot,  the 
executors  would  have  fully  complied  with  their  duty  by  allowing 
him  to  enter  and  hold  after  the  appraisement  of  the  value  had 
been  made  and  agreed  to  by  him,  even  without  requiring  any  evi- 
dence of  his  indebtedness.  No  sale  of  the  plantation  was  to  be 
made  to  him  by  the  executors.  He  took,  if  he  accepted  of  the  con* 
ditions,  directly  under  the  will,  and  the  payment  of  the  money 
was  one  of  them.  To  hold  that  he  was  to  keep  the  land  if  he 
failed  to  pay  the  estimated  value  according  to  the  directions  of  the 
will,  would  be  in  direct  conflict  with  the  intention  of  the  testator, 
that  he  was  **  to  have  the  right  to  it  at  the  appraised  value,  if  he 
choose  to  do  so,  at  a  credit  of  one,  two  and  three  years,  in  equal 
annual  payments,  without  interest." 

He  cannot  claim  a  benefit  under  the  will  without  giving  full 
efiEect  to  it,  as  far  as  he  can.  If  the  devise  is  affected  with  condi- 
tions, he  must  take  it  as  it  stands,  or  reject  it. 

Is  there  any  thing  in  the  will  which  even  intimates  an  intention 
on  the  part  of  the  testator  that  if  the  son  failed,  for  want  of  dispo- 
sition or  ability,  to  pay  the  assessed  value,  the  absolute  title  should 
still  continue  in  him  ?  Is  it  not  dear  that  his  design  was  to  con- 
vert the  land  into  money  by  the  devise  to  the  son,  and  if  this  pur* 
pose  could  not  be  thereby  accomplished,  then  through  a  sale  by  the 
executors  t 
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If  it  had  been  the  intention  of  the  testator  that  the  son  should 
take  the  land  as  an  unconditional  devise^  why  was  its  value  to  be 
assessed,  and  a  credit  given  for  the  payment  ?  The  will  does  not 
provide  for  any  account  of  advances  made  to  the  children.  On  the 
contraiy,  the  testator  declares  that  by  property  advanced  and  em- 
braced in  it^  he  had  made  his  children  nearly  equal,  and  his  deaiie 
to  continue  that  equality  is  expressed* 

The  scheme,  too,  of  the  will,  seems  to  favor  that  intent.  In  the 
disposition  of  his  slaves,  including  those  bequeathed  to  his  wife 
for  life,  the  son,  John  W.  Kelly,  whose  devise  was  not  subject  to 
any  condition,  was  excluded.  We  may  well  assume  that  it  was^ 
because  the  devise  to  him  and  his  children  was  not  incumbered 
with  any  condition. 

The  argument  on  the  part  of  the  appellee  is,  that  W.  H.  Kelly 
did  not  decline  to  take  the  land,  and  that,  therefore,  one  of  the 
events  on  which  the  alternative  diQX)fiition  depended,  did  not  occur. 
The  power,  however,  of  the  executors  to  sell  was  not  to  be  lost  by 
his  mere  willingness  to  accept ;  it  could  not  be  extinguished  by  his 
acceptance  and  payment. 

If  no  credit  had  been  fixed  by  the  will,  the  payment  would  have 
been  a  condition  precedent  to  the  vesting  of  the  title ;  and  is  the 
enjoyment  of  the  devise  to  be  retained  beyond  the  period  at  which 
the  credit  terminates,  when  the  intent  of  the  will  is  that  its  oon- 
tinuance  shaD  depend  on  the  payment  by  the  devisee  of  the 
appraised  value  ? 

It  cannot  be  contended  that  the  acceptance  of  the  notes  amounted 
to  payment.  The  authorities  in  this  State  are  to  the  effect  that  a 
note  taken  does  not  amount  to  satisfaction,  unless  it  is  so  agreed 
and  understood  by  the  parties ;  and  unless  such  be  the  understand- 
ing, it  is  rather  to  be  regarded  as  a  memorandum  or  acknowledge 
ment  of  the  amount  ascertained  to  be  due.  BarrMi,  Torre  dk  Co* 
V.  Brown  <t  MoeeSj  1  McO.  449  ;  OosMo  v.  Gave  <§  Bradley,  3  Hill, 
538 ;  JSTebejf  r.  Hoisted  S  Bosborough,  2  Bioh.  844;  Bank  v.  Bote, 
9  id.  818;  HexiY.  JFVoMf, 2  Strobh.  Bq.  860. 

The  devise  by  the  fifth  clause  to  Mrs.  Harriet  S.  Hodges,  so  tar 
as  it  attaches  tmns  and  conditions  on  which  the  continuance  of  the 
proposed  bounty  was  to  depend,  must  be  governed  by  the  same  con- 
struction we  have  given  to  the  devise  to  the  said  W.  H.  Kelly, 
under  the  second  clause. 

It  is  ordered  and  adjudged,  that  so  much  of  the  decree  of  the 
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chancellor  as  declares  that  the  plaintiffs  have  no  lien  on  the  plan- 
tation on  which  the  testator  resided  at  the  time  of  his  death,  for  the 
sum  of  $18,810,  the  amount  at  which  it  was  appraised,  and  interest, 
and  that  they  have  no  lien  on  the  plantation  devised  to  Harriet  S* 
Hodges,  for  the  payment  of  the  td,000  for  which  she  was  to  acconnt 
to  the  estate,  be  reyersed. 

It  is  also  ordered,  that  the  case  be  remanded  to  the  Gircnit  Oonrt 
for  Union  connty,  that  snch  orders  may  be  had  as  are  necessary  to 
carry  ont  the  judgment  of  this  conrt  now  pronounced,  and  to  give 
full  e£EBot  to  so  much  of  the  circuit  decree  as  has  not  been  made  the 
subject  of  appeal 


WiLiABD,  J.,  and  WuGHT,  J.,  concurred. 


JOHKSTOK  v.  OHABLBSTOV* 

ois-aau 

MmniMpal  eorponOUm — WMUy  for  fa/OMfrt  to  keep  ttrttU  la  rtpatr. 

Where  a  manidpal  oorporatioii  is  charged  by  law  with  the  datj  of  keeping  ia 
repair  the  streets  and  sidewalks  within  the  ooiporate  limits,  want  of  ordinary 
care  is  the  tme  measare  of  its  liability,  when  it  is  charged  with  having 
caused  the  death  of  a  foot  passenger  by  its  negligence  in  not  keeping  in 
repair  a  cellar  door  forming  part  of  the  sarface  of  a  sidewalk. 

ACTION  by  Mary  Johnston,  widow  and  administratrix  of  Jamee 
Johnston,  deceased,  against  the  city  council  of  Charleston,  to 
recoTcr  damages  for  the  death  of  the  intestate,  caused,  as  alleged, 
by  the  negligence  of  defendant  in  not  keeping  in  safe  and  good  repair 
a  cellar  door,  forming  part  of  the  surface  of  a  street  within  the  city. 

So  much  of  the  case  as  relates  to  the  questions  considered  by  this 
court  was  this : 

Queen  street  is  a  street  within  the  corporate  limits  of  the  ciiy  Ox 
Charleston,  having  a  sidewalk  for  foot  passengers,  part  of  the  suifaoi 
of  which  consists  of  a  cellar  door  on  the  premises  of  Mrs  O'Neal 
On  the  15th  of  March,  1870,  the  intestate  was  going  along  said  side* 
walk  as  a  foot  passenger,  and,  when  he  reached  the  cellar  door,  it 
broke  under  him,  and  he  fell  through  it  His  thigh  was  broken  by 
the  fall,  and  he  died  on  the  21st  of  March,  six  days  afterward: 

Vol.  XVI. —  91 
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Evidence  was  giyen  by  the  plaintifl  for  the  pnrpoee  of  picring 
that  the  door  was  rotten  and  unsafe  at  the  time  of  the  aooidnit,  and 
by  the  defendant  to  prove  that  it  was  Boand,  safe  and  in  good  condi- 
tion, and  that  it  had  been  examined  by  the  chief  of  police  shortly 
before  the  accident,  who  discovered  no  anaoandneflSy  and  prononnceJ 
it  sound,  secnre  and  safe. 

At  the  conclnsion  of  the  argument,  the  counsel  for  defendant 
requested  the  presiding  judge  to  charge  as  follows  : 

1.  That  the  cellar  door  upon  the  sidewalk  in  Queen  street,  where 
James  Johnston  is  alleged  to  have  been  injured^  was  a  lawful  struc- 
ture, that  is,  it  was  lawful  for  the  city  council  to  have  or  permit  a 
cellar  door  there. 

2.  That  if  the  jury  find  that  the  injury  to  said  Johnston  occurred 
from  a  latent  defect  in  said  door,  then  the  ciiy  council  cannot  be 
held  responsible  to  the  plaintiff  for  any  injury  to  said  Johnston, 
unless  the  city  council  had  express  notice  of  such  defect 

3.  That  the  city  council,  without  express  notice,  cannot  be  held 
responsible  for  any  defect  in  said  door,  unless  the  defect  was  so 
notorious  as  to  be  evident  to  all  who  had  occasion  to  pass  that  place. 

4  That  ttie  city  council  cannot  be  held  responsible  unless  the 
accident  occurred  wholly  through  their  negligence,  and  in  no  part 
through  the  negligence  of  said  Johnston. 

5.  That  as  to  the  safely  of  said  cellar  door  the  city  council  were 
bound  to  exercise  only  ordinary  care  and  diligence. 

Thereupon,  the  court  charged  as  follows  : 

GhfUhmen  of  the  Jury:  The&ct  of  your  going  to  visit  these  prem- 
ises has  made  my  observations  upon  the  law  few  and  simple. 

The  court  will  say  that  that  cellar  door  was  a  lawful  structure ; 
that  it  was  lawful  for  the  city  council  to  put  it  there.  And,  also^ 
that,  in  case  any  latent  defect  existed,  the  council  will  not  be  re- 
sponsible. But  what  is  a  latent  defect  P  You  have  been  to  see  that 
cellar  door  and  can  judge.  A  latent  defect  is  one  that  cannot  be 
discovered  by  a  cwreful  examination.  Suppose  the  ciiy  council 
appointed  an  improper  officer  to  go  and  see  that  door,  and  he  merely 
looked  at  the  outside,  and  there  was  a  defect  in  the  inside.  That 
would  not  be  a  sufficient  examination  to  relieve  the  city  council,  if 
there  was  such  a  latent  defect.  If,  by  a  careful  observation,  it  co^ild 
not  be  discovered,  then  the  city  council  is  not  responsible  ;  but  a 
mere  castuil  observation,  if  there  was  a  defect  existing  in  that  door, 
which,  by  careful  observation,  could  be  discovered,  will  not  relieve 
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the  city  connoil  of  their  refiponBibiliiy ;  they  wonld  then  be  respon- 
rible. 

As  to  the  request  of  counsel  for  the  defense,  that  the  coart  shall 
^arge  that  this  defect  mast  be  so  notorioas  that  all  passers-by  can 
observe  it,  that  is  not  good  law,  gentlemen  of  the  jury.  If  a  defect 
existed  in  this  cellar  door,  which,  by  careful  observation  (which  the 
city  council  was  bound  to  give),  could  have  been  seen,  and  an  acci- 
dent had  occurred  thereby,  then  the  council  are  responsible ;  other- 
wise they  are  not  responsible. 

As  to  the  fourth  request  by  the  counsel  for  the  defense,  that  if 
the  accident  occurred  by  the  fault  or  neglect  of  the  deceased,  why, 
certainly,  he  must  answer  for  his  own  fault.  But  there  is  nothing 
in  the  testimony  to  show  that  There  is  nothing  in  the  testimony 
to  show  that  the  accident  occurred  from  any  fault  or  neglect  of  this 
unfortunate  man.  But  you  might  consider  this  question,  and  if 
the  jury  think  that  because  he  died,  therefore  greater  damages  ought 
to  be  given  him,  then,  you  can  take  into  consideration  the  fact 
that,  perhaps,  he  may  have  contributed  to  his  death,  but  not  to 
the  accident 

I  don't  know  whether  it  is  necessary  for  me  to  say  that  the  city 
council  is  liable  for  ordinary  or  only  for  extraordinary  care  ;  but  in 
this  particular  case,  if  any  defect  exists  in  that  cellar  door,  which 
a  careful  examination  would  discover,  they  are  liable.  And  it  was 
the  duty  of  the  city  council  to  examine  these  bars,  to  see  that  they 
were  strong  enough. 

The  defendants  herein  excepted  to  the  refusal  to  charge  as  re- 
quested, and  also  to  the  charge,  as  follows  : 

1.  They  except  to  that  portion  of  said  charge,  whereby  the  jury 
were  instructed  that  ^' a  latent  defect  is  one  that  cannot  be  discov- 
ered by  a  careful  examination.'' 

2.  They  except  to  that  portion  of  said  charge  whereby  the  jury 
were  instructed  that,  if  there  were  a  defect  in  the  cellar  door,  which, 
by  careful  observation,  could  be  discovered,  a  casual  observation 
would  not  relieve  the  city  council  of  responsibility. 

3.  They  except  to  that  portion  of  said  charge  whereby  the  jury 
were  instructed  that  it  was  the  duty  of  the  city  council  to  examine 
the  bars  (under  the  door)  to  see  that  they  were  strong  enough. 

4.  And  these  defendants  except  to  the  refusal  of  the  court  to 
ebarge  as  requested,  as  follows:  That  the  city  council,  without 
express  notice,  cannot  be  held  responsible  for  any  defect  in  said 
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door,  UDlesa  the  defect  was  so  notorious  as  to  be  evident  to  all  wha 
had  oocasion  to  pass  the  plaoe. 

5«  And  these  defendants  except  to  the  refusal  of  the  e oort  to 
charge  as  follows,  as  requested:  That  as  to  the  safely  of  said  0b«^. 
door  the  city  council  were  bound  to  exercise  only  ordinary  caie  ana 
diligence. 

The  jury  found  for  the  plaintiff  $1,850. 

The  defendant  moved  to  set  aside  the  verdict,  and  its  motion 
being  denied,  it  appealed  to  this  court 

Cdrbin,  ciiy  attorney,  for  appeUant.  I.  The  cellar  door,  in 
Queen  street,  having  been  admitted  to  be  a  lawful  structure,, 
the  court  erred  in  refusing  to  charge  that  the  diy  council,  with- 
out express  notice,  cannot  be  held  responsible  for  any  defect  in 
said  door,  unless  the  defect  was  so  notorious  as  to  be  evident 
to  all  who  had  occasion  to  pass  that  place.  Shearm.  &  Bedl 
on  N^.,  §§  147,  148;  Mayor  v.  Sheffield,  4  Wall.  189;  Oriffin  v.  77^ 
Mayor  of  New  Yorhy  9  N.  Y.  466;  Wallace  v.*  Mayor  of  New  York, 
18  How.  Pr.  169;  Wightman  v.  Cor.  of  Washington,  1  BL  (U.  S. 
S.  C.)  52;  Bacon  v.  OHy  of  Boston,  3  Gush.  174;  Winn  v.  OUy  oj 
LoweU,  1  Allen,  177;  WendeU  y.  Troy,  39  Barb.  329;  Ckmgreve  v. 
Morgan,  5  Duer,  495;  Davenport  v.  Ruchman,  37  N.  Y.  570;  Ne- 
braska Oity  V.  OampbeU,  2  BL  (U.  S.  S.  G.)  590;  Gooley's  ConsL 
Lim.  249;  Hart  v.  Brooklyn,  86  Barb.  226. 

II.  The  court  erred  in  refusing  to  charge:  That  as  to  the  safety 
of  said  cellar  door,  the  city  council  were  bound  to  exercise  only 
ordinary  care  and  diligence. 

Upon  this  request  the  court  said:  '^  I  don't  know  whether  it  is 
necessary  for  me  to  say  that  the  city  council  is  liable  for  ordinary 
or  only  for  extraordinary  care,  but  in  this  particular  case,  if  any 
defect  exists  in  that  cellar  door,  which  a  careful  examination  would 
discover,  they  are  liable." 

This  plainly  indicates  more  than  "  ordinary  care  and  diligence.'' 
The  defendants  were  entitled  to  the  charge  as  requested.  Shearm. 
ft  Bedf.  on  Neg.,  §§  149,  349;  OUy  of  Prov.  v.  Olapp,  17  How.  (U.  8. 
8.  G.)  151;  Winn  v.  Oity  of  Lowell,  1  Allen,  177;  Raymofidr.  Oitf 
of  Lowell,  6  Gush.  524;  Willard  v.  Newbury,  22  Vt.  458;  LobdeU  v. 
New  Bedford,  I  Mnas.  155;  Hilliardon  Torts,  vol  1,  115,  §38;  id., 
vol  2,  390,  §  9. 

Phillips,  for  respondent 


I 


I 
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WiLLABD^  J.  The  action  was  broaght,  under  the  statute,  by 
fhe  plaintifFy  as  the  widow  of  James  Johnston,  deceased,  on  account 
id  injuries  received  by  the  said  James  Johnston,  by  fidling  through 
«  cellar  door  forming  part  of  the  sidewalk  of  Queen  stoeet^  and 
4MiU8ing  his  death,  on  the  ground  that  the  cause  of  the  injuries  was 
the  negligence  of  the  defendants,  a  municipal  corporation,  in  suiSer- 
ing  the  cellar  door  to  be  in  an  insecure  condition,  rendering  the 
passage  way  unsafe  for  foot  passengers. 

The  jury  rendered  a  verdict  for  the  plaintiff,  under  instructions 
by  the  court,  to  which  exceptions  were  taken,  both  as  to  matters 
charged  and  refused. 

Two  propositions  are  advanced  by  the  exceptions:  first,  assuming 
the  liability  of  the  defendants,  for  injuries  through  their  negligence, 
in  not  keeping  the  sidewalks  in  safe  repair,  and  assuming  that  the 
sidewalk,  at  the  place  iu  question,  was  not  in  a  due  state  of  repair, 
as  it  regarded  the  safety  of  foot  passengers,  that  the  defendants  are 
not  liable  unless  either  express  notice  of  such  defect  is  shown,  oi 
unless  the  defect  was  so  notorious  as  to  be  evident  to  all  who  had 
occasion  to  pass  the  plaoe;  and,  second,  that  they  are  only  liable 
for  the  want  of  ordinary  care  and  diligence. 

These  propositions,  as  will  be  seen,  involve  different  measures  of 
vesponsibility;  but  if  either  affords  the  correct  measure  applicable 
to  the  case,  then  the  court,  as  requested  by  the  defendants,  was 
bound  to  submit  such  proposition  to  the  jury,  and  failing  to  do  so 
is  error. 

The  charge  contains  the  following  language:  ^'I  don't  know 
whether  it  is  necessary  for  me  to  say  that  the  city  council  is  liable 
lor  ordinary,  or  only  for  extraordinary  care ;  but  in  this  particular 
case,  if  any  defect  exists  in  that  cellar  door,  which  a  careful  exami- 
nation would  discover,  they  are  liable." 

The  charge  contains  other  observations  bearing  on  the  same 
point,  but  the  language  above  quoted  may  be  regarded  as  fairly 
embodying  the  view  of  the  law,  under  which  the  jury  found  their 
verdict 

The  true  rule  of  liability  is  that  contained  in  the  last  proposition 
advanced  by  the  defendants,  that  they  were  bound  only  to  ordi- 
nary care  and  diligence,  as  it  regards  the  safety  of  the  passage  way 
over  the  cellar  door.  The  cellar  door  in  question  formed  part  oi 
Jie  surface  of  the  sidewalk,  used  by  foot  passengers  for  the  purpose 
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of  passage,  and  was  within  the  daty  of  repair,  as  incumbent  on 
the  oity  oounoiL 

The  yerdict  must  be  regarded  as  consistent  with  the  idea  that 
the  stmctnre  in  question  was  a  lawful  structure,  inasmuch  as  the 
jury  were  so  charged*  Or,  in  other  words,  that  the  ocourrenoe  of 
this  cellar  door,  as  part  of  the  surface  of  the  passage  way,  in  its 
connection  with  the  user  of  the  open  space  beneath  it,  by  the 
owner  of  the  adjacent  property,  as  means  of  access  to  the  lower 
portion  of  his  premises,  was  not  a  nuisance  or  unlawful  obstruction 
of  the  common  highway.  Nor  can  the  verdict  be  questioned  in  this 
respect,  as  no  exception  appears  to  have  been  taken  on  that 
account  by  the  plaintiff. 

There  is  no  good  ground  to  doubt  the  correctness  of  this  view. 
In  the  case  of  W&ndeU  v.  Troy,  89  Barb.  829,  referred  to  by 
the  appellants,  the  proposition  was  adyanced,  that  ''in  regard 
to  streets  and  highways,  their  use  is  designed  for  the  public  for  the 
purpose  of  passage,  travel  and  locomotion,  and  the  use  of  them  by 
an  individual  simply  for  his  own  convenience  and  accommodation, 
unaccompanied  with  the  public  user  just  mentioned,  as  for  drains, 
sewers,  vaults  or  cesspools,  is  unauthorized,  and  essentially  a 
nuisance,  and  makes  the  party  building  or  maintaining  such 
nuisance  liable  for  all  damages  sustained  in  consequence  of  the 
improper  appropriation  of  the  street  or  highway  to  such  mere  per* 
•onal  use.'' 

If  this  is  sound,  it  would  follow  that,  when  such  user  is  author- 
i»d  by  the  city,  the  latter  would  become  liable,  to  the  same  extent 
as  the  person  actually  creating  the  nuisance;  such  was  the  view 
taken  in  that  case,  the  city  of  Troy  being  held  liable  for  damages 
resulting  from  the  caviug  in  of  a  private  drain,  laid  under  a  public 
street,  without  regard  to  any  proof  of  particular  negligence  on  the 
part  of  the  city. 

The  conclusion,  in  the  case  last  cited,  rested  upon  the  erroneous 
assumption  that  individuals  could  not  rightfully  acquire,  or  hold, 
any  personal  interest,  privilege  or  license  in  either  the  surface  oi 
soil  of  a  public  street.*  This  proposition  is  not  true  of  a  country 

*  Tbe  oase  of  WendM  v.  Troy  was  affirmed  by  the  Court  of  Appeals  (4  Abb. 
Ct.  of  App.  Deo.,  668) ;  but  the  proposition  that  it  is  unlawful  for  a  oitiien  to 
use  the  public  streets  for  the  purpose  of  oonnecting  his  premises  with  the  maia 
sewers  of  the  oiij  was  not  ooncurred  in.  See,  also,  Barton  t.  Syracumt  SI 
N.T.84.— B». 
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highway,  for  such  an  interest  may  be  enjoyed,  either  by  the  owner 
of  land  adjacent  to  the  highway,  or  by  the  grant  or  license  of  such 
owner,  although  subject  to  the  common  and  public  user  of  the 
highway,  as  such.  City  streets  are  highways,  having  certain  pecu- 
liar attributes;  the  ownership  of  the  soil  of  the  street  may  be  vested 
iu  ^he  municipal  corporation,  instead  of  in  the  adjacent  owner; 
and  the  user,  itself,  is  more  comprehensive,  both  as  it  regards  the 
surface  and  the  soil  beneath  it.  A  street  is,  ordinarily,  designed 
as  a  means  of  affording  passage,  transportation,  light,  ventilation, 
drainage,  and  access  to  the  particular  dwellings  abutting  upon  it. 
The  right  of  user  is  not  limited  to  the  surface,  but  extends  to  the 
soil  beneath  the  surface,  and  has  been  termed  an  "  urban  servittide.*' 

Without  limiting  the  extent  to  which  the  public  may  claim  an 
exclusive  right  to  the  actual  occupation  of  the  surface  of  the  soil, 
it  is  safe  to  say,  that  when  the  soil  beneath  the  surface  is  not  needed 
for  any  such  public  purpose  or  common  user,  it  may,  subject  to 
the  license  and  consent  of  the  corporation,  be  used  by  the  adjacent 
proprietor  for  a  purpose  not  inconsistent  with  the  public  and  com- 
mon right  of  user,  and  which  affords  to  him  a  peculiar  and  personal 
advantage  in  respect  to  any  of  the  foregoing  objects,  for  which  a 
highway  is  designed.  In  other  words,  he  may,  by  the  license  of 
the  corporation,  have  the  right  to  lay  a  private  drain  under  tue 
fttreet,  or  to  have  an  open  space  or  area  for  light  and  ventilation,  or 
for  access  to  his  premises,  provided  the  public  and  common  user  is 
not  interfered  with.  When  the  ownership  of  the  soil  is  vested  in 
the  city,  it  is  clear  that  its  license  is  equally  good  authority  to 
justify  such  particular  use  by  the  adjacent  proprietor.  Tlie  fore- 
going view  is  sustained  by  Chicago  v.  RobUnHy  2  Black  (U.  S.), 
418;  Bacon  v.  Boston,  3  Gush.  174. 

Under  the  verdict,  it  must  be  assumed  that  the  opening  into 
which  the  plaintiff's  husband  fell  was  for  a  purpose  within  the 
class  of  general  objects  for  which  streets  are  designed,  and  that, 
although  the  adjacent  proprietor  was  enjoying  thereby  a  particulai 
and  individual  advantage,  yet  that  such  enjoyment  was  justified 
by  the  license  of  the  city. 

The  city  was  bound  to  see  that  the  opening  was  properly  covered. 
Cliicago  v.  Robbins,  2  Black  (IT.  S.),  418.  It  is  not  to  be  assumed  or 
inferred  that  the  structure  designated  to  cover  the  opening  was 
defective,  either  as  to  plan,  materials  or  workmanship;  on  the  con- 
trary, it  must  be  assumed,  under  the  ^cl•diet,  that  the  defect  arose 
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fabBeqnent  to  its  conBtmction,  either  through  injury  reodved,  or 
by  reason  of  natoral  decay. 

Hence,  it  follows  that  the  liability  of  the  oorporation  mngt  be 
considered  solely  nnder  the  duty  to  repair  and  keep  safe.  In  such 
ease  their  liability  for  the  non-performance  of  such  duly  is  measured 
by  what  ordinary  care  and  diligence  demands.  WeigfUman  t. 
Washington,  1  Black  (U.  S.),  89,  places  the  liability  of  a  municipd 
oorporation,  in  such  cases,  on  the  same  footing  as  that  of  a  private 
individual.  In  Winn  v.  LowM,  1  Allen,  177,  it  was  held,  in  refer- 
ence to  the  duty  of  repair,  that  **  the  city  is  not  bound  to  take  the 
highest  possible  care,  but  only  ordinary  care.  They  are  not  insurers 
against  accident."    Shearm.  &  Bedf.  on  Neg.,  §  149. 

The  charge,  that  **  if  any  defect  exist  in  that  cellar  door,  which 
a  careful  examination  would  discover,"  the  defendants  were  liable, 
should  have  been  limited,  by  narrowing  down  the  duty  of  the  defend- 
ants in  detecting  the  existence  of  such  defect,  to  what  was  demanded 
by  ordinary  care  and  vigilance.  As  the  charge  stands,  it  might  be 
interpreted  as  requiring  the  exercise  of  moi*e  than  ordinary  care. 

It  is  in  proof  that  means  were  taken  by  the  defendants  to  ascer- 
tain the  safely  of  the  cellar  door  previous  to  the  accident  Of  the 
sufficiency  of  the  means  under  the  rule,  the  jury  were  entitled  to 
judge.  The  charge  could  not  properly  relieve  them  of  the  duty  of 
applying  the  facts  to  the  rule  of  law  requiring  ordinary  care.  On 
the  other  hand,  the  request  to  charge  that  either  express  notice  or 
a  defect  so  notorious  as  to  be  evident  to  all  who  had  occasion  to 
pass  that  place,  must  be  shown  before  defendants  can  be  charged, 
is  too  broad  to  square  with  the  rule  of  ordinary  care  and  diligence. 

One  charged  with  the  care  of  a  machine  or  structure  of  such 
nature  that  the  consequences  of  a  defect  might  prove  dangerous  to 
life  and  property,  is  bound,  by  the  rule  of  ordinarv  iiligence,  to  a 
higher  degree  of  care  than  a  person  charged  with  no  such  duty, 
though  not  compelled  to  look  beyond  the  safeguards  sanctioned  by 
oommon  use  in  such  cases,  as  he  would  be  if  bound  under  the 
rule  of  extraordinary  care. 

The  city,  having  the  care  of  the  streets,  is  bound  clearly  to  a 
higher  degree  of  care,  as  it  regards  obstructions,  than  a  mere  pas- 
senger along  the  streets  busied  with  his  own  interests  Where  the 
defendants  are  not  bound,  within  the  limits  of  ordinary  care,  to 
look  for  defects,  in  order  to  charge  them  with  any  such  defects, 
notice  of  its  existence  must  be  brought  home  to  them,  either  express 
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*or  inferential,  bnt  it  is  too  much  to  say  that,  when  a  defect  is 
patent,  they  are  nnder  no  greater  responsibility  to  see  it  than  a 
mere  passer-by. 

The  charge  is  clearly  defective  in  not  presenting  to  the  jnry  the 
ime  measure  of  the  duty  of  def endants,  out  of  which  their  supposed 
liability  springs,  namely,  the  exercise  of  ordinary  care  and  vigilance 
in  keeping  the  surface  of  the  streets,  including  the  structures  form- 
ing part  thereof,  in  repair,  so  as  to  be  safe  for  passengers. 

The  judgment  and  verdict  should,  therefore,  be  set  aside,  and  a 
new  trial  ordered. 

MoaBS,  0.  J.,  and  Wbioht,  J.,  oononned. 


MoObxa  ▼•  PoBX  BoTAL  Bailboab  OoMPAinr. 

(|8.a88U 
(hrparaiion — repeal  of  ehmrt&r. 

'tte  Porft  Bojml  Bailioad  Company  was  chartered  in  1857,  and  its  charter  was 
lenewed  in  1870.  Hie  charter  of  1857  prescribed  the  mode  by  wUch  lands 
might  be  condemned  to  the  nee  of  the  company,  and  by  a  general  act,  iMtased 
in  1868,  a  different  mode  of  condemning  lands  to  the  nse  of  all  railroad  cor- 
porationB  was  prescribed.  Held,  that  the  company  must  proceed  In  the  mode 
prescribed  by  the  act  of  186& 

TPHE  case  is  stated  in  the  judgment  of  the  court. 

VerdieTy  for  appellant 

Bell  A  Barnwell,  contra. 

MosBS,  0.  J.  The  Port  Boyal  Bailroad  Company  was  chartered 
xm  the  21st  of  December,  1857  (12  Stat  660),  with  all  the  powers, 
rights  and  privileges  conferred  on  the  Spartanburg  and  Union  Bail- 
road  Company  by  its  charter  of  December,  1847.  11  Stat  479. 
The  right  of  way  which  it  might  require  from  owners  of  land 
through  which  the  road  was  to  pass,  was  to  be  determined  in  the 
manner  prescribed  by  section  6  of  the  ^'  Act  to  authorize  the  forma- 
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tion  of  the  Greenville  and  Columbia  Bailroad  Company/'  which 
wiU  be  found  in  11  Stat.  326. 

On  the  16th  of  September^  1870^  application  having  been  made 
by  the  Port  Boyal  Bailroad  Company  to  his  honor  Judge  Pulr; 
for  the  appointment  of  commissioners  to  appraise  the  lands  of  the 
appellant,  Mrs.  Jane  McCrea,  through  which  the  line  of  the  imil- 
road  was  to  run,  an  order  was  issued  in  conformity  with  the  mode 
prescribed  by  the  said  section  6  of  the  charter  of  the  Greenville  and 
Columbia  Bailroad  Company.  The  owner  of  the  land  then  applied  to 
the  judge  to  vacate  the  said  order,  on  the  ground  that  the  manner 
directed  for  the  assessment  and  condemnation  of  the  land  was  not 
in  conformity  with  the  existing  law  under  which  the  right  of  way 
over  the  lands  of  persons  and  corporations  should  be  taken  for  the 
construction  of  railroads  and  other  works  of  internal  improvement, 
as  declared  by  the  act  approved  December  22,  1868.  14  Stat.  89. 
His  honor  refused  to  vacate  the  order,  holding  that  the  course  to 
be  pursued  must  be  according  to  the  mode  directed  by  the  charter, 
and  an  appeal  is  taken  to  this  court  to  reverse  his  judgment. 

The  judge  placed  his  decision  on  the  assumption  that  the  charter 
constituted  a  contract  with  the  railroad  company,  as  to  the  mode  by 
which  the  lands  required  by  it  should  be  taken  for  its  use,  and  thi^ 
it  was  not,  therefore,  in  the  power  of  the  State  to  prescribe  any 
other,  or  change  or  modify  that  which  it  had  permitted.  It  is  not 
perceived  how  any  contract  resulted  from  the  charter  which  tied 
the  hands  of  the  legislature,  in  declaring  the  manner  by  which  the 
land  of  the  citizen  should  be  taken  for  public  use,  for  it  is  only  on 
the  principle  of  eminent  domain,  that  the  land  owner  could  be  com- 
pelled to  yield  any  portion  of  her  territory  for  the  purpose  of  a  rail- 
road company.  The  right  of  the  corporation  is  only  in  the  nature 
of  a  qualified  grant,  to  be  enjoyed  on  due  compensation  being  ren- 
dered, and  the  mode  through  which  the  land  might  be  taken  by  the 
company  remained  subject  to  the  pleasure  and  will  of  the  State. 
It  was,  at  most,  but  a  change  in  the  remedy,  and  did  not  at  all  con- 
Hiet  with  the  material  right  acceded  by  the  charter,  which  was  the 
power  of  subjecting  private  property  to  the  use  of  the  road.  The 
act  of  1868  did  not  impair  the  obligation  of  any  contract  At  the 
date  of  its  passage,  no  right  to  the  land  in  question  had  vested  in 
the  company.  It  declared  a  general  law  upon  the  subject,  appli- 
cable to  all  persons  or  corporations  '*  authorized  by  charter  to  con* 
otrnct  a  railway,  catial,  turnpike  or  other  public  highway  in  tlie 
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State."  There  are  no  words  restricting  the  particular  mode  therein 
directed  to  charters  thereafter  to  be  obtained.  On  the  contraiyy 
the  proTision  refers  generally  to  all  charters,  whether  existing,  or 
afterward  to  be  conferred.  The  words  ''  that  when  any  person  oi 
corjioration  shall  be  anthorized/'  etc.,  clearly  includes  the  Port 
Royal  Railroad  Oompany,  for  they  come  directiy  within  the  descrip- 
tion.   See  Bait.  <S  Susq,  R.  R.  Co,  v.  NmHU  et  aL,  10  How.  395. 

If,  however,  it  should  be  concluded  that  the  mode  to  be  followed 
by  this  company,  for  the  assessment  of  the  lands  which  may  be 
necessary  for  its  use,  must  be  according  to  the  form  prevailing  at 
the  time  of  the  grant  to  its  charter,  even  then  it  is  not  free  from 
the  operation  of  the  provisions  of  the  act  of  1868.  Its  charter 
being  identical  with  that  of  the  Spartanburg  and  Union  Railroad 
Company,  while  the  latter  is  exempt  from  the  operation  of  the 
forty*first  section  of  the  act  of  1841  (11  Stat.  loS),  ''to  incorpo- 
rate certain  villages,  societies,"  etc.,  it  is  expressly  declared  that 
''  nothing  herein  contained  shaU  be  construed  to  exempt  the  said 
company  from  the  provisions  of  the  said  foriy-first  section,  upon 
any  future  grant,  renewal  or  modification  of  their  charter.^  The 
said  section  is  in  the  language  following  :  ''  That  it  shall  become 
part  of  the  charter  of  every  corporation  which  shall  'at  the  present 
or  any  succeeding  session  of  the  general  assembly,  receive  a  grant 
of  a  charter,  or  any  renewal^  amendment  or  modification  thereof 
(unless  the  act  granting  such  charter,  renewal,  amendment  or 
modification,  shaU  in  express  terms  exempt  it),  that  every  charter 
of  incorporation  granted,  renewed  or  modified  as  aforesaid,  shall 
at  all  times  remain  subject  to  amendment,  alteration  or  repeal,  by 
the  legislative  authority/  " 

The  Port  Royal  R^lroad  Company,  by  reason  of  its  failure  to 
comply  with  certain  conditions  of  its  charter,  found  it  necessary  to 
obtain  an  extension  and  renewal  of  it  by  the  act  of  1870  (14  Stat. 
579),  and  its  charter  must  be  construed  and  exercised  in  accord- 
ance with  the  laws  in  force  at  the  time  of  such  renewal,  in  respect 
to  corporations  of  the  said  character,  even  if  inconsistent  with 
thoee  which  prevailed  at  the  date  of  the  original  charter,  which 
is  to  be  considered  as  amended  so  as  to  conform  to  the  then  exist- 
ing laws. 

The  motion  is  granted,  and  the  order  referred  to,  of  15th  Septem* 
her,  1870,  is  set  aside. 

WiLLABD,  J.,  and  Wright,  J.,  concurred. 
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Mwnktpmi  eorpormUon — tawati4mby — medium  of  papw^&iU'^tfhet  if  ^Ubi, 

Under  an  ordinanoe  to  naae  sapplies,  taxes  were  aaseased  apon  plaintiff's  prop 
erty  by  a  mmiicipal  oorporatioD,  and  the  treasnrer  of  the  corporation  being 
aboat  to  enforce  payment  nnder  the  provisions  of  a  general  ordinance,  reqnlr 
ing  all  taxea  to  be  "  paid  in  specie  or  in  the  notes  of  specie-paying  banks,'* 
plaintiff  offered  as  payment  a  debt,  of  equal  amount  witii  the  taxes,  due  him 
by  the  corporation.  Held^  Uiat  the  plaintiff  had  no  right,  legal  or  eqnitabla, 
to  compel  the  corporation  to  receive  the  debt  as  payment  or  satisfaction  of 
the  taxes,  ox  as  a  counter-claim  or  as  a  set-off  or  discount. 

'  Taxes  of  a  municipal  corporation  are  assessed  under  its  political  powers,  and 
where  its  ordlnaoce  directs  the  medium  of  payment,  such  ordinance  must  be 
complied  with. 

ON  March  12,  1844,  the  city  oonnoil  of  Charleston  passed  a  gen- 
eral ordinance  ^'to  regulate  the  collection  of  city  taxes/'  etc., 
which  provides  **  that  taxes  and  assessments  for  the  nse  and  service 
of  the  city  shall  be  paid  in  specie  or  the  notes  of  specie-paying  banks.*' 

On  October  14,  1848,  the  same  council  passed  an  ordinance 
directing  the  issue  of  city  six  per  cent  stock,  to  the  amount  of 
$200,000,  redeemable  in  twenty  years,  and  the  stock  was  accord- 
ingly  issued. 

In  pursuance  of  an  ordinance  of  the  same  council,  passed  March 
22, 1870,  entitled  '^  An  ordinance  to  raise  supplies  for  the  fiscal 
year  ending  December  31, 1870,''  taxes  were  assessed  upon  the  prop- 
erty of  George  A.  Trenholm,  to  the  amount  of  11,614.85.  By  an 
ordinance  passed  February  24,  1870,  the  taxes  to  be  raised  for 
1870  were  all  appropriated  to  certain  specific  purposes  therein 
named,  the  payment  of  the  stock  issued  under  the  ordinance  of 
October  14^  1848,  not  being  one  of  them. 

George  A.  Trenholm  was  the  owner  and  holder  of  stock  issued 
under  the  ordinance  of  October  14,  1848,  to  the  amount  of 
$1,614.85,  which  was  due  and  unpaid,  and  the  city  treasurer  being 
about  to  enforce  payment  of  the  taxes  assessed  npon  his  property 
as  aforesaid,  he  offered  the  stock  owned  and  held  by  him,  as  pay- 
ment or  satisfaction  thereof.  The  city  treasurer  refused  to  reoeiva 
the  stock  in  payment  of  the  taxes,  and  thereupon  the  said  George 
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A.  Tienholm  oommenoed  this  action  against  the  corporation  and 
two  of  its  officers,  the  city  treasurer  and  the  city  sheriff,  to  compel 
the  former  to  receiTe  the  stock  as  a  satisfaction  of,  or  counter-claim 
to,  the  taxes,  and  to  enjoin  the  latter  from  collecting  the  taxes. 

The  presiding  judge  made  a  decree  dismissing  the  complaint  with 
costs,  and  the  plaintiff  appealed. 

Magrath  dk  Lowndes,  for  appellant,  cited  City  charter,  act  1873,. 
7  Stat  98 ;  Wat.  on  Set-ofl,  41 ;  Orof/  t.  Burnett,  3  Mete  622 ; 
Concord  y.  Pittsburgh,  38  N.  H.  810;  id.  522;  Wilson  y.  I^ewiston, 
Watts  &  Serg.  428 ;  4  Stat  624 ;  State  v.  OaiOard,  1  Bay,  500 ; 
State  Y.  Gordon,  id.  492 ;  TS^easurers  v.  Chary,  8  Rich.  872 ; 
Oooley,  492  ;  Code,  §  173. 

Corbin,  city  attorney,  contra,  cited  State  y.  Hunt  and  Pinchney^ 
3  Strobh.  400  ;  Britton  v.  Mayor,  etc,  of  New  York  21  How.  Pr. 
251 ;  Presbyterian  Church  v.  Mayor,  etc,  of  New  York,  5  Cow.  538 ; 
Ooszler  v.  Georgetown,  6  Wheat.  593  ;  Graniteville  Manfg.  Co.  v. 
Roper,  15  Rich.  156 ;  Vassear  v.  Livingstone,  18  N.  Y.  267 ;  3  Bl. 
Oom.  395  ;  Pierce  v.  Boston,  3  Mete.  621 ;  1  Pars,  on  Cont  5 ;  Wat 
on  Set-ofl,  §  37 ;  2  Kent^s  Com.  460,  477 ;  Greene  v.  Darling,  5- 
Mason,  901;  Dade  v.  Irwin^s  Exrs.,  2  How.  390  ;  Howe  v.  Sheppard, 
2  Sumner,  409  ;  Greene  v.  Darling,  id.  214  ;  Darlington  v.  Mayor, 
etc.,  of  New  York,  81  N.  Y.  193 ;  Haune  v.  Hood,  1  S.  C.  16 ;  1 
BI.  Com.  91 ;  1  Eenfs  Com.  448 ;  Lindsay  v.  Commissioners,  2: 
Bay,  88. 

MosBS,  C.  J.  The  general  power  of  the  city  council  of  Charles- 
ton to  impose  taxes  is  not  controverted  on  the  part  of  the  appellant 
Neither  is  any  question  made  in  regard  to  the  character  of  the  tax 
demanded.    It  is  therefore  to  be  assumed  as  rightly  assessed. 

An  injunction,  howeyer,  is  claimed  to  restrain  the  enforcement 
of  the  execution  for  taxes  against  the  plaintiff,  and  the  penalty  for 
non-payment  thereof,  and  for  a  decree  to  compel  the  defendants  to 
receire  in  satisfaction  certain  past  due  city  stock. 

The  ordinance  of  the  city  council,  entitled  ^'  An  ordinance  to 
regulate  the  collection  of  city  taxes,''  etc.,  ratified  on  March  12, 
1844  (Eckhard's  Comp.  270),  provides  ''that  taxes  and  assess* 
ments  for  the  use  and  service  of  the  city  shall  be  paid  in  specie  oi 
the  notes  of  specie-paying  banks.''    While  this  restriction  on  the 
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meane  through  ivhich  the  tax  payer  may  meet  the  contribution 
i^hich  the  dty  exacts  of  him  for  its  use  and  purposes,  is  conoeded 
to  be  within  the  legitimate  power,  either  expressly  granted,  or  by 
necessary  implication  conferred  by  the  charter,  it  is  claimed  that  a 
past  line  debt  of  the  corporation,  held  by  the  plaintiff,  may  be  set- 
off against  the  taxes  now  about  to  be  enforced  against  him. 

In  the  imposition  of  taxes  by  a  municipal  corporation,  it  exercisea 
a  legislative  function  derived  from  the  grant  of  powers  which  the 
State  has  devolyed  upon  it  for  the  purposes  contemplated  by  its 
charter.  Many  of  these  powers,  as  was  said  by  Chief  Justice  NsL- 
SON,  in  a  case  to  be  hereinafter  referred  to,  are  of  the  kind  and 
nature  which  appertain  to  a  citizen  in  his  individual  character,  and 
as  to  these,  it  is  bound  and  controlled  by  the  same  rules  which 
regulate  private  rights.  Contracts  which,  through  its  charter  and 
by-laws,  it  is  permitted  to  make,  bind  it  to  the  same  extent  as  the 
like  agreements  between  individuals  would  bind  them.  In  the 
same  manner  would  it  be  responsible  for  any  breach  of  duty,  or  for 
a  failure  to  observe  the  obligations  imposed  by  its  charter,  where 
loss  or  damage  is  the  consequence.  There  is  a  wide  distinction, 
however,  between  the  enforcement  of  rights  against  a  State  and  a 
municipal  corporation.  Whatever  obligations  rest  upon  a  State,  as 
no  process  is  effectual  to  make  it  a  party  to  a  judicial  proceeding, 
the  judgments  of  the  court  cannot  reach  or  control  it  The  security 
of  claims  against  a  sovereign  State  rests  upon  its  high  sense  of 
honor  and  moral  obligation.  The  case  of  Pinckn&y,  3  Strobh.  400,  so 
much  relied  on  in  the  argument  of  the  counsel  for  the  appellees, 
fails  of  application  to  the  points  made  by  the  pleadings  before  ub, 
because  there  the  purpose  of  the  mandamus  indirectly,  but  virtually, 
sought  to  recover  from  the  State  a  debt  claimed  against  it.  The 
exemption  which  thus  prevails  in  favor  of  a  State  in  no  way  can  be 
extended  to  protect  a  municipal  corporation  from  suit,  or  to  pie- 
vent  a  citizen,  when  sued  by  it,  from  setting  up  any  legitimate 
lubject  of  discount. 

The  rights  of  the  corporation  to  impose  and  collect  taxes  does 
not  rest  upon  a  contract.  It  is  not  founded  on  any  agreement 
based  on  mutual  assent.  '^  Taxes  are  burdens  or  charges  imposed 
by  the  legislative  power  upon  persons  or  property  to  raise  money 
for  public  purposes. '*  Cooley,  479.  Their  imposition  is  an  exer- 
cise of  political  rights,  and  carries  with  it  the  privilege  of  determin* 
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ing  the  natme  and  ohanoter  of  the  funds  whioh  shall  be  aooepteil 
for  their  payment. 

The  ordinanoe  of  1844  was  dictated  by  proper  yiews  of  policy, 
and  exhibits,  on  the  part  of  those  intmsted  with  the  administration 
of  the  mnnicipal  aibirs,  a  dne  regard  to  the  oonfidence  which  was 
reposed  in  them.  The  means  of  sustaining  the  citygoTemment 
were  to  be  secured  beyond  the  possibility  of  failnre,  for,  on  the 
•certain  collection  of  the  fonds  necessary  for  that  purpose,  the  very 
-existence  of  the  corporation  depended.  The  good  of  the  many 
must  be  preserred,  even  at  the  expense  of  individual  loss  and  sacri- 
flee.  There  was  a  necessiiy  for  some  provision  by  law  through 
which  the  medium  in  which  taxes  were  to  be  paid  should  be  fixed, 
for,  othenrise,  the  very  object  of  taxation  might  be  defeated.  This 
requisition  was  foreknown  to  the  tax  payer,  and,  therefore,  cannot 
be  the  subject  of  surprise  or  complaint  on  his  part.  The  idea  of 
oertainiy  is  necessarily  connected  with  taxation.  It  is  called,  in 
Tamlin's  Law  Dictionary,  title  '^Tax,''  ^'a  tribute  or  imposition 
laid  upon  the  subject,  which,  being  certainly  or  duly  rated,  was 
wont  to  be  yearly  paid  into  the  King's  Exchequer.  It  differs  from 
what  is  commonly  called  a  subsidy,  in  ihis,  that  it  is  always 
certain.'' 

The  stock  by  which  it  was  proposed  to  pay  the  tax  was  not  issued 
until  1848,  and  when  the  plaintiff  purchased  it,  he  was  admonished 
by  the  ordinance  of  1844,  that  he  could  not  make  it  available  for 
the  purpose  he  now  proposed.  Doubtless  it  would  have  acquired 
additional  value,  if  it  had  been  recognized  as  a  currency  applicable 
to  such  use. 

Is  the  corporation  bound  to  accept  it?  If  the  imposition  of  taxes 
or  the  direction  of  the  currency  in  which  they  are  to  be  paid  was 
the  exercise  of  legislative  authority  by  the  council,  within  the  grant 
of  their  charter,  they  cannot  be  required  to  receive  the  stock  offered 
in  payment  by  the  plaintiff. 

In  BrUton  v.  The  Mayor ^  etc.,  of  N.  Y.,  21  How.  261,  it  was 
held  that  the  common  council  cannot  tie  up  or  embarrass  the  exer- 
oise  of  their  public  duties  by  contract  or  otherwise,  so  as  to  disable 
them  from  enacting  any  law  that  may  be  deemed  essential  for  the 
public  good.  That  they  cannot  limit  their  legislative  discretion  by 
oovenant,  and  are  not  estopped  from  giving  that  answer.  This,  too, 
was  in  a  case  where  the  council  had  entered  into  a  covenant  for 
cleaning  the  streets,  piers  and  wharves  of  the  city. 
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It  had  been  preTiooBly  held^  in  Presbyterian  Church  y.  OUy  of 
New  Tarkf  5  Cow.  588,  that  a  corporation  cannot,  by  contract^ 
abridge  their  legislatire  power.  How  far  we  may  be  impressed  with- 
the  principles  applied  in  these  oases  to  contracts  entered  into  by 
monioipal  oorporations,  and  their  performance  not  preyented  by 
the  interference  of  State  legislation,  we  are  not  prepared  now  to^ 
say.  They,  howeyer,  are  in  point  to  show  the  extent  to  which  anch 
corporations  are  permitted  to  go,  while  in  the  exercise,  nnder  their 
chfl^r,  of  which  may  be  termed  political  power. 

Taxes  are  raised  to  meet  the  cnrrent  expenses  of  the  city,  and  ta 
pay  claims  which  haye  been  recognized,  and  for  all  of  which  appro- 
priations are  annnally  made. 

The  operation  of  the  whole  machinery  of  the  city  goyemmeni 
depends  on  these  appropriations,  made  with  a  corresponding  r^^ard 
to  the  amonnt  of  supplies  to  be  raised.  If  they  are  to  be  diyerted 
to  objects  foreign  to,  and  not  contemplated  by  their  enactment, 
there  is  not  a  department  of  the  city  which  might  not  be  affected 
eyen  to  destmctioa,  to  say  nothing  of  the  losses  and  disappoint- 
ments of  those  whose  claims  may  l.ave  been  admitted  and  ordered 
for  payment  by  the  council.  There  would  be  gross  injustice  in 
requiring  the  defendants  to  receiye  this  stock  in  payment  of  the 
taxes  for  1870,  due  by  the  plaintiff.  The  supplies  to  be  raised  by 
the  tax  for  that  year  haye  aU  been  set  apart,  by  appropriations,  to 
stated  purposes.  A  specific  application  has  been  made  of  them, 
inyolying  the  direct  and  preferred  rights  of  other  parties,  which,  if 
not  defeated,  would  ^t  least  be  postponed,  if  the  amount  of  money 
to  be  raised  could  not  be  reduced  by  the  reception  of  any  other 
medium  in  payment  of  the  taxes  assessed. 

It  is  further  submitted  by  the  complaint  that  the  stock  due  bgr 
the  city  is  a  legitimate  subject  of  set-off,  against  the  assessment 
and  execution  for  taxes. 

The  proyisions  of  the  Code,  section  173,  do  not  apply  to  the 
counter-claim  proposed.  There  is  no  connection  between  the  tax 
assessed  against  the  plaintiff  and  the  debt  in  city  stock,  which  he- 
holds  against  the  defendants.  The  right  to  tax  rests  on  no  con- 
tract, and,  therefore,  no  cause  of  action  arising  on  contract  can  be 
set  off  against  it  The  process  for  its  collection  does  not  rest  in 
action  but  on  mandate. 

Neither  can  relief  be  afforded  to  the  plaintiff  in  the  matter  of 
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his  proposed  counter-claim  through  the  rale  which^  in  analogy  to 
the  doctrine  of  law  in  regard  to  set-off,  prevails  in  equity. 

The  Tiew  that  we  have  taken  of  the  whole  case  precludes  us  from 
extending  to  the  plaintiff 's  claim  either  the  legal  or  equitable  pim- 
ciples  on  which  the  rights  of  set-off  depend. 

The  motion  is  dismissed. 

WlLLASDi  J.y  and  WnieHT,  J.,  concurred. 


SiAmy.  BAnxv. 


0fLo.m^ 


eiMl  matmms  mmBi  — •  toheee  nfti9anee  it  produced  b^ 


To  oanae  a  wfaole  nelgliboffliood  to  become  olekly,  bgr  eiMtliig  a  dam  acioss  a 
stream,  thna  eanaliig  the  water  to  ftagnate  and  oofrupl  the  air,  la  a  public 
nuiaanoe,  for  which  aa  indictment  lies. 

Bo  alio,  it  ia  a  pnbUc  nnlaanoe,  and  indictable,  if  the  pond,  without  causing 
sickness,  produces  smells  and  stenches,  which  render  the  enjojment  of  life 
and  property  in  the  cnmmnnlty  uncomfortable. 

If  a  mill  pond,  which  baa  existed  for  seventy  7eara»  becoaea  a  publle  nui- 
sance bgr  corrupting  the  alr,€anflfa|g  dIssgiecaMe  MneUaand  slcknew,  the 
owner  may  be  indicted. 

One  is  not  guilty  of  a  public  nuisance  unless  the  ii^urloua  consequences  com- 
plained of  are  the  natural,  direct  and  proximate  cause  of  his  own  acta.  If 
such  consequences  are  caused  by  the  acts  of  others  so  opemtbig  on  his  acta 
as  to  produce  the  ii^uiioaa  consequences,  then  he  la  not  liable. 

tNDIOTMENT  against  George  W.  Bankin  for  a  publio  nuisanoe. 
The  indictment  contained  three  counts.  The  first  charged  that 
Qeorge  W.  Bankin,  on  the  first  day  of  January^  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  seTenty,  at  Anderson 
Court-house,  in  the  county  and  State  aforesaid,  injuriously  and 
knowingly  did  erect,  or  caused  to  be  erected,  a  certain  dam  across 
Three  and  Twenty  creek,  a  common  and  bncient  water-course  »t 
Anderson  Court-house,  in  the  county  and  State  aforesaidyby  means 
YoL.  XVI.  —  93 
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of  which  the  water  flowing  into  the  creek  was  stopped,  damned  up 
and  flowed  back  in  and  npon  the  surface  of  large  tracts  of  adjoin- 
ing landsy  by  means  whereof  the  mad,  wood,  leaves,  brash,  and  the 
animal  and  vegetable  substances  and  other  filth,  collected  and 
brought  down  the  channel  of  said  water-course,  by  the  natural  flow 
ing  of  the  waters,  there  became  and  were,  during  all  the  time 
aforesaid,  collected  and  accumulated  in  large  quantities  in  the 
channel  of  said  water-course,  and  on  the  lands  overflowed,  as  afore- 
said, and  the  said  mud,  wood,  leaves,  brush,  and  the  animal  and 
vegetable  substance,  so  there  collected,  as  aforesaid,  became,  and 
were,  and  still  are,  offensive,  and  the  waters  became,  and  are,  cor- 
rupted; and  by  means  whereof  divers  nauseous,  unwholesome  and 
deleterious  smells  and  stenches  did  arise,  so  that  the  air  was,  and 
still  is,  corrupted  and  infected  to  the  great  damage  and  common 
nuisance  of  the  good  and  worthy  citizens  of  this  State,  there  pass- 
ing and  repassing,  dwelling  and  inhabiting,  and  against  the  peace 
and  dignity  of  the  same  State  aforesaid. 

The  second  count  charged  that  (George  W.  Bankin,  being  pos- 
sessed of  a  certain  mill-dam  at  Anderson  Court-house,  in  the  county 
and  State  aforesaid,  with  their  appurtenances,  situate  near  and 
adjacent  to  the  dwelling-houses  of  divers  of  the  good  citizens  of 
this  State,  did  on  the  flrst  day  of  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  seventy-  ,  and  on  divers 

days,  before  and  since,  unlawfully  and  injuriously  permit  the  water 
of  the  mill-pond  to  overflow  the  adjacent  lands,  as  well  of  others  as 
his  own,  by  means  whereof  the  land  so  overflowed  was  rendered  and 
icept  marshy,  and  filled  and  covered  with  noxious  weeds  and  putrid 
vegetation,  whereby  the  air  became  corrupted  and  infected,  to  the 
great  damage  and  common  nuisance  of  the  good  and  worthy  citi- 
zens of  this  State,  there  dwelling  and  inhabiting,  and  against  the 
peace  and  dignity  of  the  same  State  aforesaid. 

And  the  third  count  charged  that  George  W.  Bankin,  on  the 
flrst  day  of  January,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  seventy-  ,   at  Anderson   Court-house,  in   the 

county  and  State  aforesaid,  unlawfully  and  injuriously  a  certain 
and  ancient  water-courae,  called  Three  and  Twenty  creek,  with 
earth,  gravel  and  other  materials,  did  obstruct,  and  stop  up,  b^ 
reason  whereof  the  rains  and  waters  that  used  to  flow  through  the 
said  water-course  did  o.erflow  the  adjacent  lands,  and  remain  an  J 
became  putrid,  gtagnart  and  noxious,  and  did  send  forth  un whole* 
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iome  and  infections  damps^  fogs  and  8mell85  whereby  the  air  was 
greatly  cormpted  and  infected,  to  the  great  damage  of  the  health 
and  endangering  the  lires  of  the  good  citizens  of  fche  said  State, 
there  inhabiting  and  dwelling,  and  against  the  peace  and  dignity 
of  the  same  State  aforesaid. 
The  case  on  which  the  appeal  was  heard  is  as  follows: 
The  defendant  was  indicted  for  erecting  and  keeping  a  public 
nuisance,  namely,  a  mill-dam  and  pond  on  Three  and  Twenty  creek, 
in  Anderson  county.  The  indictment  contained  three  counts. 
The  first  charged  that  the  defendant  ''did  erect  or  cause  to  be 
erected  a  certain  dam,''  etc.;  the  second  charged  that  the  defendant 
''being  possessed  of  a  certain  mill-dam,  etc.,  did  permit  the  waters 
of  the  mill-pond  to  overflow  the  adjacent  land,''"  etc.;  and  the  third 
charged  that  the  defendant  **  unlawfully,  a  certain  ancient  water- 
course with  earth,  gravel  and  other  materials,  did  obstruct  and 
stop  up,"  etc.  The  defendant  pleaded  not  guilty.  The  testimony 
showed  very  clearly  a  successive  and  continuous  ownership,  posses- 
sion and  use  of  the  mill-dam,  and  valuable  mills,  for  a  period  ol 
over  seventy  years,  by  the  defendant's  grandfather,  his  father  and 
himself;  that  the  pond  of  water  was  wholly  upon  the  defendant's 
own  land,  and  the  head  of  the  mill-pond,  or  dammed  water,  was 
eighty  rods  distant  from,  and  within,  the  defendant's  line,  crossing 
the  stream  above;  the  dam  had  always  been  of  the  same  height, 
and  located  on  the  same  site;  it  was  renewed  in  1859,  and  made  a 
close  dam;  prior  to  the  re-building,  it  had  become  rotten  and  de- 
cayed, and  leaked  so  that  the  water  was  wasted,  and  at  times  was 
insufficient  to  propel  the  machinery.  It  was  urged  before  the  jury, 
on  this  proof,  that  much  of  the  sand  and  mud  which  came  down 
the  stream  passed  through  the  dam  and  escaped,  prior  to  its  being 
re-built,  and  that  after  the  new  dam  was  built  there  was  no  escape 
of  the  mud,  gravel  and  sand  coming  down  the  stream,  which 
caused  an  accumulation  of  debris  at  the  head  of  the  pond,  and 
flooded  and  overflowed  the  bottom  land  above,  and  caused  the 
''  stenches,  smells,"  and  sickness  above  che  head  of  the  pond.  In 
the  opinion  of  witnesses,  the  quantity  o^  lanl  covered  by  the  water 
of  the  mill-pond  was  ten  or  fifteen  acres^  and  had,  probably,  in  the 
lapse  of  years,  diminished;  and  that  now,  as  heretofore,  the  water 
of  the  stream  had  a  fall  of  about  eighteen  ;nches,  and  flowed  in 
great  part  in  thie  old  channel,  from  the  defendant's  line  above,  to 
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the  head  of  his  mill-pond.    No  dead  timber  immediately  aioiind 
the  pond,  bat  wiUows  and  swamp  growth. 

Three  and  Twenty  creek  is  formed  by  the  jonotion  of  throe 
streams,  uniting  at  different  points  abore  the  defendant's  land^  and 
Tarjing  in  distance  therefrom  from  a  half  to  one  mile.  The  creek 
is  represented  as  creeping  and  slnggish  below  the  dam,  in  its  entiie 
length,  with  few  falls,  and  they  of  slight  elevation.  In  A.  D.  1860, 
the  riparian  proprietors,  above  the  defendant's  land,  combining 
together,  out  a  ditch,  beginning  at  a  short  distance  above  the 
defendant's  line,  and  at  a  spot  where  a  log  for  passings  known  as 
the  '*foot  log,"  crossed  ^e  creek.  The  ditch  was  commenced 
and  sunk  in  the  channel  of  the  creek,  to  a  depth  of^  perhaps, 
one  foot  below  the*  old  bed  at  the  starting  point;  was  ten  feet  in 
width,  and  extended  in  a  straight  line  up  the  creek,  without  con- 
forming to  its  windings,  though  occasionally  sunk  in  the  bed  of  the 
stream,  for  the  distance  of  two  miles  or  more,  running  up  the 
different  branches. 

After  the  cutting  of  the  ditch,  the  sand  collected  at  its  lower  end, 
at  the  '^foot  log,"  which  is  now  covered  by  sand,  and,  in  time, 
accumulated  so  that  the  channel,  at  the  end  of  the  ditch,  in  which 
the  water  had  formerly  flowed,  became  choked,  and  higher  than  the 
adjacent  banks.  The  water  was  thus  forced  over  the  edges  of  the 
ditch,  or  banks,  permeated  the  adjacent  low  grounds,  and  collected 
in  spots  in  small  holes,  or  pools.  The  entire  descent  of  the  water, 
from  Conner's  Bridge  to  the  forks  of  the  creek  (a  half  mile),  was 
nearly  nine  feet;  from  the  forks  of  the  creek  to  ''foot  log  "  (one- 
fourth  of  a  mile),  from  six  inches  to  one  foot;  and  from  the  ''foot 
log  "  to  pond  (one-fourth  of  a  mile),  one  to  one  and  a  half  feet 

The  low  grounds  adjacent  to  the  ditch  became  wet  (sobbed),  and 
unfit  for  cultivation.  Gradually  they  were  covered  with  vegetation; 
the  timber  upon  the  uncleared  bottoms,  on  both  sides  of  the  ditch, 
died^  fell  and  rotted  upon  the  low  grounds,  and,  at  some  spots,  lay 
in  the  ditch.  This  condition  of  the  low  grounds  extended  up  the 
creek,  and  smaller  streams,  far  above  the  defendant's  land,  for  a 
distance  of  two  and  a  half  miles,  and  within  one-haJf  mile  of  the 
residence  of  a  party  (Dr.  Earle)  whose  family,  and  tunants  residing 
on  his  place,  and  several  families  in  the  same  neighborhood,  adja- 
cent to  the  said  stream,  increasing  annually  for  several  years,  were 
alleged  t'^  have  been  afflicted  with  the  malarial  disease. 

The  defendant  Iiad  no  agency  in  cutting  this  ditch,  nor  in  any 
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way  consented  thereto.  He  refused  permission  to  the  proprietors 
of  the  lands  ahore  to  extend  the  ditch  through  his  own  land  —  the 
eighty  rods  lying  between  his  line^  and  the  eddy  water  of  the  por.d 
—  giving  as  his  reason  for  the  refusal,  it  would  ''  fill  his  mill-pond 
mith  sand." 

It  was  in  proof  that  the  proprietors  aboye,  before  cutting  tho 
ditch,  consulted  men  of  scientific  knowledge  of  such  matters^  and 
were  informed  the  ditch  would  not  accomplished  their  purpose,  nor 
drain  the  low  grounds.  They  acted,  however,  against  this  opinion, 
and  cut  the  ditch. 

The  charge  by  the  State  against  the  defendant  was,  that  the  mill- 
dam  had  been  a  nuisance,  inasmuch  as  it  caused  the  flooding  of  the 
lands,  the  dying  of  the  timber,  and  the  accumulation  of  stagnant 
water,  and  putrid  vegetable  substances  above,  which  caused  mala- 
rial diseases. 

There  was  much  testimony  upon  the  subject  of  malaria,  and  it< 
qualities.  The  opinion  of  the  physicians  was  uniform  that  its  bod; 
or  substance  had  never  been  detected  by  the  senses;  and  that  ita 
existence  was  known  and  recognized  only  from  effects  and  resultF* 
Some  of  the  medical  witnesses  denied  its  existence,  but  the  majority 
ol  them  approved  the  theory  of  its  existence,  and  those  of  them  who 
wore  acquainted  with  the  locality  and  condition  of  the  .ow  grounds 
testified  they  exhibited  the  elements  that  generate  maiaria. 

Two  or  three  of  them  testified  that  there  was  suflBicient  cause  for 
malaria  in  the  condition  of  the  low  grounds,  near  the  house  of  Dr. 
Earle,  three  miles  from  the  mill  of  defendant,  where,  it  was  alleged, 
much  sickness  had  existed,  and  that  the  condition  of  the  low  grouu  Is 
resulted  indirectly  from  the  obstruction  of  the  stream  by  defendant's 
mill-dam. 

All  agreed  that  the  miU-pond  proper,  being  of  long  standing, 
with  water  covering  the  bed,  would  not  produce  disease,  as  would 
the  low  grounds,  with  their  alterations  of  dryness  and  moisture, 
and  decaying  vegetable  substances. 

The  physicians,  generally,  testified  that  the  chills  and  fever,  and 
bilious  remittent  fever,  which  prevailed  around  the  nill-pond  and 
low  grounds,  and  near  the  three  streams  forming  the  creek,  might, 
according  to  theory,  be  attributable  to  the  unhealthy  condition 
of  the  low  grounds. 

Until  1860,  disease,  in  that  neighborhood,  had  not  attracted 
notice;  indeed,  up  to  that  time,  the  neighborhood,  called  ''Slab- 
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town,"  was  famed  for  its  health.  After  that  time,  occasional  cases 
of  chills  and  fever,  and  bilious  remittent  fever  occurred,  and,  some 
witnesses  believed,  such  cases  had  increased  in  numbers. 

The  large  number  of  cases  was  in  1871,  when  a  majority  of  per- 
sons in  the  vicinity  of  the  low  grounds  were  seized  with  diseases, 
alleged  to  be  of  malarial  type.  A  number  of  families  and  persons, 
equally  exposed  to  fever,  escaped.  And  it  was  noticeable  that  the 
great  amount  of  sickness  was  not  near  the  pond,  but  in  the  locality 
of,  and  above,  the  low  grounds,  one  or  two  miles  up. 

It  was  also  in  proof,  as  connected  with  the  above,  that  disease  of 
malarial  character  was  more  generally  prevalent  in  1871  than  it 
had  been  ever  known  before,  and  was  found  to  invade  places  which 
before  had  been  wholly  exempt  from  it,  and  where  it  could  not  be 
traced  to  any  known  local  cause. 

The  State  charged  that  the  condition  of  the  low  grounds  resulted 
directly  or  consequentially  from  the  defendant's  mill-pond  and  dam 
l»elow  ;  that  the  mill-dam  was  the  cause  of  the  dead  timber,  the  wet 
and  sobbed  state  of  the  land,  and  of  the  vegetation  annually  grow- 
mg  and  'lecaying,  which  afforded  the  constituents  by  which  mala- 
ria, producing  disease,  was  generated.  It  was  afl&nned  that  this 
malaria  affected  the  people  with  the  various  kinds  of  fever,  and 
being,  as  alleged,  traced  to  the  mill-dam,  as  primary  cause,  consti- 
tuted  the  mill-dam  and  pond  a  common  or  public  nuisance. 

The  defendant,  in  reply,  alleged  that  the  condition  of  the  low 
grounds  was  occasioned  by  the  conduct  of  the  prosecutor,  and  his 
oo-actors,  in  cutting  the  ditch  ;  that  until  the  ditch  was  dug,  the 
lands  adjacent  to  the  creek  was  not  wet  and  fobbed,  nor  had  the 
timber  thereon  died  ;  that  the  fall  and  flow  of  water  between  the 
lo/cr  end  of  the  ditch  and  the  head  of  the  mill-pond  precluded  the 
assumption  that  the  mill-dam,  or  water  in  the  pond,  had  any  agency 
in  producing  the  condition  of  the  low  grounds  above ;  that  at  the 
most,  if  there  was  any  agency,  it  was  very  remote  ;  and  that  if  the 
prosecutor  and  his  co-actors  suffered  damage,  it  resulted  from  the 
consequences  of  their  own  act,  either  alone  or  in  connection  with 
the  natunil  filling  of  the  stream  above,  from  the  cultivation  of  the 
country. 

Oil  th^  part  or  uhe  defendant,  the  following  points  were  presented 
\o  the  court  as  questions  of  law  : 

Is'..  That  no  indictmeT^t  will  lie,  as  the  offense,  if  any,  is  a  private, 
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and  not  a  pnblio  nnisanoe ;  and  if  there  be  parties  injnred,  their 
remedy  is  by  action  of  law. 

2d.  That  the  third  connt  of  the  indictment  is  vague  and  indefi- 
nite as  to  time  and  locality,  especially  the  latter,  and  shonld  be 
stricken  from  the  indictment 

3d.  That  the  evidence  of  sickness  and  disease  should  not  be  con- 
sidered by  the  jury,  inasmuch  as  there  are  no  such  allegations  in 
the  indictment,  nor  allegations  connecting  disease  and  sickness  with 
'' noxious  air,  unwholesome  smells,"  etc,  and  the  only  proof  to  be 
considered  should  refer  to  the  allegations  of  the  indictment.  . 

The  court  refused  to  rule  as  requested,  or  to  sustain  any  of  the 
points  made,  and  sent  the  cause  to  the  jury. 

On  the  part  of  the  defendant,  the  court  was  then  requested  to 
charge  the  jury  upon  the  following  points : 

1st.  '^  That  repairing  the  old  dam,  and  erecting  a  new  one  on  the 
same  foundation,  and  continued  use,  was  the  same  as  if  it  had  been 
one  dam  all  the  while,  provided  the  new  dam  is  no  higher  than  the 
old,  and  the  water  level  is  not  raised." 

2d.  That  the  defendant,  besides  being  the  owner  of  the  land  on 
which  the  pond  rests,  is  entitled  to  the  benefit  of  at  least  seventy 
years'  user,  which  gives  him  all  the  rights  relating  to  property  that 
either  the  State  or  individuals  can  give. 

3d.  That  this  long  possession  and  user,  while  it  does  not  abso- 
lutely protect  him  from  an  indictment  for  nuisance  at  the  suit  of 
the  State,  entitles  him  to  an  acquittal,  unless  the  jury  should  be 
clearly  of  opinion  that  the  mill-pond  is  the  *^  natural  and  proximate 
cause  of  the  smells  and  stenches  "  complained  ol 

4th.  That  the  defendant  should  be  acquitted,  if  the  jury  should 
be  of  opinion  that  the  ditch  or  dead  timber  above  the  dam  was  the 
cause  of  the  *^  smells  and  stenches  "  complained  of. 

5th.  That,  under  the  terms  of  the  indictment,  the  defendant 
should  be  acquitted,  if  the  jury  should  bo  of  <)pinion  that  the  tim- 
ber in  the  bottom,  above  the  dam,  was  killed  either  by  the  ditch, 
or  by  the  natural  filling  up  from  the  cultivation  oc  the  lands  above, 
or  from  both  combined. 

6th.  That)  under  the  indictment,  the  defendant  should  be  acquit- 
ted, if  the  jury  should  be  in  doubt  as  to  whether  the  dam  had  any 
indirect  and  consequential  agency,  either  by  itself,  or  in  connection 
with  the  ditch  and  dead  timber  aboye,  in  producing  the  *^  smells  and 
stenohes  "  complained  ol 
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These  propositions  were  read  to  the  joiy^  and  the  court,  sub- 
stantially, ruled  the  Ist,  2d,  4th  and  5th  points ;  bat  as  to  the  3d 
and  6th  points,  ruled  them,  in  modified  form,  so  as  to  make  them 
conform  to  the  points  stated  on  behalf  of  the  State  below,  which 
were  approved. 

On  behalf  of  the  State,  the  following  propositions  and  principles 
were  submitted  : 

''  We  ask  the  court  to  charge  that  it  is  a  fundamental  principle 
of  social,  natural  and  municipal  law,  which  prescribes  to  eyery  one, 
in  the  use  and  enjoyment  of  his  own  property,  the  necessary  limi- 
tation, that  he  shall  not  injuriously  affect  the  rights  of  others;  that 
if  defendant's  obstruction  of  Three  and  Twenty  creek,  by  a  mill- 
dam,  has  been  the  cause,  either  directly  or  indirectly y  of  producing 
such  an  effect  upon  the  low  grounds  above,  as  to  induce  the  engen- 
dering of  malaria^  humid  atmosphere,  or  other  poisonous  quality  in 
the  atmosphere,  whereby  the  people  generally  were  made  sick,  and 
injured  in  the  enjoyment  of  their  lives  and  property,  that  then  he 
has  not  so  used  his  own  property  as  to  avoid  injury  to  the  rights  of 
others,  and  he  is  guilty  of  *^  erecting  and  keeping  up  "  a  public 
nuisance  ;  and  the  charges  in  the  indictment  are  proved  ;  and, 
concluding  that  they  are  so  proved,  it  is  no  defense  to  8«<iy: 

1st.  That  the  dam  and  pond  have  been  kept  up  in  the  same 
place  for  seventy  years,  or  for  any  other  length  of  time. 

2d.  Or  to  say  that  the  people  of  the  community  remained  healthy 
for  sixty-nine  years  of  the  seventy  years,  if  during  the  last  year  it 
became,  and  is  now,  a  nuisance. 

dd.  Or  to  say  that  there  are  persons  or  families  in  the  neighbor- 
hood  who  escaped  the  prevailing  sickness.  It  is  enough  if  they 
were  generally  sick. 

4th.  Nor  is  it  a  defense  to  say  that  the  dam  had  been  kept  at  the 
same  height  all  the  time,  and  defendant  has  done  no  physical  act 
calculated  or  designed  to  injure  the  community  ;  that  if  the  mill- 
pond  had  become  or  caused  a  nuisance,  every  day  the  dam  re- 
mained standinr  ^<croB8  the  stream,  was,  in  oontenpiation  of  law, 
an  '^  erecting ''  b;  cue  defendant,  and  merely  keepi  .g  it  up  is  all 
the  act  that  was  necessary  to  render  him  '^  guilty/' 

5th.  Nor  is  it  in  answer  to  say  that  the  property  is  valuable  to 
the  defendant :  that  the  testimony  on  that  point  is  irrelevant ; 
the  value  of  the  property  of  a  citizen  cannot  be  weighed  in  the 
balance  against  the  health  and  li'.es  of  the  whole  community. 
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If  the  defendant's  mill-pond^  eitheir  directly  or  indirectly,  was  the 
exciting  cause  of  the  sickness  that  has  preyailed  in  the  commun- 
ity, in  greater  or  less  degree,  for  seyeral  years,  and  particularly 
during  the  year  1871,  and  during  the  latter  year  the  people  gen- 
«i%lly  were  affected  thereby,  then  he  is  guilty  ;  and  lapse  of  time, 
Talue  of  property,  nor  any  other  matter  relied  on,  can  avail  the 
doJondant/' 

The  above  propositions  and  principles,  submitted  on  the  part  of 
the  State,  were  read  to  the  jury,  and  ruled  as  law. 

Whereupon  the  defendant  excepted. 

Under  the  instructions  the  jury  found  the  defendant  '' guilty/' 

The  defendant  appealed  and  gare  notice  that  he  would  move  the 
Supreme  Court  in  arrest  of  judgment,  upon  the  grounds  taken  on 
the  circuit,  and  also  upon  the  grounds  : 

I.  That  in  none  of  the  counts  is  any  disease,  or  any  disease  by 
name,  alleged  to  exist,  affecting  the  inhabitants  of  the  vicinity,  and 
specified  as  being  the  result  of,  or  connected  with,  the  unwhole- 
some or  putrid  air. 

XL  That,  inasmuch  as  malarial  disease  was  eyerywhere  prevalent, 
there  should  have  been  allegations  in  the  indictment,  and  corre- 
sponding proof,  that  any  disease  which  affected  the  inhabitants, 
near  the  alleged  nuisance,  was  the  direct  effect  thereof. 

in.  That  the  description  of  the  locality  in  the  third  count, 
to  wit :  *^  A  certain  and  ancient  water-course,  called  Three  and 
Twenty  creek,  with  earth,  gravel  and  material,  did  obstruct  and 
stop  up,"  is  defective  and  insufficient  to  support  a  verdict 

lY.  That  no  judgment  or  abatement  can  be  enforced,  because 
the  indictment  contains  no  averment  as  to  th6  coniinuancs  of  the 
4dleged  nuisance. 

And  failing  in  that  motion,  then  for  a  new  trial  on  the  grounds  : 

L  Because  the  presiding  judge  charged  the  jury  that  no  lapse 
^f  time  or  prescription  could,  in  any  way,  help  the  defendant,  as 
^against  an  indictment  for  public  nuisance ;  although  he  had  only 
used  his  own  property,  according  to  his  title  and  prescriptive  right, 
for  at  least  seventy  years,  had  done  no  physical  act  designed  or 
•calculated  to  injure  any  one. 

II.  Because  his  honor  charged  the  jury,  that  if  the  r^iekness  was 
produced  by  the  dead  timber,  in  the  low  grounas  of  the  creek, 
miles  above  the  dam,  and  the  dam  had  any  agency  by  itseU  or  in 
^conjunction  with  other  causes,  such  as  the  ditch,  or  the  natural 
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filling  np  from  cultdyation  aboye,  in  deadening  the  timber,  th«A 
the  defendant  was  guilty  of  a  nuisance. 

III.  Because  his  honor  charged  the  jury  that,  in  an  issue  of  niJ* 
sancc,  or  no  nuisance,  there  was  no  difference  between  natural  or 
proximate,  and  indirect  or  remote  causes;  that  if  the  dam  had  <mf 
agency y  direct  or  indirect,  proximate  or  remote,  natural  or  con- 
sequential, in  producing  the  sickness  complained  of,  the  defendant 
was  guilty  of  a  nuisance. 

IV.  Because  the  verdict  rendered,  under  the  charge  of  his  honor, 
is  unsupported,  either  by  the  eyidence,  the  justice,  or  the  law  of  iba 
case. 

McOowan  dt  Moore,  and  Thomsony  for  appellant. 

Perry,  solicitor,  Whitner,  Reed  dt  Brown,  contra. 

Moses,  G.  J.  So  much  of  the  appeal  as  seeks  to  arrest  the  judg>* 
ment  cannot  be  sustained.  It  does  not  appear  from  the  brief  that 
any  application  to  that  end  was  made  in  the  Circuit  Oourt.  It 
therefore  comes  before  us  an  original  and  independent  motion, 
which  we  have  not  the  power  to  entertain.  Const,  §  4,  art.  4; 
Slate  y.  Bailey,  1  S.  C.  1;  FJoyd  y.  Abney,  id.  114;  Elmore  y* 
Scurry,  id.  139. 

We  must,  therefore,  limit  our  inquiry  to  so  much  of  the  appeal 
as  claims  a  new  trial  for  the  alleged  errors  of  law  by  the  presiding 
judge  of  the  court  below.  So  far  as  the  points  presented  to  him 
as  questions  of  law,  or  asked  to  be  submitted  to  the  jury  as  grounds 
of  defense,  are  identical,  or  of  a  like  character  with  either  of  th^ 
causes  urged  in  arrest  of  the  judgment,  the  defendant  will  substan- 
tially have  the  benefit  of  their  consideration. 

It  is  denied  that  the  indictment  will  lie,  as  the  offense,  if  any,  is 
i.  private  and  not  a  public  nuisance.  Whether  it  is  the  one  or  the 
other  depends  upon  the  extent  of  its  existence.  If  it  annoys  the 
community  in  general,  and  not  merely  some  particular  person,  it  is 
indictable  and  not  actionable.  4  Bl.  Com.  167;  Bex  y.  White, 
1  Burr.  337.  Where  the  act  is  charged  as  in  or  near  a  highway, 
''per  quod  the  air  thereby  is  corrupted,''  it  is  punishable  as  a  public 
nuisance.  Rex  v.  Papineau,  1  Str.  686;  Carey  v.  Brooke,  1  Hill, 
867.  If  it  affects  tne  highway^  and  extends  its  hurtful  influence 
•o  as  to  comprehend  whole  neighborhoods,  the  only  remedy  is  by 
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indictment,  though  one  who  has  snfFered  a  particular  damage, 
beyond  that  which  the  public  has  experienced,  may,  in  respect 
thereof,  maintain  an  action.  Bac  Abr.,  title  Nuisance,  D.;  2  Ld* 
Raynu  985.  Here  the  charge  is,  that  the  defendant  '^  did  erect,  or 
csmsed  to  be  erected,  a  certain  dam  across  Three  and  Twenty  creek, 
a  common  and  ancient  water-course,  by  means  of  which,"  etc. 

The  third  count  is  not  yery  artificially  drawn,  nor,  in  fact,  is  the 
indictment  framed  in  exact  conformity  with  the  most  approved 
precedents,  and  yet  it  may  suffice.  The  statement  in  the  said  count 
may  save  it  from  the  charge  of  vagueness  as  to  time  and  locality. 
The  date  of  the  offense  is  not  material,  if  it  is  before  bill  found, 
and  there  is  enough  to  inform  the  defendant  of  the  nature  and 
character  of  the  charge,  and  of  the  place  which  is  an  incident  of  it, 
to  enable  him  advisedly  to  prepare  his  defense.  If  it  is  stricken 
out,  it  is  not  perceived,  in  view  of  the  first  count,  how  the  defend- 
ant could  be  benefited. 

The  point  taken  no  way  resembles  that  which  was  sustained  in 
State  V.  Oraham,  15  Rich.  310.  There  the  indictment  was  ''  for 
obstructing  a  public  landing,''  and  the  proof  was  the  obstruction  of 
a  public  road  leading  to  the  landing  at  a  place  within  one  hundred 
yards  of  it 

If  it  was  intended  on  the  part  of  the  defense  to  make  any  ques* 
tion  as  to  the  introduction  of  testimony  to  show  sickness  and  dich 
ease  in  the  neighborhood,  it  should  have  been  objected  to  at  the 
time.  Its  admissibility  depended  on  its  competency,  and  this  was 
conceded  when  no  exception  was  taken  at  the  time  it  was  offered. 
It,  however,  can  in  no  manner  avail  the  defendant.  To  constitute 
a  nuisance,  as  was  said  by  Lord  Mansfield,  in  Bex  v.  White  and 
Watdy  1  Burr.  337,  '^  it  is  not  necessary  that  the  smeU  should  be 
unwholesome;  it  is  enough  if  it  renders  the  enjojrment  of  life  and 
property  uncomfortable." 

In  iZftv  V.  NmllyS,  B.  &  0.  (12  E.  0.  L.)  226,  it  was  held  ''  that 
to  support  an  indictment  for  a  nuisance,  it  is  not  neoessary  that 
the  smells  produced  by  it  should  be  injurious  to  health;  it  is  suffi- 
cient if  they  be  offensive  to  the  senses."  Independent,  however, 
of  the  rule  sustained  by  these  authorities,  it  was  competent,  under 
the  allegation  in  the  several  counts  of  damage,  '^  to  the  persons 
there  passing,  repassing,  dwelling  and  'nhabiting,"  to  introduce 
testimony  to  ihow  injury  to  health,  as  a  consequence  more  preju« 
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dioial  than  any  alone  obnoxious  to  the  senses,  because  of  its  unpleas- 
ant odor,  and  not  productive  of  sickness. 

The  right  to  property  from  long  possession,  either  directly  from 
the  operation  of  the  statute  of  limitations,  or  arising  from  the  pre- 
sumption of  an  original  cession  by  grants  cannot  be  applied  to  sanc- 
tion or  uphold  its  use  or  devotion  to  the  purposes  not  permitted  by 
the  State,  either  as  afFecting  its  own  sovereignty  or  the  rights  of 
third  persons.  Ghitty,  in  his  1st  volume  of  Criminal  Law,  160, 
says  :  ''It  has  been  repeatedly  held  that  no  length  of  time  can 
legalize  a  public  nuisance,  although  it  may  afford  an  answer  to  an 
action  by  a  private  individual ; ''  and  Pabsons,  Oh.  J.,  in  Town  of 
StougJUon  v.  Baker  et  aL,  4  Mass.  522,  observes  '*  that  no  laches  can 
be  imputed  to  the  government,  and  against  it  no  time  runs  so  to 
bar  its  rights. '^    See  also  ffall  v.  Richards,  9  Wend.  315. 

While  the  long  possession  may  confer  a  right  to  the  land  flowed, 
and  all  the  proprietary  incidents  which  follow  the  titje  to  property, 
it  cannot  be  set  up  as  a  bar  to  the  abatement  of  a  nuisance  on  be- 
half of  the  public.  A  right  to  violate  the  law  is  not  to  be  presumed 
as  allowed  by  the  State  itself,  for  this  would  be  inconsistent  with 
the  very  purpose  for  which  it  was  created,  and  would  involve  an 
absurdity  too  violent  to  be  entertained  even  for  a  moment. 

The  points  thus  made  for  the  appellant,  which  we  are  at  liberty 
to  consider,  have  been  examined  and  determined  ;  it  remains  only 
to  inquire  whether  the  charge  of  the  presiding  judge,  as  to  the  acts 
of  the  defendant,  on  which  his  liability  depended,  was  in  conformity 
with  the  rules  which  are  to  be  applied  as  the  law  of  the  case.  It 
is  recognized  as  a  fundamental  principle,  necessary  for  the  safety 
and  protection  of  society,  that  no  one,  in  the  use  of  his  property, 
shall  injuriously  affect  the  rights  of  others.  While  this  is  admitted, 
how  far  and  to  what  extent  the  limitation  is  to  operate  on  the  con- 
sequences which  may  accrue  to  third  persons  from  the  lawful  use  of 
one's  property,  often  presents  an  inquiry  to  be  determined  by  nice 
and  delicate  discrimination.  One  is  supposed  to  be  capable  of  fore- 
seei:i7  the  consequences  of  his  own  action,  and  must,  therefore,  be 
respon2ibi6  for  any  wrong  or  damage  which  results  from  it ;  lumce 
there  is  no  aoubt  as  to  his  liability  for  the  natuml  and  proximate 
results  of  a  legal  act,  which  is  the  source  of  injury  to  another.  A 
distinction  is  made  between  an  act  in  itself  lawful,  and  one  that  is 
forbidden,  whether  maivm,  in  se  or  malum  prohibitum,  and  they 
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will  not  be  both  subject  to  the  same  roles  in  regard  to  their  effect 
in  reference  to  the  rights  of  others. 

While  it  is  trae  that  the  defendant  would  be  liable  if  his  obstruc- 
tion of  the  creek,  by  his  pond  and  dam,  was  in  itself  the  cause  of 
the  injuries  complained  of,  yet,  if  the  consequences  are  to  be  attrib- 
uted to  the  acts  of  others,  so  affecting  his  property  that  it  becomes 
a  public  nuisance,  it  would  not  appear  consisfcent  with  justice  or 
propriety  that  he  should  be  held  to  responsibility. 

The  mere  erection  of  the  mill  and  dam  on  his  own  land  was  no 
nuisance ;  and  if  results,  though  injurious,  yet  not  proximate  and 
direct^  followed,  because  set  in  motion  by  the  acts  of  others,  either 
in  cutting  the  ditch,  which,  by  the  accumulation  of  sand,  choked 
the  channel  and  raised  it  higher  than  the  adjacent  banks,  tims  forc- 
ing the  water  oyer  the  edges  of  the  ditch  or  banks,  and  collecting  it 
in  pools  or  holes,  or  from  the  increased  cultivation  in  the  neighbor* 
hood,  it  would  seem  that  the  consequences  are  to  be  referred  to  an 
agency  operating  on  the  property  of  the  defendant,  for  which  he 
should  not  be  liable,  because  not  employed  by  him.  They  were  not 
proximate  or  direct,  in  the  legal  sense  in  which  those  terms  are 
understood.  He  must  be  held  accountable  for  the  unlawful  effects 
which  naturally  or  directly  proceeded  from  his  acts. 

In  civil  actions  fixed  and  adjudged  rules  have  been  adopted.  On 
(he  criminal  side  of  the  court  the  authorities  are  few,  and  none  that 
we  have  examined  of  express  bearing  on  the  question  we  are  now 
considering.  One  is  held  liable  to  an  action  for  a  private  nuisance, 
arising  out  of  the  use  of  his  own  property,  because  in  such  use  he 
has  infringed  upon  the  rights  of  others.  A  conviction  for  a  public 
nuisance  proceeds  upon  the  same  principle  applied  to  the  public, 
and  not  to  individuals.  In  civil  cases,  however,  a  defendant  is  not 
responsible  for  results,  except  such  as  are  natural,  proximate  and 
direct.  2  Greenl.  Ev.,  §§  266,  635;  Wailey  v.  Murrell,  1  Strobh.  389  ; 
Harrison  v.  Berkley,  id.  548 ;  Carey  v.  Brooks,  1  Hill,  365. 

In  the  case  before  us,  the  presiding  judge  did  charge  'Hhat  the 
defendant  should  be  acquitted  if  the  jury  should  be  of  opinion  that 
the  timbei  in  the  bottom,  above  the  dam,  was  killed  either  by  the 
ditch  or  by  the  natural  filling  up  from  the  cultivation  of  the  lands 
aboye,  or  from  both  combined,"  or  "  if  the  ditch  or  dead  timber 
aboyc  the  dam  was  the  cause  of  the  '  smells  and  stenches '  com- 
plA.Tted  of."  We  think,  however,  that  he  should  have  gone  further 
und  instructed  them  that  if,  in  their  opinion,  the  dam,  in  itself,  01 
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conjointly  with  the  pond,  was  the  oaase  of  the  alleged  injorieSy  the 
defendant  should  be  oonTioted  ;  but  if  other  causes,  to  which  he  did 
not  contribute,  and  which  did  not  arise  from  his  agency,  so  affected 
the  dam  and  pond,  or  either,  as  to  produce  them,  then  they  were 
too  remote  to  be  ascribed  to  hia  aci^  and  the  rerdiot  should  be  is 
his  fayor* 
The  motion  for  a  new  trial  is  accordingly  granted* 

WiLLkMDf  J.,  and  Wright,  J.,  concurred. 


PaLMBB  Y.  BAILBOA0. 

<B8.aaoj 

Qmrier  —  ejecting  pautnger  —  eaemptairy  damaffm. 

Plalatlff  wasapaseengeron  the  can  of  defendante,  a  railroad  eompanj^iiadaff 
a  eontraet  to  carry  him  from  Charlotte,  N.  C,  to  Aoguata,  Gfa.,  with  the 
privilege  of  Btopping  at  Ck>liimbia.  His  ticket  was  a  through  ticket  froir 
New  York  to  Savamiah,  with  ooapona  for  the  different  roads  —  f cr  defend- 
ants' road  there  being  two,  one  from  Charlotte  to  Colombia,  and  one  from 
Columbia  to  Augusta.  On  the  passage  from  Charlotte  to  Columbia,  W., 
the  conductor  on  the  train  detached  both  coupons,  and  gave  plaintiff  a  con- 
ductor's check,  which,  by  the  rules  of  the  company  and  the  general  usage 
of  railroads,  was  good  only  for  that  trip.  Plaintiff  stopped  at  Columbia, 
and  the  next  day  took  the  train,  for  Augusta,  in  charge  of  J.,  another  con- 
ductor. On  this  train,  his  ticket  was  again  demanded,  and  on  his  exhibiting 
the  conductor's  check,  and  his  ticket,  without  the  coupon,  to  Augusta,  was 
informed  by  J.  that  they  did  not  answer,  and  that  he  must  either  pay  ths 
fare  to  Augusta  or  leave  the  train.  He  failed  to  pay,  and  was  ejected  from 
the  train.  Beld,  that  the  act  of  J.,  in  ejecting  plaintiff  from  the  train,  was 
wrongful,  and  that  defendants  were  liable  in  damages  therefor. 

Plaintiff's  rights  grew  out  of  the  terms  of  his  contract,  giving  him  the  privi- 
lege  of  Btopping  at  Columbia.  He  did  not  owe  defendants  the  duty  of 
giving  notice  of  his  intention  to  stop,  or  of  making  inquiries  as  to  the  force 
and  effect  of  the  conductor's  check ;  and  if  he  failed  to  give  such  notice  or 
make  such  inquiries,  he  was  guilty  of  no  negligence  of  which  defendants 
had  the  right  to  complain.  On  the  contrary,  the  duty  of  taking  notice  of 
and  regarding  his  right  to  stop  was  owed  by  defendan^iS  *.o  him,  and  when 
conductor  W.  detached  the  coupon  from  Columbia  to  Augusta,  he  should 
have  delivered  in  its  place  some  token  having  the  same  force  and  effect. 
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A  oorporatlon  inaj  be  made  to  respond  in  exemplary  damages  for  the  miBOoa- 
dnet  of  ita  agent — as,  for  instanoe,  a  railroad  corporation,  for  the  miacondnel 
of  a  eoodiielor  in  ciieedng  a  paaeenger  from  the  train. 

AOTION  by  George  W.  Palmer,  plaintiff,  against  the  Charlotte 
Oolxunbia  and  Angnsta  Bailroad  Oompany,  defendants  —  a 
railroad  corporation  owning  a  oontinnons  line  of  road  from  Ohar- 
lotte,  N.  0./to  Oolnmbia,  8.  0.,  and  thence  to  Angnsta,  Oa.,  to 
reooTer  damages  for  wrongfully  ejecting  the  plaintiff  from  de- 
fendants' cars. 

When  the  jnry  was  called,  defendants  objected  to  the  whole 
array,  on  the  ground  that  the  appointment  of  the  jnry  commis- 
sioner, who  acted  in  the  selection  of  the  jnrors,  though  made  by 
the  gOYemor,  had  not  been  confirmed  by  the  senate,  according  to 
the  act  of  assembly.  This  fact  was  admitted,  but  the  court  over- 
ruled the  objection,  and  the  defendants  excepted. 

The  plaintiff  gave  eyidence  tending  to  show  that  early  in  June, 
1871,  he  purchased  from  the  defendants'  ticket  agent,  in  New  York, 
a  through  ticket  from  New  York  to  Savannah,  Georgia,  which, 
after  all  the  coupons,  except  the  last,  were  detached,  was  in  word? 
and  figures  as  follows: 

''Bead  the  contract  below — baggage  limited  to  100  pounds  — 
Oood  until  186        ,  iuclusive, 

for  one  passage.    New  York  to  Savannah,  Georgia,  via  Baltimore, 
Washington,  Bichmond,  Weldon,  Baleigh,  Columbia,  and  Augusta. 

<^  B^*  Coupons  are  good  until  date,  after  which  they  will  be  re- 
ceived at  their  par  value  in  part  payment  of  local  fares,  but  will  be 
forfeited  if  detached  from  the  ticket  Passengers  are  privileged 
to  stop  only  at  points  named  on  the  coupons,  and  are  prohibited 
from  taking  any  thing  as  baggage  but  their  wearing  apparel. 
Eighty  pounds  of  baggage  only  allowed  to  each  passenger.  AU 
over  eighty  pounds  to  be  paid  for.  The  company  limit  their  re- 
sponsibility for  baggage  to  a  dollar  per  pound,  and  will  not  be 
liable  for  any  amount  beyond  a  hundred  dollars,  except  by  special 
contract.  Each  company  will  be  responsible  for  the  loss  and  dam- 
age only  on  its  own  line.  Passengers  are  required  to  keep  their 
entire  persons  inside  of  the  cars  while  in  motion.  Passengers  mutit 
«laim  their  baggage  upon  arrival  at  the  point  to  which  they  have  it 
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checked.    If  not  taken  on  its  amval,  storage  wiU  be  oharged. 
Lwaed  by  the  New  Jersey  Railroad." 

''  Angnsta  to  Savannah,  Gtooigia, 

''Via  Central  B.  R  of  Georgia.'' 

• 

That  when  the  plaintifl  reached  Charlotte  there  were,  besidee 
the  coupon  from  Augasta  to  Sayannah,  two  others  on  the  ticket, 
one  from  Charlotte  to  Columbia,  and  one  from  Colombia  to 
Augasta;  that  on  Friday,  June  9th,  the  plaintifl  got  on  the  train 
of  defendants  at  Charlotte,  and,  in  a  few  minutes  after  it  started, 
he  was  called  on  by  the  conductor  on  the  train,  named  Wolfe,  for 
his  ticket;  that  he  produced  it,  and  the  conductor  tore  ofl  the  two 
coupons  from  Charlotte  to  Columbia,  and  from  Columbia  to 
Augusta,  and,  in  place  of  the  two  coupons,  deliyered  to  the  plain- 
tiff a  conductor's  check,  in  words  as  follows: 

''Job  printing  of  all  kinds  neatly  C  Charlotte,  Columbia  and  Augusta 
executed   at    Observer's   ofSce,  •]  Railroad. 

Charlotte,  North  Carolina.  (     FiMMkMpyourfMtoffoftha 


"M.  M.  WoLFB,  Omdudor.^ 

m 

On  the  reverse  side  were  stations  and  distances. 

That  plaintifl  informed  conductor  Wolfe  that  he  desired  to  stop 
at  Columbia,  and  was  told  by  him  that  the  check  would  allow  him 
to  do  so  ;  that  plaintifl  stopped  at  Columbia,  remained  there  all 
night,  and  the  next  day,  June  10th,  took  defendants'  train  for 
Augusta,  and  after  it  had  proceeded  about  four  miles,  he  was  called 
on  by  the  conductor,  named  Johnson,  for  his  ticket;  that  he  exhib- 
ited the  check  given  to  him  by  conductor  Wolfe,  and  the  ticket,  as 
returned  to  him  by  that  ofScer ;  that  he  was  told  they  would  not 
answer,  and  that  he  must  pay  the  fare  from  Columbia  to  Augnsta» 
or  leave  the  train ;  that  he  protested  against  being  compelled  to 
leave — said  he  had  no  money  with  him,  that  he  would  pay  when  he 
got  to  Augusta,  and  oflered  to  pledge  his  baggage  as  security;  that 
the  conductor  then  stopped  the  train  and  compelled  him  to  leave  it 
in  a  swamp,  though  he  asked  to  be  taken  to  the  next  station  ;  that 
his  baggage  was  put  ofl  at  the  same  time;  that  he  walked  back  to 
Columbia,  taking  his  baggage  with  him — got  wet  in  a  thunder 
storm,  and  became  much  exhausted  and  feverish  from  the  exposure 
and  wr  ght  of  the  baggage  ;  that  the  next  day  he  again  took  de- 
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fendants'  train  for  Augusta,  and  was  allowed  to  pass  on  his  tick^ 
and  conductor's  check  without  paying  the  fare. 

For  the  defendants,  evidence  was  given  tending  to  show  that  the 
plaintiff  did  not  inform  conductor  Wolfe  that  he  desired  to  stop  in 
Columbia^  and  was  not  told  by  the  latter  that  the  check  would 
allow  him  to  do  so;  that  the  conductors  on  the  road  were  under 
instructions  to  detach,  before  reaching  Columbia,  both  coupons 
from  all  through  tickets  to  which  double  coupons  for  the  road  were 
attached,  and  to  deliver  to  each  passenger  wishing  to  stop  at  Col- 
umbia a  ''  lay-over  ticket; "  that  the  general  ticket  agents  had  been 
instructed  to  issue  no  tickets  with  double  coupons  for  the  road; 
that,  by  the  usage  and  custom  of  railroads,  a  conductor's  check 
was  regarded  as  nothing  but  a  memorandum  for  himself,  was  good 
only  for  the  train  on  which  it  was  given,  and  was  never  recognized 
by  another  conductor;  that  when  plaintiff's  ticket  was  shown  to 
conductor  Johnson,  the  coupon  from  Augusta  to  Savannah  had  been 
torn  off  and  was  pinned  to  the  ticket;  that  there  was  no  swamp 
where  plaintiff  was  compelled  to  leave  the  train,  and  that  the  day 
was  clear,  with  no  indications  of  rain;  that  the  conduct  of  the  con- 
ductor  was  not  harsh,  oppressive  or  cruel;  that  there  was  no  house 
at  the  next  station  on  the  road,  and  that  the  weight  of  plaintiff's 
baggage  was  more  than  eighty  pounds. 

The  jury  found  a  verdict  for  the  plaintiff  of  18,000,  and  judg- 
ment having  been  entered  thereon,  the  defendant  appealed. 

Bums,  for  appeHants. 

C^amb&rlain,  conira. 

WiLLABD,  J.     The  defendants'  first   exoeption  involves  HhB 
proposition  that  under  an  objection  to  the  array  of  jurari,  it  is 
competent  to  inquire  into  the  title  of  the  commissioner,  by  whom 
the  jury  was  selected,  to  the  office  exercised  by  him.    The  eziatenoe 
and  authority  of  the  office  are  not  questioned^  bat  the  title  of  the 
incumbent  is  the  only  matter  in  dispute.    The  validity  of  the  array 
does  not  depend  on  the  title  of  the  jury  commissioner  to  his  office. 
While  actually  exercising  the  powers  of  the  office,  his  official  acts 
must  have  full  force  and  effect. 
The  remaining  exceptions  involve  these  general  inqnines,  namely: 
Ist.  What  is  the  true  construction  of  the  contract  expressed  oi 
implied  by  the  passage  ticket  purchased  by  plaintiff  P 
VoT,.  XYI.  —  95 


75(  SOUTH  CABOLINA, 

t  * 

Palmer  ▼.  BaOrosd. 

2d.  Is  that  contract  affected  by  any  thing  in  proof  as  to  the 
genera]  custom  of  railroad  trayel,  or  tiie  partionlar  rales  and  regu- 
lations of  the  defendants? 

m 

8d.  Assuming  the  act  of  the  conductor  in  remoying  the  plaintiff 
irom  the  train  to  be  unlawful  and  moYed  by  malioe  or  recklessneH, 
can  the  defendant  be  held  responsible  therefor  in  exemplary  dam- 
ages? 

The  plaintiff  purchased  a  ticket  of  defendants'  agents  in  New 
York,  by  the  terms  entitling  him  to  a  passage  over  the  defendants' 
railroad  from  Charlotte  to  Augusta,  with  the  priyilege  of  stopping 
over  at  Columbia.  The  ticket  contained  separate  coupons  from 
Charlotte  to  Columbia,  and  from  Columbia  to  Augusta.  The  con- 
ductor, between  Charlotte  and  Columbia^  separated  from  the  ticket 
both  of  these  coupons,  retaining  them,  and  giying  the  plaintiff  a 
conductor's  check.  Plaintiff  stopped  over  at  Columbia,  taking,  on 
the  next  day,  a  train  under  charge  of  a  different  conductor  from 
the  one  whose  check  he  held.  Plaintiff  was  expelled  from  the  train 
by  its  conductor,  on  the  ground  that  the  conductor's  check  held 
by  him  did  not  entitle  him  to  a  passage  in  that  train  from  Colum- 
bia to  Augusta,  and  of  his  failure  to  pay  the  proper  tare  from 
Columbia  to  Augusta  he  demanded  of  him. 

The  second  exception  brings  up  the  following  instruction  askei 
for  by  defendants,  namely:  "  That,  without  some  notice  to  the 
contrary,  conductor  Wolfe  was  justifiable  in  assuming  that  the 
plaintiff  intended  to  go  to  Augusta  without  stopping  at  Columbia.'* 
The  court  refused  this  charge,  and  charged  the  contrary. 

If  this  instruction  had  any  bearing  in  the  case  it  would  result 
from  the  proposition  that  the  plaintiff  was  bound  to  notify  the  con- 
ductor, at  the  time  he  removed  the  coupons  to  Augusta,  that  he 
intended  stopping  oyer  at  Columbia.  According  to  the  true  con- 
struction of  the  contract,  the  plaintiff  was  at  liberty  to  form  the 
intention  of  stopping  over  at  Columbia  at  any  time  before  the  train 
left  that  place  for  Augusta.  The  instruction,  on  the  contrary, 
assume"  that  the  intention  should  have  been  not  only  formed,  but 
expressed,  at  the  time  the  conductor  removed  the  coupons  betw^^n 
Charlotte  and  Columbia. 

The  conductor  was  bound  to  assume  that  the  plaintiff  intended 
io  retain  the  right  conferred  by  his  contract,  and  in  lak^'ni;  from 
him  the  evidence  of  such  right,  to  place  in  his  hands  some  token 
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that  woald,  under  the  rules  and  regulations  of  the  defendants,  be 
equivalent  to  the  possession  of  the  coupons  remoYed. 

The  instructions  asked  would  have  tended  to  mislead  the  jury  as 
to  the  nature  of  the  rights  of  the  plaintiff  under  his  contract,  and 
was  properly  refused. 

The  sixth  exception  is  directly  connected  with  that  just  consid- 
ered. The  defendant  asked  an  instruction,  **  that  if  the  jury  ^re 
satisfied  that,  by  the  usage  and  custom  of  railroads  m  the  United 
States,  a  conductor's  check  is  good  only  upon  the  train  upon  which 
it  is  given,  then  it  was  an  act  of  negligence  on  the  part  of  the 
plaintiff  not  to  make  inquiry  of  the  conductor,  who  gave  him  the 
check,  whether  it  would  be  good  for  another  train."  The  court 
refused  this  instruction,  and  charged  ^'  that  the  plaintiff,  in  this 
case,  was  not  bound  to  make  an  inquiry  of  the  conductor,  and  was, 
therefore,  not  guilty  of  negligence ;  the  peculiar  contract,  between 
him  and  the  railroad  company,  devolved  upon  the  conductor,  and 
not  upon  the  passenger,  to  make  the  inquiry.  I  do  not  think  that 
the  instruction  applies  to  this  case  as  made  out  by  the  evidence.^ 

It  has  already  been  said  that  it  was  the  duty  of  the  conductor,  Lx 
taking  up  the  coupons,  to  place  in  the  hands  of  the  passenger  some 
token  that  would  have  the  force  and  effect,  under  the  rules  and 
regulations  of  the  company,  of  the  coupons  themselves.  Primarily, 
the  passenger  had  the  right  to  hold  the  evidence  of  his  contract 
until  it  had  been  performed  on  the  part  of  the  defendants.  Assu^i* 
ing  that  this  right  was  modified,  by  the  rules  and  regulations  of 
the  road,  to  the  extent  of  rendering  it  proper  for  the  conductor  to 
demand  that  the  evidence  of  his  right,  as  to  any  portion  '*  the 
journey  secured  by  the  ticket,  should  be  surrendered  before  such 
portion  was  completed,  the  ground  on  which  the  reasonableness  of 
any  such  regulation  must  rest  is,  the  necessity  and  [propriety  of  such 
a  course  for  the  protection  of  the  company  against  imposition. 

Having,  therefore,  demanded  of  the  passenger  the  proper  evi- 
dence of  his  contract  for  their  own  benefit,  they  were  bound  to  put 
him  in  as  good  a  position  as  if  he  had  not  parted  with  such  evidenoe 
The  common  practice  is  to  substitute  a  conductor's  cheok  for  the 
coupons  taken  up.  This  conductor's  check  is  a  mere  token.  It 
need  not  express  the  terms  of  the  contract  under  which  the  passen- 
ger is  conveyed.  The  passenger  has  the  right  to  assume,  without 
examination  or  inquiry,  the  due  performance  by  the  ood  Inotor  of 
his  duty  in  this  respect. 
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What  would  be  the  effect,  if  the  conductor's  check  contained 
woris  limiting  in  effect  the  right  of  the  passenger,  as  existing 
under  the  ticket  and  coupons,  ih  the  event  of  the  attention  of  the 
passenger  being  called  to  such  limitation,  whether  in  that  case  it 
would  call  upon  him  to  assert  the  right  thus  affected,  or  be  held  to 
have  abandoned  it,  is  not  a  question  in  this  case,  for  it  does  noc 
appear  that  ther conductor's  check  in  question  contained  words  cf 
that  character.  While  it  is  true  that,  if  a  passenger  claims  any 
thing  under  general  usage,  or  under  the  rules  and  regulations  of  a 
particular  road,  in  excess  of  what  he  has  a  right  to  demand  under 
his  contract,  he  must  take  it  in  subordination  to  such  usage  and 
rules.  Yet,  when  his  contract  gives  him  a  clear  right,  subject  to 
no  contingency,  he  cannot  be  deprived  of  that  right,  either  under  a 
rule  established  by  general  usage,  or  by  the  particular  road,  in  the 
absence  of  timely  notice  of  such  rule.  Applying  these  principles 
to  the  instruction  asked,  and  the  charge  given  in  lieu  of  it,  it  is 
clear  that  the  instruction  asked  was  defective  in  charging  the  pas- 
senger with  knowledge  of  the  import  of  the  check,  upon  the  ground 
of  general  usage  alone,  and  in  making  it  a  ground  of  negligence  on 
his  part,  not  to  have  inquired  as  to  the  import  and  value  of  the 
check.  It  is  equally  clear  that  the  view  taken  by  the  court  was  cor- 
rect, both  as  it  regards  the  duty  of  the  passenger  and  the  conductor, 
and  the  inapplicability  of  the  instruction  to  the  case,  there  being 
no  facts  in  proof  tending  to  fix  on  the  plaintiff  a  charge  of  neglectr 
ing  any  act  essential  to  the  preservation  of  rights  under  his  ticket. 

The  seventh  exception  brings  up  an  instruction  asked  by  defend- 
ants and  refused,  which  is  as  follows  :  ^*  That  if  the  plaintiff  had  a 
separate  coupon  from  Charlotte  to  Columbia,  and  another  from 
Columbia  to  Augusta,  and  he  intended,  at  the  time  he  was  called 
upon  by  the  conductor  for  his  ticket,  to  stop  over  at  Columbia,  it  was 
ar  act  of  negligence  in  him  to  allow  his  coupon  from  Columbia  to 
Augusta  to  bo  torn  off.''  The  court  declined  so  to  charge,  and 
charged  the  contrary.  The  eighth  exception  contains  an  instruo- 
tioii,  asked  and  declined,  as  follows  :  ^^That  if  the  plaintiff  had  a 
separate  coupon  from  Charlotte  to  Augusta,  then  it  was  an  act  of  neg- 
ligence for  him  to  stop  over  at  Columbia  without  having  been  assured 
by  the  conductor  that  the  check  given  him  would  pass  him  on  another 
train. "  The  sixth,  seventh  and  eighth  exceptions  seek  to  charge  the 
plaintiff  with  negligence.  To  give  any  meaning  to  the  idea  of  neg« 
ligence  thus  advanced,  it  would  be  necessary  to  suppose  that  at  th« 
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time  when  the  oondaotor  called  npon  the  plaintifF  for  his  couponBy 
some  duty  was  imposed  on  the  plaintiff,  the  negligent  |>erf ormanoc 
of  which  depriyed  him  of  his  right  .to  stop  over  at  Colombia.  Ac- 
cording to  the  sixth  exception,  this  negligence  consisted  in  not 
aso^Haining  that  he  had  proper  eyidence  of  his  right  to  stop  oyer. 
According  to  the  seyenth  exception,  it  consisted  in  his  allowing  the 
oondrotor  to  take  up  the  Oolumbia  and  Augusta  coupon.  If  in 
either  of  these  cases  any  negligence  occurred,  it  was  in  respect  to 
some  duty  that  the  plaintiff  owed  himself,  and  not  as  to  any  duty  in 
which  the  defendants  are  concerned,  and,  therefore,  it  is  not  a  matter 
that  can  be  alleged  by  them  as  inuring  to  their  adyantage.  The 
plaintiff  had  rights  fixed  under  his  contract,  and  unless  his  conduct 
amounted  to  an  abandonment  or  modification  of  these  rights,  such 
as  the  dbxendants  would  take  adyantage  of,  it  is  unimportant  whether 
he  was  yigilant  or  remiss  in  detecting  an  infraction  of  such  rights. 
What  might  haye  been  the  consequence,  had  it  been  made  to  appear 
that  the  plaintiff  took  the  conductor's  check  with  knowledge  that 
the  conductor  had  committed  an  error,  is  not  necessary  to  be  con- 
sidered, for  there  is  no  eyidence  tending  to  prove  such  a  state  of 
facts.  If  there  was  negligence  in  stopping  over  at  Columbia  with- 
out inquiry  as  to  his  right  to  resume  his  journey  on  the  next  day, 
it  was  not  incident  to  any  duty  due  to  the  defendants,  and  they 
cannot  therefore  complain  of  it.  It  is  yery  clear  that  the  conductor 
had  no  right  to  take  up  the  coupon  from  Columbia  to  Augusta  be- 
fore Columbia  was  reached,  unless  he  placed  the  plaintiff  in  as  good 
a  condition  as  before,  by  giving  a  check  or  token  evidencing  his 
^nght  to  stop  over  at  Columbia,  and  to  take  a  subsequent  train ;  but 
this  only  leads  to  the  conclusion  that  plaintiff  had  a  right  to  assume 
that 'the  conductor's  cheek  given  to  him  was  sufScient  for  that  pur- 
pose. Such  being  the  case,  he  was  not  bound  to  protest  against  or 
resist  the  removal  of  the  Columbia  and  Augusta  coupon. 

The  instruction  asked,  that  is  the  subject  of  the  ninth  exception, 
is  as  follows  :  '*  That  the  regulation  of  the  defendants,  requiring  a 
passenger,  with  a  through  ticket,  who  gives  up  his  coupon  to  a  point 
beyond  another  point  at  which  he  wishes  to  stop,  to  obtain  from  the 
conductor  a  lay-over  ticket,  is  a  reasonable  regulation.''  This  in- 
struction was  refused,  ^^  unless  the  regulation  be  accompanied  by  a 
farther  regulation,  that  the  conductor  shall  inform  the  passenger." 
It  will  not  be  necessary  to  examine  the  conclusions  of  the  Circuit 
Court  as  to  this  instruction,  for  the  regulution  in  question  has  no 
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application  to  the  present  case.  It  was  obyionsly  intended  to  oover 
the  case  of  a  passenger  desiring  to  stop  at  some  point  intermediate 
to  the  initial  and  terminal  point  of  a  single  coupon.  In  such  a  ease 
-Tib  must  assume  that  the  right  to  stop  at  such  intermediate  point 
wo'iild  depend  on  the  regulations  of  the  road,  and  not  upon  the  oon- 
tr^ct  which  allows  stoppages  only  at  the  points  to  and  from  which 
coupons  run.  It  cannot  be  construed  as  applying  to  a  case  wheie 
the  passenger  has  the  right,  by  the  terms  of  his  contract^  to  stop  at  a 
particular  place ;  nor  can  it  be  applied  either  to  the  initial  or  termi- 
nal points  of  a  coupon.  Neither  can  the  regulations  of  the  road 
consolidate  the  coupons  into  one,  as  against  the  right  of  the  passen- 
ger,  under  the  terms  of  his  contract,  to  treat  them  as  distinct  parts 
of  his  journey. 

The  tenth  exception  questions  the  authority  of  the  agent  at  New 
York  to  sell  two  coupons  between  Charlotte  and  Augusta.  But 
the  fact  that  the  defendants  recognised  the  ticket^  and  allowed  the 
plaintiff  finally  to  perform  the  journey  called  for  by  it,  was  such  a 
ratification  of  the  act  of  the  New  York  agent  as  to  render  imma- 
terial CTidence  of  the  nature  of  the  instructions  under  which  the 
agent  acted.  This  instruction  is  unimportant  to  the  case,  for  this 
reason.  The  charge,  were  it  erroneous  in  this  respect,  could  not 
have  affected  the  verdict  to  the  prejudice  of  the  defendants. 

The  eleventh  exception  has  no  application  to  this  case.  The 
position  of  the  plaintiff  is,  that  under  their  contract  the  defendants 
were  bound  to  convey  him  from  Columbia  to  Augusta,  after  having 
stopped  at  Columbia.  The  entrance  of  the  plaintiff  into  the  train, 
with  the  portion  of  his  ticket  remaining  in  his  hands,  and  a  oonduc-. 
tor's  check  from  Charlotte  to  Augusta,  was  a  clear  demand  for  the 
performance  of  the  part  of  the  contract  the  breach  of  which  is 
alleged. 

The  twelfth  exception  was  charged  as  requested  by  the  defend- 
ants, and  is  not  before  us  for  review. 

The  thirteenth  exception  is  already  disposed  of  hy  what  has  gone 
before. 

That,  portion  of  the  charge  brought  into  view  by  the  fourteenth 
and  sixteenth  exceptions,  so  far  as  it  is  applicable  to  the  present 
case,  is  in  conformity  to  the  views  already  expressed,  and  is  frei 
from  error. 

The  remaining  exceptions,  namely,  the  fifteenth  and  seventeenth, 
mse  the  question  whether  the  rule  of  exemplary  damages  was  Wf^ 


APRIL  TERM,  1878.  759 


Palmer  ▼.  Railroad. 


propriate  to  be  submitted  to  the  jary.  If  the  defendants  could, 
under  no  such  circumstances,  be  subjected  to  exemplary  damages 
for  the  misconduct  of  the  conductor,  or,  if  there  were  no  facts  in 
the  case  to  characterize  the  conduct  of  the  conductor  as  malicious, 
oppressive,  or  reckless  of  the  rights  of  the  plaintiff,  then  the  sub- 
mission of  the  rule  of  exemplary  damages  was  erroneous,  as  it 
would  tend  to  mislead  the  jury  as  to  their  duty  in  the  case. 

The  question,  whether  a  corporation  is  liable  to  respond  in  exem- 
plary damages  for  the  misconduct  of  an  agent,  has  not  been  settled 
in  this  State.  It  will  be  considered  on  reason  and  authority,  so  far 
as  it  affects  the  relations  of  a  common  carrier  to  his  passenger, 
wliere  there  has  been  an  abuse  of  authority  over  the  person  of  the 
passenger,  conferred  by  the  carrier  upon  his  agent,  acting  in  his 
stead  in  the  performance  of  the  contract  to  convey  with  safety. 
The  right  of  a  common  carrier  to  eject  a  person  from  his  conveyance 
by  personal  force  can  have  no  other  foundation  than  that  which 
justifies  the  lawful  occupant  of  a  house  from  ejecting  therefrom,  in 
like  manner,  an  unlicensed  intruder  or  trespasser.  It  is  a  conse- 
quence of  dominion  over  property.  As  the  exercise  of  this  right, 
accompanied  with  force,  involves  a  restraint  of  the  liberty  of 
another,  it  is  a  delicate  power  that  should  be  scrupulously  guarded 
from  abuse.  The  imposition  of  exemplary  damages  is  a  means 
peculiarly  fitted  to  prevent  abuses  of  this  power,  and,  when  applied 
to  cases  of  this  character,  ought  to  be  regarded  as  accomplishing 
more  than  merely  setting  an  example  for  the  benefit  of  the  com- 
munity at  large,  and  as  covering  redress  of  an  injury  to  the  right  of 
personal  liberty  distinguishable  from  all  that  class  of  personal  griey- 
ances  properly  embraced  within  the  legal  rule  of  compensatory 
damages.  Where  such  powers  are  delegated,  the  sanction  under 
which  they  are  exercised  should  not  be  diminished.  Nothing  would 
be  more  dangerous  than  to  allow  such  powers  to  be  conferred  on  an 
irresponsible  person,  possibly  a  ruffian,  leaving  the  person  com- 
municating such  authority  exempt  from  part  of  the  legal  conse- 
quences that  ought  to  be  attached  to  their  abuse.  If  public  policy 
idlows  exemplary  damages,  in  order  to  deter  persons  clothed  with 
such  authority  from  abusing  it,  there  is  equal  reason  for  allowing 
them  as  a  penalty  for  the  delegation  of  such  powers  to  an  improper 
person. 

It  will  be  found,  upon  examination  of  the  authorities,  that  while 
much  difference  of  opinion  has  been  called  forth  by  the  discut^sion 
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of  the  general  question  of  the  liability  of  oorporations  to  exem])lut-}' 
damages,  for  the  miscondact  of  agents,  yet  that  no  case  is  in  con- 
flict with  the  limited  basis  of  the  question  above  stated.  Ooddard 
Y  Railroad,  57  Me.  202;  S.  0.,  2  Am.  Bep.  39.  In  this  case  Uie 
general  liability  of  a  railroad  company,  as  a  common  carrier,  for 
misconduct  of  an  agent  toward  a  passenger  under  his  charge,  is 
established  to  the  extent  of  allowing  exemplary  damages.  The  same 
rule  was  applied  in  Railroad  v.  DunUy  19  Ohio  St.  162;  S.  C,  2 
Am.  liep.  382. 

Ward  y.  Railroad,  17  N.  Y.  362.  In  this  case  the  question  of 
exemplary  damages  was  not  considered  by  the  Court  of  Appeals, 
though  it  appears  to  have  been  raised  by  plaintiff  on  the  trial 
Railroad  v.  Hinds,  55  Penn.  512.  This  case  holds  that  it  is  the 
duty  of  the  railroad  company  to  protect  the  lives  and  persons  of 
passengere,  as  against  riotous  conduct  of  other  passengers,  so  fai-  as 
the  means  are  at  hand  so  to  do.  The  concurrence  in  the  common 
carrier  of  a  certain  right  of  control  over  the  person  of  his  passenger, 
with  the  duty  of  protecting  him  from  unlawful  force  from  third 
parties,  is  suggestive  of  a  relation  calling  for  the  application  of  the 
rule,  qui  fadt  per  alium  facit  per  se,  carried  to  its  fullest  extent, 
so  as  to  transfer  to  the  principal  all  the  legal  consequences  that 
ought  to  flow  from  the  act  of  the  agent 

Railroad  v.  Jinney,  10  Wis.  383.  This  case  has  been  regarded 
as  an  authority  against  the  allowance  of  exemplary  damages  against 
a  corporation  for  the  act  of  its  agent,  without  proof  of  direct 
authorization  or  ratification;  but  such  is  not  the  effect  of  the  case. 
The  refusal  to  apply  the  rule  of  exemplary  damages,  in  that  case, 
was  based  on  the  fact  that  1.hn  conductor  had  no  authority  to 
remove  passengers  from  the  cars,  the  court  holding  that  such  dele- 
gation of  authority  must  be  proved,  and  could  not  be  inferred  from 
knowledge  of  the  general  practice  of  railroads.  This  case  is  in 
strict  accord  with  the  idea  that  where  such  a  delegation  ot  <?*.ithority 
exists  in  the  hands  of  an  agent,  liability  to  exemplary  damages,  on 
the  part  of  the  principal,  will  follow  an  act  of  gross,  malicious  or 
wanton  abuse  in  the  hands  of  such  agent. 

Turner  v.  Railroad,  34  Gal.  594.  The  rule  cf  exemplary  dam- 
ages was  refused  in  this  case,  on  the  ground  that  it  did  not  appear 
that  the  defendant  had  either  authorized  or  ratified  the  act  of  the 
conductor.  It  does  not  assume  the  position  that  a  special  act  of 
authorization  or  ratification  was  essential.    It  is  entirelv  consistent 
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-with  the  idea  that  a  genera)  delegation  of  authority  would  support 
the  application  of  this  rule.  On  examining  the  report  of  the  case, 
it  will  be  obaerred  that  it  does  not  appear^  anywhere,  that  the  con- 
ductor had  authority  to  remove  passengers  from  the  cars.  The 
case  cannot  be  hostile  to  a  proposition  that  announces,  as  the  basis 
c^  its  conclusion,  that  there  must  be  a  delegation  of  power  of  coa 
trol  over  the  person  of  the  passenger. 

Hill  Y.  Railroad,  11  La.  292.    The  rule  of  compensatory  dam 
ages  laid  down  in  this  case  was  strictly  applicable  to  the  case, 
there  being  no  circumstances  to  justify  tiie  allowance  of  exemplary 
damages. 

AmicAle  Nancy ^  3  Wheat.  546.  Exemplary  damages  were  re- 
fused in  this  case,  as  against  the  owners  of  a  privateer,  for  an  injury 
unlawfully  committed  by  the  privateer  while  under  the  control  of 
the  agent  of  such  owners.  This  decision  is  based  on  the  peculiar 
nature  of  the  privateering  service.  It  is  enough  to  distinguish  that 
case  from  the  principle  under  consideration,  that  where  the  powers 
jsxercised  by  the  agent  were  war  powers,  not  derived  from  the  owners 
of  the  vessel,  but  from  the  government  under  whose  laws  the  vessel 
sailed.  An  abuse  of  such  powers  would  lead  to  different  conse- 
quences, from  an  abuse  of  powers  belonging,  of  common  right,  to 
common  carriers. 

Railroad  v.  Quigly,  21  How.  202.  Exemplary  damages  are 
allowed  against  a  corporation  for  the  malicious  publication  of  a 
libel,  under  authority  of  its  board  of  directors.  Directors  can  be 
regarded  in  no  other  light  than  as  agents  of  the  corporation;  and  it 
is  impossible  to  avoid  the  conclusion  that  this  authority  upholds 
the  general  proposition  that  a  corporation  may  be  held  responsible 
in  exemplary  damages  for  the  malicious  act  of  its  agents  done  in 
the  course  of  its  business. 

Thus  it  will  be  found  that  the  current  of  decisions  supports  the 
proposition  under  consideration. 

It  is  clear  that  there  were  circumstances  rendering  it  legally  pos- 
sible that  the  jury  might  conclude  that  the  conductor,  in  removing 
the  plaintiff  from  the  train,  was  influenced  by  an  intent  to  injure, 
degrade  or  oppress  him.  Among  these  circumstances  are  the  facts 
that  the  ticket  and  check,  exhibited  to  the  conductor,  tended  to 
show  that  it  was  a  case  of  mistake,  and  not  of  a  design  to  defraud 
the  company ;  that  the  plaintiff  exhibited  willingness  to  do  all  in 
his  power  in  order  to  accede  to  what  he  considered  an  unjust  de< 
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mand ;  for^  although  without  money  to  pay  the  fare  demanded,  he 
offored  to  secure  its  payment  by  pledging  his  baggage ;  and  the 
fat  t  that  the  plaintiff  was  put  off  at  an  inconvenient  place  —  the 
jury  had  a  right  to  say  whether  the  act  was  reasonable  and  wholly 
influenced  by  a  sense  of  duty  to  his  principal,  or  whether  it  was  a 
harsh  and  tyrannical  exercise  of  authority,  conceived  in  a  spirit  of 
hostility  or  prejudice  against  the  plaintiff,  or  in  a  reckless  and 
wanton  disregard  of  rights  respected  by  the  humane  spirit  of  our 
laws.  Power  to  remove  a  passenger  from  a  public  conveyance 
should  be  lodged  in  the  hands  of  the  persons  in  charge  of  such  con- 
veyances. But  it  ought  always  to  be  regarded  as  the  last  resort, 
and  its  exercise  ought  not  to  be  justified  where  all  considerate  and 
just  minds  revolt  from  it  as  an  act  of  cruelty.  All  the  powers  of 
common  carriers  over  their  passengers  are  subject  to  the  limit  of 
reasonableness,  and  an  act  that  offends  the  sense  of  public  justice 
and  propriety  cannot  be  justified  as  a  lawful  exercise  of  the  author- 
ity of  a  common  carrier  over  the  person  of  his  passengers.  The 
rule  of  exemplary  damages  was  proper  to  the  case.  There  being  no 
error  in  the  rulings  or  charge  of  the  Circuit  Court,  the  motion  for 
a  new  trial  should  be  denied,  and  the  appeal  dismissed. 


ICosiB,  0.  J.,  and  Wbioht,  J.,  concurred* 
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An  express  oompanjgave  a  receipt  for  goods  oonteining  a  daaseezempciaf  II 
from  "anj  loas  or  damage  whatever,  nnleee  dajm  should  be  made  therete 
within  ninety  days  from  the  delivery  to  it"  EM,  thai  an  aetloB  against  Hm 
company  for  non-delivery  of  the  goods  was  not  barred  by  the  lapse  of  ninety 
days. 

A  SSUMPSIT  to  recover  the  value  of  goods  delivered  to  the 
£X  defendant  on  the  12th  of  March,  1864,  to  be  transported  and 
delivered  to  the  plaintiff  at  Charleston,  but  which  defendant  failed 
to  deliver.    At  the  time  the  goods  were  delivered  the  defendant's 
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agent  gave  plaintifi  a  receipt  proriding  among  other  things  that 
the  company  was  not  ''to  be  held  liable  for  any  loss  or  damage 
whatever,  unless  claim  be  made  therefor  within  ninety  days  from  the 
delivery  to  it"  This  action  was  commenced  in  April,  1867.  The 
plaintiff  had  a  verdict,  and  judgment  having  been  entered  thereon, 
the  defendant  appealed. 

Brewster f  SpraU  d  Burie,  for  appetlants. 

Porter  d  Oonn&r,  contra. 

WiLLARD,  J.  The  first  ground  of  exception  presented  to  the 
refusal  of  the  Circuit  Court  to  grant  a  nonsuit  involves  the  propo- 
sition that  a  receipt  and  memorandum  of  agreement,  issued  by  an 
agent  of  an  express  company,  acknowledging  that  certain  goods  had 
been  intrusted  to  such  company  for  conveyance  to  a  designated 
point,  and  for  delivery  to  the  party  seeking  to  enforce  it,  is  not 
evidence  in  itself  to  bind  the  company,  although  the  authority  of 
such  agent  to  bind  the  company,  by  its  terms,  was  fully  shown.  The 
proposition  of  the  defendants  is,  that  the  receipt  and  memorandum 
of  agreement  is  to  be  regarded,  as  to  its  competency  as  evidence,  as 
a  declaration  of  an  agent,  and  as  such  is  not  in  itself  admissible,  but 
the  matters  set  forth  must  be  aflirmed  by  the  testimony  of  the  wit- 
ness under  oath. 

The  receipt  and  memorandum  is  not  in  itself  a  contract,  and  hav- 
ing been  made  by  one  authorized  to  bind  the  defendants  in  that 
manner,  is  entitled  to  be  received  as  evidence  on  the  same  footing 
as  all  other  contracts  in  writing. 

The  second  exception  to  the  refusal  to  nonsuit  misconceives 
entirely  the  relation  that  the  proof  given  in  the  trial  sustains  to  the 
pleadings.  The  declaration  alleged  an  express  contract  on  the  part 
of  the  defendants,  as  carriers  for  hire,  to  convey  certain  goods  to  a 
designated  point,  and  deliver  them  to  the  plaintiffs.  The  receipt 
and  memorandum  produced  proved  the  existence  of  such  a  contract, 
and  consequently  supported  the  averments  of  the  declaration.  The 
proposition  of  the  defendants,  that  the  receipt  was  not  of  itself 
evidence  to  support  a  charge  of  a  breach  of  the  common-law  liabilitj 
of  a  carrier,  has  no  meaning  or  significance  as  it  regards  the  issue 
made  by  the  pleadings  and  the  bearing  of  the  proofs  upon  that  issuCi 
'J^he  receipt  and  memorandum  of  agreement  tended  to  prove  the 


764  SOUTH  CAEOLINA, 


Porter  ▼.  Soaihem  EzpreM  Co. 


fact  alleged  by  the  declaration  that  the  goods  were  deliyered  to  tlifl 
defendants  for  conyejance,  and,  as  such,  it  was  competent  under 
•the  pleadings. 

No  ground  is  presented  for  interfering  with  the  refnsal  of  the 
court  to  grant  a  nonsuit. 

The  first  instruction  prayed  by  the  defendants  is  a  repetition^  in 
other  words,  of  the  same  proposition  embodied  in  the  second  excep- 
tion to  the  ruling  refusing  a  nonsuit.  It  is  not  necessary  for  the 
plaintiffs  to  resort  to  the  *'  implied  obligations  of  common  carriers," 
to  make  out  their  case.  They  prove  an  express  contract  to  oonTey 
the  goods  to  Charleston,  and  to  deliyer  them  to  the  plaintiffs, 
founded  on  a  valuable  consideration,  duly  set  forth.  It  is  enough 
for  them  to  show  that  the  goods  were  not  delivered  to  them  acooid- 
ing  to  the  contract,  in  order  to  establish  a  breach.  The  propoeition 
advanced  by  the  defendants  has  no  bearing  on  the  case,  and  need 
not  be  considered  as  to  its  intrinsic  merits. 

The  second  instruction  prayed  misconceives  the  meaning  of  that 
clause  of  the  receipt,  which  is  in  the  following  language  :  '^or  is 
it  to  be  held  liable  for  any  loss  or  damage  whateyer,  unless  claim 
therefor  be  made  within  ninety  days  after  the  delivery  to  it."  The 
view  of  this  clause,  taken  by  the  defendants,  is,  that  it  operates  as 
a  limitation  on  that  part  of  the  contract  that  requires  the  deliyeiy 
at  the  designated  point  of  the  same  articles  delivered  to  the  de- 
fendant for  conveyance.  The  effect  of  this  would  be  that  by  the 
terms  of  the  contract  the  defendants  would  be  bound  in  general 
terms  to  deliver  to  the  plaintiffs  at  a  certain  pointy  and  yet  the 
plaintiffs  would  not  be  entitled  to  enforce  such  obligation  unless 
demand  therefor  was  made  within  ninety  days. .  It  is  not  to  be  pr^ 
sumed  that  language  employed  in  a  contract  was  intended  to  im- 
pose obligations  on  one  of  the  contracting  parties,  and  yet  not  to 
create  rights  of  a  corresponding  character  in  the  other  party.  Oer* 
tainly  language  that  will  reasonably  bear  any  other  oonstimctioii 
should  not  be  allowed  to  have  such  effect  If  the  construotioii 
contended  for  by  the  defendants  is  sound,  then  the  ninety  daj 
clause  was  intended  to  operate  with  force  and  effect  like  that  od 
the  statute  of  limitations  upon  the  plaintiff's  right  of  action  ads- 
ing  on  a  breach  of  the  express  contract  to  convey  and  deliver.  Wa 
must  exclude  all  other  reasonable  constructions  before  ascribing  zo 
the  parties  such  an  intent. 

The  clause  in  question  is  the  concluding  sentence  of  a  paragraph, 
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difltmct  and  separate  from  that  part  of  the  contract  which  requires 
delivery  to  the  plaintiffs.  The  sabjeot-matter  of  this  paragraph  is 
the  extent  and  measure  of  the  liability  of  the  defendants,  in  the 
event  of  the  goods  becoming  damaged  or  lost  while  in  the  hands 
of  the  defendants.  The  clause  in  question  must  be  regarded  as 
intended  to  apply  to  such  a  case. 

As  there  was  no  evidence  introduced,  by  either  party,  tending  to 
show  that  the  goods  were  either  damaged  or  lost  while  in  the 
hands  of  the  defendants,  the  clause  in  question  had  no  bearing  on 
the  case,  and  the  refusal  of  the  circuit  judge  to  give  instructions 
involving  a  construction  of  the  true  meaning  and  import  of  this 
clause,  was  free  from  error.  In  the  present  case,  the  charge  is, 
that  thirteen  distinct  packages,  out  of  a  larger  lot,  delivered  to 
the  defendants  for  conveyance,  were  not  delivered  to  the  plaintiffs. 
To  such  a  case  the  clause  in  question  has  no  application.  The  de- 
fendants are  to  be  presumed  to  know  how  many  packages  they 
received  for  delivery,  and  how  many  they  delivered  to  plaintiffs,  and 
it  is  not  to  be  supposed  that  they  stipulated  for  information  as  to  a 
matter  fully  within  their  knowledge.  As  it  regards  the  contents 
of  a  package,  or  the  state  of  an  article  delivered,  it  is  easy  to  un- 
derstand the  nature  of  the  interest  the  defendants  would  have  as 
to  prompt  information  of  any  claim  for  damage  or  loss. 

The  disposition  made  by  the  court,  as  it  regards  this  instruction, 
IS  not  very  clear,  but  that  is  not  important,  as  the  defendants  were 
not  entitled  to  have  the  instruction  given. 

The  subject  of  the  third  instruction  has  already  been  considered 
as  involving  the  false  proposition  that  the  receipt  and  memorandum 
of  agreement  was,  without  force  in  itself,  considered  as  proof  ot 
the  contract. 

The  fifth  instruction  was  not  called  for.  There  was  no  contract 
between  the  parties  based  on  the  value  of  confederate  currency. 
The  court  very  properly  refused  to  lay  down  any  standard  of  the 
conversion  of  values,  as  the  whole  question  was  one  of  damage 
merely,  a  matter  which  is  wholly  within  the  province  of  the  jury 
in  a  case  of  this  nature. 

None  of  the  grounds  of  exception  are  sufficient  to  authorise  thii' 
court  to  interfere  with  the  judgment  and  verdict 

The  appeal  must  be  dismissed. 


Moses,  C.  J.,  and  Wbight,  J.,  concurred. 
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MfuUeipal  earpormthti — power  to  bm8d  tm&rkoi'homm. 


^  mimieipal  eorpontlon  wb0  aathoiiied  bj  ill  ehmitor  to  "  appoial 
plmoes  ftnd  regulate  the  Hune/'    EM,  tliAt  It  had  poww  to  build  and 
a  market-hoiuew 

ACTION  on  a  oertificate  of  indebtedness  of  the  town  of  NewbesiL 
The  opinion  states  the  ease. 

Seymour,  for  appellant 

Lehman,  contra. 

Bykum,  J.  This  is  a  ciril  action  against  the  defendant,  a 
mnnidpal  corporation,  to  recover  the  sum  of  $930.58,  due  by  audited 
account  for  building  a  market-house  in  and  for  the  use  of  the  city 
of  Newbem.  There  was  a  verdict  and  judgment  thereon  for  the 
plaintiff  in  the  court  below  and  an  appeal  to  this  court 

The  case  stated  presents  for  our  decision  but  one  question,  vijs. 
Whether  the  city  of  Newbem  had  the  power  to  build  a  market 
house  under  the  laws  of  the  corporation. 
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For  the  po  wer,  the  plantiff  relies  upon  section  13  of  chapter  25  of 
the  acts  of  1779,  being  an  act  for  the  regulation  of  the  town  of  New- 
i>em,  and  for  other  purposes,  which,  after  enumerating  other  powers 
conferred  upon  the  commisaionera  not  material  to  our  case,  proceeds 
thus:  ''And  shall  have  power,  from  time  to  time,  and  for  all  times 
hereafter,  under  their  common  seal,  to  make  such  rules,  orders^ 
regulations  and  ordinances  as  to  them  shall  seem  meet,  for  repair- 
ing the  streets,  erecting  public  wharves,  appointing  marhet-placeb 
and  regulating  the  same,  erecting  public  pumps  and  repairing  the 
flame,  app3inting  town  watches  or  patrols  and  making  proper  allow- 
ances for  such  services,  and  for  all  such  other  necessary  ordinances, 
rules  and  orders  which  may  tend  to  the  advantage,  improvement 
)nd  good  government  of  said  town,  and  the  same  rules,  regulations 
tind  ordinances,  from  time  to  time,  to  alter,  change,  amend  or  dis- 
continue, as  to  the  said  commissioners,  or  a  majority  of  them,  shall 
appear  necessary  and  best  answer  the  purposes  intended  for  regu* 
lating  and  governing  said  town.'' 

It  is  a  general  and  undisputed  proposition  of  law,  that  a  munici- 
pal corporation  possesses  and  can  exercise  the  following  powers  and 
no  others:  First,  those  granted  in  express  words;  second,  those 
necessarily  or  fairly  implied  in  or  incident  to  the  powers  expressly 
granted;  third,  those  essential  to  the  declared  objects  and  purposes 
of  the  corporation.  Dillon  on  Mun.  Oorp.,  §  55;  SpatMtng  v. 
Lowell,  23  Kch.  71,  74. 

Our  case  seems  to  fall  within  the  second  class,  for^nceding  that 
the  power  of  ''  appointing  a  market-place  and  regulating  the  same  " 
is  not  an  express  power  to  build,  yet  it  is  fairly  implied,  because  a 
mBxkeUhouse  is  reasonably  necessary  and  conducive  to  the  enjoy- 
ment of  the  mBxket-place. 

''  Market,  a  public  place  appointed  by  public  authorily,  where 
all  sorts  of  things  necessary  for  the  subsistence  or  for  the  conveni- 
ence of  life  are  sold."  Bouv.  Law  Die,  tit  Market  ''  Market  is 
taken  for  the  place  where  kepf  Lovel's  Law  Die,  tit.  Market  A 
^'  market-place  "  does  not  necessarily  or  usually  mean  an  uncovered 
«pace  of  ground  dedicated  as  a  market,  but  a  market-house,  just  as 
we  say  ''  Monmouth  place/'  meaning  the  building,  or  as  we  call  a 
tesidence  and  its  grounds  *'  a  fine  place." 

All  corporations  derive  their  powers  from  legislative  grants, 
and  can  do  no  act  for  which  authority  is  not  expressly  given  or 
«nav  not  be  rcusonably  inferred.     But,  if  we  say  they  can  do  noth- 
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ing  for  which  a  warrant  could  not  be  found  in  the  language  of  their 
charter,  we  deny  them,  in  many  cases,  the  power  of  self-preaenra- 
tion,  as  well  as  many  of  the  means  necessary  to  effect  the  eeeentiat- 
object  of  their  creation  —  hence  they  may  exercise  all  the  powers^ 
within  the  fair  intent  and  purpose  of  their  creation  which  are 
reasonably  necessary  to  give  effect  to  powers  expressly  granted,  and 
in  doing  this  they  must  have  the  choice  of  means  adopted  to  ends, 
and  are  not  confined  to  any  one  mode  of  operation.  Bridgeport  t. 
Railroad  Oo.y  15  Conn.  475,  501.  Here  the  power  is  granted  in 
express  terms  **  to  make  all  such  necessary  ordinances,  rules  and 
orders  as  may  tend  to  the  advantage,  improvement  and  good  gov- 
ernment of  the  town,"  thereby  vesting  in  the  corporation  the  d%9- 
oretion  as  to  the  measure  and  mode  of  exercising  the  powers  oon* 
ferred.  Under  the  powers  before  recited  and  as  incident  thereto, 
the  city  of  Newbem  unquestionably  has  power  to  provide  suitable^ 
accommodations  for  the  transaction  of  the  business  of  the  corpora- 
tion—  as  to  build  a  towrirhause.  French  v.  Quincy,  3  Allen,  9; 
People  V.  Harries,  4  Cal.  9.  So  as  a  sanitaiy  r^ulation  the  city 
has  power  to  procure  a  supply  of  water  —  as  to  bore  an  artesia$i' 
wM.  Livingston  v.  Pippen,  31  Ala.  542;  Rome  v.  Cdboi^  28  Oa.  50. 
So  to  preserve  the  cleanliness  and  salubrity  of  the  city,  it  may  erect 
public  hospitals.  Milne  v.  Davidson,  5  La.  410.  And  for  public 
health,  convenience  and  comfort,  it  may  regulate  burials,  as  by 
establishing  cemeteries.  Oity  Council  v.  Baptist  Church,  4  Strobh* 
306.  It  has  ppwer  to  abate  and  remove  liverff-stables,  slaughter- 
Iwusesy  gaS'Works,  powder-houses,  bawdy-houses  and  the  like,  when, 
in  the  exercise  of  a  fair  discretion,  they  are  deemed  a  nuisance  to 
the  town,  as  shown  by  innumerable  cases. 

It  is  not  necessary  that  incorporated  cities  should  have  power  by 
express  ^nt  to  build  a  market-house.  IThus  it  has  been  held  that 
a  town  having  authority  to  make  by-laws  for  managing  and  order- 
ing its  ^^ prudential  affairs ''  has  power  to  appropriate  money  for  the 
erection  of  a  market-house  and  raise  the  amount  by  taxation.  Cb&f- 
well  v.  Allen,  33  111.  416;  23  Mich.  344;  Spaulding  v.  Lowell,  23 
reci^.  71.  So  power  to  ^'  establish  and  regulate  markets,''  as  a  neces- 
sary incident,  authorizes  the  purchase  of  ground  whereon  to  erect 
the  building.    14  N.  Y.  356. 

It  may  be  that  at  the  time  of  this  grant,  in  the  rude  beginning  of 
society  in  this  country,  the  immediate  erection  of  a  maikei-house 
was  not  within  the  means  of  the  corporation,  or  intended  by  the 
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grant  any  more  than  the  cofitly  straotnres  which  now  adorn  Amen* 
can  dtioB  nnder  similar  grants;  but  as  population,  wealth  and 
refinement  advance,  public  decency,  comfort  and  conyenience 
require  the  exercise  of  those  reserved  powers  of  the  charter  ''to 
mikke  all  sach  necessary  ordinances,  roles  and  orders  as  may  tend 
to  tlie  advantage,  improvement  and  good  government  of  the  town*** 

JudgfMni  affirmed. 


SvATB  y.  MoPhbbbov. 

BwylTy — hrtMmg  miI— eartonoff. 

A  defaadaat  eumot  be  oonvieted  of  tliat  with  which  he  ia  not  ehaiged.  Thfrt 
fors^  when  the  Judge  below,  upon  the  trial  of  an  indictment  ehaigiag  the 
defendant  wKh  biea^ng  and  entering  into  the  hoase  of  the  pioeeealor  and 
stealing  theiefrom,  ehaiged  the  Jmy  **  that,  if  they  believed  the  defendants 
(howerer  thej  may  have  got  into  the  house)  broke  out  of  it,  thqr  wete 
guilty : "    HM  to  be  error,  and  to  entitle  the  defendants  to  a  new  trial. 

INDICTMENT  for  burglary.    The  facts  are  stated  in  the  opin- 
ion.   Defendants  were  convicted,  and  appealed  to  this  oonrL 

PwrnM  and  J.  0.  L.  Harris,  for  defendants. 

Atiommf'Oen&ral  Hargrove,  for  State. 

Skadb,  J.  Burglary,  at  common  law,  was  the  breaking  and  enter- 
ing a  dwelling-house,  in  the  night-time,  with  intent  to  oommit  a 
felony.  It  was  necessary  to  charge  in  the  indictment, /re^/  ei 
ifUravit — ''broke and  entered. '^  And  so  are  all  the  precedents. 
And  so  is  the  indictment  before  us.  And  there  was  evidence  tend- 
ing to  show  that  the  prisoners  did  break  and  enter ;  and  they 
were  convicted  by  the  jury.  And  yet  they  cannot  be  punished, 
because  of  error  committed  on  the  trial.  It  was  not  left  to  the 
jury  to  say  whether  the  prisoners  did  break  and  enter  the  house, 
but  whether  they  broke  out  of  the  house.    The  sol'citor  asked 
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his  honor  to  charge,  and  his  honor  did  chaige  the  jnry, 
'Hhaty  if  they  believed  that  the  defendants  (however  they 
may  have  got  into  the  house)  broke  oat  of  it,  they  were  goDtf." 
Now,  as  there  was  no  charge  that  they  broke  out  of  the  house,  and 
as  they  could  not  be  convicted  of  that  with  which  they  were  not 
charged,  it  follows  that  their  conviction  was  wrong.  Grant  that  it 
is  just  as  much  a  crime  to  break  out  of  a  house  as  it  is  to  break 
into  it,  just  as  it  is  as  much  a  crime  to  kill  a  man  with  poison  as 
with  a  sword ;  yet  you  cannot  charge  him  with  one  crime  .and  con- 
vict him  of  another  ;  nor  can  you  charge  him  with  committing  a 
crime  in  a  certain  manner,  and  convict  him  of  doing  it  in  a  differ- 
ent manner. 

At  common  law  it  was  at  least  doubtful  whether  one  oould  be 
convicted  of  burglary,  even  when  charged  with  breaking  out  of  a 
house.  The  better  opinion  seemed  to  be,  that  the  breaking  must 
be  for  the  purpose  of  effecting  an  entrance^  and  not  for  the  purpose 
of  effecting  an  escape.  And  therefore  the  statute  of  12  Anne  was 
passed,  which  made  it  burglary  to  break  out  of  a  house,  the  same 
as  to  break  into  it.  The  statute,  after  reciting  ''  that  there  had 
been  some  doubts  whether  the  entering  the  mansion-house  without 
breaking  the  same,  with  an  intent  to  commit  some  felony,  and 
breaking  said  house  in  the  night-time,  to  get  out,  were  burglary  f^ 
declared  that  ^^  if  any  person  shall  enter  into  the  mansion  or  dwell- 
ing-house of  another  by  day  or  by  night,  without  breaking  the 
same,  with  an  intent  to  commit  felony,  and  shall  in  the  night-time 
break  the  said  house  to  get  out  of  the  same,  such  person  shall  be 
guilty  of  burglary,  as  if  he  had  broken  into  the  house,''  etc  That 
statute  was  subsequently  repealed,  and  8  Qeo.  TV  was  passed,  which 
provides  that,  ^'  if  any  person  shall  enter  the  dwelling-houae  of 
another  with  intent  to  commit  felony,  or  being  in  such  house,  shall 
commit  any  felony,  and  shall  in  either  case  break  out  of  the  said 
house  in  the  night-time,  such  person  shall  be  deemed  guilty  ol 
burglary.'* 

It  is  clear  that  in  order  to  convict,  under  this  statute,  it  is  nec- 
essary to  charge  that  he  did  '^  break  out,"  and  not  that  he  broke 
in.  Such  was  the  practice  and  such  were  the  precedents,  and  the 
decisions,  which  may  be  found  collected  in  Leading  Oriminal  Casea» 
voL  2,  p.  68.  And  the  practice  under  the  statutes  was  very  strict. 
In  one  case  the  charge  was,  *'  did  break  to  get  out ;  **  and  in  another, 
'^  did  break  and  get  out     Held  not  to  be  sufficient ;  for  the  words 
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of  the  statute  were  ''break  oaf  And  so  the  defendant  was  oon- 
Ticted  of  larceny  only,  and  acquitted  of  bniglaiy.  In  the  case 
before  us,  breaking  out  is  not  charged  in  the  indictment  in  any 
form,  but  only  breaking  in ;  and  yet  the  jury  were  told  that  they 
might  conyict  of  breaking  out.  If  the  prisoners  had  been  charged 
in  the  indictment  with  breaking  out,  there  was  evidence  upon  which 
they  might  have  been  conyicted  ;  but  there  was  no  such  charge ; 
and,  therefore,  the  conyiction  was  erroneous. 

Our  statute  (Bat.  Bey.,  ch*  82,  §  12)  is  substantially  the  same  as 
the  English  statute. 

There  is  error. 

This  will  be  oertdfled.  V$mr0  d$  nmm. 


SxAXB  Y.  GoLLnra 


Mmimttf  law — IrW — 09iden6$(m  irialofJ<4ni  dtfmidamU — 6MUmg0  ^j/mtmrn 

—  UwMfng  tim/tfcT  (Mrgwnmd. 

ia  criminal  trials  against  two  or  more  defendants,  the  Jndge  has  the  right  in 
his  discretion  to  separate  the  evidence  bearing  apon  the  case  of  each,  and  to 
instruct  the  jury,  as  to  what  is  competent  against  one,  and  incompetent 
against  another. 

It  is  no  good  canse  of  challenge  that  the  juror  has  formed  and  expressed  an 
opinion  adverse  to  the  prisoner,  sach  opinion  being  founded  on  rumor,  and 
the  juror  further  stating  that  he  could  try  the  case  according  to  the  law  and 
evidence,  uninfluenced  bj  any  opinion  he  may  have  so  formed  from  such 
rumor. 

When  several  persons  are  jointly  indicted,  they  cannot  claim  separate  trials 
as  a  matter  of  right.  Such  separation  is  a  matter  of  discretion  with  the  court. 

In  trials  for  capital  felonies,  the  presiding  judge  has  the  right  to  regulate,  by 
reasonable  rules  and  limitations,  the  arguments  in  the  cause :  Henee^  it  is 
no  good  ground  for  a  new  trial,  that  the  counsel  of  the  prisoner  was  limited 
hy  the  court,  in  his  remarks,  to  one  hour  and  a  half.    (See  ncUt  P-  T75.) 

INDICTMENT  of  David  Collins,  Alex.  Blalock  and  Jacob  Hood, 
for  the  murder  of  one  Allen  Jones. 
Upon  the  trial,  the  prisoners  excepted  to  the  rulings  of  his  honor, 
which  exceptions  were  noted,  and  are  f  uUy  set  out  in  the  opinion  oi 
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the  court,  and  in  the  dissenting  opinion  of  Jostioe  BTiruii;  as  an 
alao  the  fiicts  touching  the  points  decided* 

OoUins  and  Blalook  were  oonTicted ;  Hood  acquitted.  MoUn 
for  a  new  trial ;  motion  overruled.    Judgment  and  appeaL 

Fhtlkr  S  Ashe,  Smith  d  Strong,  and  Spears,  for  priaoiiem. 

Athmejf'Chneral  Hargrove,  for  State. 

SsiTUBy  J.  The  prisoners^  together  with  one  Hood,  were  tried 
at  Veil  term,  1873,  of  the  Superior  Court  for  Johnston  oounty,  (m 
an  indictment  charging  them  with  the  murder  of  one  Allen  JoneB. 

The  jury  returned  a  verdict  acquitting  Hood  and  oonvioting  the 
prisoners.  Several  points  made  upon  the  record  were  abandoned 
upon  the  argument  in  this  court. 

We  will  now  consider  all  exceptions  which  require  comment : 

It  would  seem  that  the  prisoner,  Collins,  joined  the  State  in  ihd 
prosecution  of  Hood,  and  introduced  evidence  against  Hood,  whkdi 
also  implicated  Blalock.    To  this  Blalook  excepted. 

His  honor  allowed  the  jury  to  consider  the  evidence  as  against 
Hood,  but  told  them  it  was  not  evidence  against  Blalook.  Theie 
is  noUiing  unusual  in  this  practice.  It  frequently  happens  in  joint 
trials  that  the  judge  has  to  separate  the  evidence  bearing  upon  the 
case  of  each  prisoner,  and  instruct  the  jury  as  to  what  is  competent 
against  one  and  incompetent  against  another. 

The  prisoner  Collins  excepts, 

1.  Because  a  juror  was  not  rejected  by  the  oourt  who  stated  that 
he  "  had  formed  or  expressed ''  the  opinion  that  the  prisoner,  Ckd- 
lins,  was  guilty,  but  who,  on  being  asked  the  foundation  for  his 
opinion,  replied  that  it  was  founded  upon  rumor,  and  not  upon  any 
evidence;  and  in  answer  to  a  further  question,  he  stated  that  1m 
could  try  the  case  by  the  law  and  the  evidence,  and  would  not  be 
influenced  by  any  opinion  he  may  have  formed  from  rumor. 

We  understand  from  this,  that  when  the  juror  was  tendered  he 
was  challenged  by  the  prisoner,  Collins,  for  cause,  and  the  canse 
assigned  was  that  he  had  formed  and  expressed  an  opinion  adverse 
to  the  prisoner,  Collins,  and  therefore  his  honor  (in  the  stead  of 
triers),  after  an  examination  of  the  juror,  found  him  to  be  indifbr- 
ent  The  court  seems  to  have  followed  the  practice  adopted  in  the 
case  of  3f€Ue  v.  EUington,  7  Ired.  61,  and  the  answers  of  the  joror 
iiere  are  almost  identical  with  those  of  a  juror  in  that  casOi 
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The  principles  establiBhed  in  ihe  oaM  of  The  State  y.  XBingUm, 
mpra,  following  the  case  of  The  State  v.  Benion,  2  Der.  ft  Bat  196, 
18,  that  an  opinion  folly  made  np  and  expressed  is  a  good  cause  of 
principal  challenge  as  a  matter  of  law;  bnt  that  one  imperfectly 
formed,  or  one  merely  hypothetical,  that  is,  formed  on  the  suppo- 
sition that  the  facts  are  as  they  have  been  represented,  does  not 
constitnte  cause  of  such  a  challenge,  but  of  challenge  to  the  favor, 
which  is  to  be  allowed  or  disallowed  as  the  triers  shall  find  the  fact 
of  favor  or  indifference;  and  that  when  the  judge  becomes  satisfied 
that  what  the  juror  calls  an  opinion,  was  not  such  in  legal  mean- 
ing, and  that  it  had  left  no  un&vorable  bias  on  his  mind,  the  chal- 
lenge should  be  orerruled. 

To  the  very  aatisfactory  reasons  given  in  Ellington's  case  for  this 
practice,  we  will  add,  that  in  these  days  of  newspapers,  railroads 
and  telegraphic  communication,  it  is  exceedingly  difficult  to  find 
persons  of  sufficient  intelligence  to  sit  on  a  jury,  who  have  not  heard 
something  of  almost  every  capital  crime  which  occurs  in  the  State. 
And  if  we  disqualify  all  who  have  received  some  impression  from 
such  information  or  rumors,  and  have  casually  expressed  an  opinion 
as  to  the  guilt  or  innocence  of  the  accused,  we  will  exclude  from  the 
jury  box  the  best  educated,  and  the  most  liberal-minded  portion  of 
the  community.  The  better  informed  a  juror  is,  the  more  apt  will 
he  be  to  guard  against  improper  influences. 

2d.  The  prisoner,  Collins,  moved  for  a  separate  trial,  stating  that 
as  he  was  a  white  man,  and  the  other  prisoners  were  colored,  a 
severance  was  necessary  to  a  fair  trial.  This  motion  was  overruled, 
and  Gollins  excepted. 

Where  several  persons  are  jointly  indicted,  they  cannot  claim 
separate  trials  as  a  matter  of  right. 

Mr.  Justice  Stoby  says,  in  United  States  v.  Marchant  and  CkieoUf 
**  this  is  a  matter  of  sound  discretion,  to  be  exercised  by  the  court 
with  all  due  regard  and  tenderness  to  prisoners,  according  to  the 
known  humanity  of  our  criminal  jurisprudence.'' 

The  same  doctrine  is  laid  down  by  llie  text-writers,  and  is  quoted 
with  approbation  in  this  State.    StiUe  v.  Smithy  2  Ired.  402. 

3d  exception:  ''That  in  the  aigument  of  the  case  the  constitu- 
tional rights  of  the  prisoner,  as  declared  in  art  1,  sec.  11  of  the 
constitution  of  North  Carolina,  were  infringed,  and  in  a  great 
measure  virtually  denied  him,  inasmuch  as  only  one  hour  and  a  half 
was  allowed  to  him  for  the  argument  of  his  case,  he  asking  fox 
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more  time  when  the  allotment  of  time  was  made  by  the  presiding 
judge;  a  large  number  of  witneBses  having  been  examined  on  both 
sides."  In  this  country  every  one  has  a  constitutional  right  in  all 
criminal  prosecutions  to  have  counsel  for  his  defense;  and  if  he  be 
too  poor  to  employ  counsel,  it  is  the  duty  of  the  court  to  assign 
some  one  to  defend  him;  and  it  is  the  duty  of  the  counsel  thus 
assigned  to  give  to  the  accused  the  benefit  of  his  best  exertions.  It 
is  gratifying  to  be  able  to  state  that  the  bench  and  the  bar  in  North 
Carolina  have  always  dealt  mercifully  and  generously  with  those 
who  have  had  the  double  misfortune  to  be  stricken  with  poverty 
and  accused  of  crime. 

This,  we  believe,  is  the  first  complaint  that  has  reached  the  ears 
of  this  court  that  any  one  accused  of  crime  has  been  denied  the 
full  benefit  of  counsel  for  his  defense.  For  although  this  right  has 
sometimes  been  abused,  yet  the  judges,  in  the  exercise  of  their  dis- 
cretion, have  deemed  it  better  to  submit  to  an  abuse  rather  than  to 
have  even  the  appearance  of  denying  a  right  We  regret  that  com- 
plaint is  now  heard.  And  while  we  feel  constrained  by  the  weight 
of  authority  and  reason  to  hold  that  a  judge  must  have  the  super- 
intending control  of  his  court,  with  power  to  direct  the  proceedings 
of  the  same,  so  that  the  time  shall  not  be  wasted  in  arguments, 
disputes  and  contentions,  having  no  tendency  to  bring  about  a  fair 
and  legal  disposition  of  judicial  business,  yet  we  do  not  recommend 
the  ruling  of  his  honor  in  the  case  before  us  as  a  precedent  worthy 
of  general  imitation. 

In  Wood's  casey  7  Leigh,  743,  the  court  refused  to  allow  oounsd 
to  address  either  the  jury  or  the  court  Upon  appeal  this  was  held 
to  be  error;  but  the  court  say,  ^'  while  we  thus  decide,  we  are  not 
to  be  understood  as  restricting,  in  any  degree,  the  power  of  the 
court  to  prevent  an  abuse  of  this  or  any  other  right  by  exercising  a 
proper  control  over  the  course  of  the  argument" 

In  Gommonweaith  v.  Porter y  10  Mete.  263,  the  court  say,  ^'  it  is 
within  the  legitimate  power,  and  it  is  the  duty  of  the  court  to 
superintend  the  course  of  the  trial;  to  decide  upon  the  admission  and 
rejection  of  evidence;  to  decide  upon  the  use  of  any  books,  papers, 
documents,  cases  or  works  of  supposed  authority  which  may  be 
offered  on  either  side ;  to  decide  upon  all  collateral  and  incidental 
proceedings,  and  to  confine  parties  and  counsel  to  the  matters  within 
the  issue." 

In  Lynch  v.  The  State,  9  Ind.  541,  it  is  said,  '^  the  court  has  a 
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right  to  regulate  by  reasonable  rules  and  limitations  the  argument 
of  counsel.  This  is  a  necessary  discretion  to  be  possessed  by  the  court 
to  preyent  abuse." 

Th9  only  case  we  have  been  able  to  find,  which  would  seem  to  be 
in  conflict  with  these  authorities,  is  I%$  People  y.  Kieenan,  13  OaL 
681,  where  the  counsel  for  the  prisoner  was  limited,  in  his  argu- 
ment, as  in  our  case,  to  one  hour  and  a  half. 

The  Supreme  Oourt,  acting  upon  ^'  the  affidavits  of  counsel  of 
respectability  and  standing,  which  shows  that  they  were  prevented^ 
by  this  restriction,  from  a  full  and  fair  defense  of  their  client," 
granted  a  new  trial,  yet,  in  doing  so,  the  court  say,  ''an  enlarged 
discretion  must  necessarily  be  given  to  a  judge  over  this  subject, 
and  we  should  certainly  with  great  reluctance  disturb  the  exercise 
of  that  discretion  in  any  given  case.  Nor  do  we  here  question  the 
right  of  a  district  judge  to  limit  the  counsel  to  a  reasonable  time  in 
their  arguments  to  the  jury,  though,  from  the  danger  to  which  this 
power  is  exposed,  it  is  perhaps  better,  if  ever  done  at  all  in  capital 
cases,  that  it  should  only  be  done  in  very  extraordinary  and  peculiar 
instances."    . 

It  seems  to  us  that  the  admission  of  a  discretion  in  a  judge  to 
limit  the  counsel  is  at  the  same  time  a  denial  of  the  right  to  review 
the  exercise  of  that  discretion. 

While  judges,  like  other  men,  are  liable  to  make  mistakes,  yet  it 
is  apprehended  that  the  substantial  ends  of  justice  will  be  better 
served  by  giving  to  them  the  general  supervision  of  the  courts,  than 
by  depriving  them  of  powers  necessary  for  the  protection  of  the 
courts,  and  the  dispatch  of  business.  It  is  to  be  presumed  that  the 
judge  who  sees  and  hears  all  the  incidents  of  a  trial  is  better  quali- 
fied to  exercise  a  discretion,  as  to  its  conduct,  than  the  justices  of 
the  Supreme  Oourt,  who  have  only  the  limited  view  afl!orded  by  the 
record.  Upon  consideration  of  the  whole  case  we  are  of  opinion 
that  there  is  no  error. 

BYKinff,  J.,  dissenting. 

Judgmeni  affirmed. 

19onL— Mr.  Jnsfeioe  Btnitx's  dtisent  was  to  the  point  that  the  oourt  oould 
plaoe  a  limitation  upon  the  time  of  the  aigumenta.  In  Hunt  ▼.  StaUf  15  Am. 
Aep.  077,  the  Supreme  Court  of  Georgia  held  that  a  Judge,  preaidlng  at  a  oriminal 
trial,  oould  not  Umlt  the  arguments  of  counsel— the  time  given  in  that  oaae  was 
forty  minutes.  See  Cooley*B  Const.  Lim.  p,  08.  In  People  v.  iCeenoiH  liS  CU. 
161 .  a  verdiot  in  a  capital  ease  was  set  aside,  because  the  oourt  limited  the  t  ims 
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for  the  arKamonts  tgiAnat  the  prlaoaer's  oonient ;  bat  the  eourt  did  not  questioo 
thtt  right  of  the  triel  Judge  **to  limit  the  ooqiimI  to  ft  leuonable  tbne  In  tiieir 
•fgmileQts  to  the  Jniy."  It  held,  however,  that  the  llmlttitloo  miut  not  depriTe 
the  detaidftat  of  an  opportsnttj  for  ft  fall  aod  fair  defeme.  Braux,  J^  In  hii 
dlMentlng  oplnkm  to  the  prlnolpal  oate,  meattoiia  Slate  t.  fljpler,  1  Dev.  481,  ai 
ft  oaae  wheretai  **aii  iwnlnent  eomurt  In  this  State  oonfeHedljr  spoke  agalnat 
time  to  iftTe  the  Ufa  of  the  aaewed  hgr  the  egpimthm  of  the  teim  of  the  eoort." 


BoTKnr  y.  Boykos. 

(VDH.CiaiL) 
JWdiaw — kiudiMd  and  io(f$  —  0Mmoe  nf  atoem, 

id  enmrnma  law»  neither  the  hoaband'  nor  the  wife  Ic  allowed  to  piofve  the 
fhet  of  aeoeaa  or  noii«ooeaa ;  and  aa  audi  role  la  founded  '*  mpom  deeenflj , 
moiaUtyand  pnUle  poli^,"  It  la  not  ehaoged  bja  atatate  allowlQgpartlea  to 
teatiiy  In  their  own  beball 

ACTION,  in  the  natuie  of  a  petition  for  partition  of  lands,  filed 
in  the  Probate  Oonrt  by  John  8.  Boykin  and  Algatha,  his  wife, 
against  Harris  Boykin  and  Polly,  his  wife. 

The  case  comes  to  this  ooiurt  upon  the  appeal  of  the  plaintifC, 
who  excepted  to  the  rejection  by  the  conrt  of  certain  eyidenoe 
by  them  offered,  tending  to  establish  the  legitimacy  of  the  feme 
jdaintiff,  the  issue  then  joined* 

The  facts  relating  to  the  point  decided  are  fully  set  out  in  the 
opinion  of  the  court. 

Fairehfh  <§  Granger^  for  appellants. 
SmUh  A  Strang f  contra. 

Bykum,  J.  In  1870,  one  Nelson  Kent  died  intestate,  seiaed  of 
the  land  in  dispute,  and  without  issue,  but  leaving  brothers  and 
Bisters,  his  only  heirs  at  law. 

Algatlus  the  female  plaintiff,  claims  that  she  is  a  sister  of  the 
intestate  and  one  of  his  heirs  at  law.  It  was  admitted  that  the 
'intestate  and  the  defendants  were  the  legitimate  issue  of  Wiley 
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Kent  and  Milly  Kent,  and  also,  that  plaintifl,  Algatha,  was  the 
daughter  of  said  Milly,  and  bom  in  wedlock,  and  as  to  her  the 
following  issue  was  made  up  by  consent  and  submitted  to  the  jury, 
to  wit :  ''  Was  Algatha  Boykin,  the  female  plaintiff,  the  legitimate 
child  of  Wiley  Kent  and  Milly  Kent  ? '' 

The  defendants  introduced  eyidence  tending  to  show  non-aooess 
of  said  Wiley  and  Milly  during  the  period  of  gestation,  im« 
mediately  preceding  the  birth  of  Algatha. 

The  plaintiff  then  offered  the  deposition  of  Milly  Kent,  the 
mother,  since  deceased,  for  the  purpose  of  establishing  the  pater- 
nity of  her  several  children.  His  honor  allowed  certain  portions 
of  the  deposition  to  be  read,  but  rejected  that  part  wherein  she 
testified  that  her  husband,  Wiley  Kent,  was  the  father  of  Algatha^ 
the  plaintiff.  The  plaintiff  excepted.  There  was  a  verdict  for 
the  defendant,  and  the  plaintiff  appealed. 

In  2  OreenL  132,  it  is  laid  down  that  the  fact  of  access  may  be 
proved  by  the  husband  and  wife,  but  the  adjudged  oases  he  refers 
to,  as  establishing  that  proposition,  fall  short  of  sustaining  him, 
and  no  oth^r  elementary  writer  supports  such  a  principle  of  evi* 
dence. 

In  the  case  of  T?ie  Kvig  v.  Lourton,  31  Eng.  G.  L.  B.  312,  all  the 
cases  affecting  the  admissibility  of  this  kind  of  evidence  are  re- 
viewed, and  the  true  principle  clearly  enunciated  by  all  the  judges. 
Lord  Dekmak  :  **  It  is  desirable  to  show,  in  a  case  of  such  impor- 
tance as  this,  that  we  adhere  to  the  old  rule  of  law,  without  any 
doubt.  The  rule  cited  in  2  Stark.  Ev.  139,  note  Xy  from  Good- 
right  v.  JfoM,  2  Oamp.  591,  supported  by  Rex  v.  Rea^  11  Bast,  132, 
is  that  parties  shall  not  be  permitted,  after  marriage,  to  say  that 
they  had  no  connection.  Then,  it  being  clear  and  indisputable, 
that,  for  the  purpose  of  proving  non-access,  neither  husband  nor 
wife  can  be  a  witness,  ^^  etc.  Lutledale,  J.,  in  the  same  case, 
*^  But  I  think  it  (the  rule)  extends  further  and  excludes  all  ques- 
tions which  have  a  tendency  to  prove  access  or  ^um-access.  Suppose 
in  a  dispute  respecting  legitimacy,  it  were  an  issue  directed  by  the 
Court  of  Chancery,  whether  the  husband  and  wife  had  or  had  not 
access  to  each  other  at  such  a  time,  I  should  say  that  neither  of 
them  could  answer  any  question  having  a  tendency  to  prove  the 
negative  or  affirmative  of  that  single  issue.''  So  Patibbson,  J. : 
^'  It  is  trifling  to  say  that  all  inquiries  may  be  made  of  a  witness, 
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close  up  to  the  point  of  aooess  or  non-access,  so  that,  by  the  varu^ 
tion  of  terms,  the  direct  question  on  that  subject  be  avoided. 

Whether  the  investigation  arise  upon  an  issue  out  of  Chancery, 
or  whether  it  be  raised,  as  it  was  in  the  present  case,  the  question 
as  to  access  or  non<^access  is  not  to  be  asked  at  all,  in  examining 
the  husband  or  wife,"  and  to  the  same  effect  was  Wiluaxb,  J. 

It  is  then  conclusively  settled  that  at  common  law  neither  the 
husband  or  wife  could  prove  access  or  non-access,  and  it  is  equally 
well  settled  that  where  they  were  not  allowed  to  make  such  proof 
during  marriage,  neither  will  be  allowed  to  do  so  after  the  death  of 
the  other,  thus  removing  one  great  cause  of  distrust,  by  making 
the  confidence  which  once  subsists,  ever  afterward  inviolable  in 
courts  of  law.  1  Phil.  Ev.  70-80.  There  are  exceptions  to  this 
rule,  founded  on  necessity,  where  to  exclude  such  evidence  would 
occasion  insecurity  to  that  veiy  relation  of  society,  which  it  was 
the  object  of  the  rule  to  protect  In  all  such  cases  of  necessity,  as, 
for  instance,  personal  violence,  rape,  bastardy  and  articles  of  the 
peace,  the  authorities  for  admitting  the  wife's  testimony  in  favor 
of  the  husband  are  equally  authorities  for  receiving  it  when  against 
him,  and  the  rule  is  limited  to  the  necessity.  When  a  chfld  is  bom 
in  wedlock,  it  is  presumed  in  law  to  be  legitimate,  and  air  one  time 
this  presumption  could  not  be  rebutted,  if  the  husband  was  intra 
quartuor  maria  during  the  period  of  gestation,  but  this  doctrine 
was  exploded  in  the  case  of  PendrU  v.  Pendrilj  2  Str.  925,  and 
gave  way  to  the  modem  doctrine,  that  this  presumption  of  legiti- 
macy may  be  rebutted  by  any  competent  evidence  tending  to  show 
and  satisfy  the  jury  that  such  intercourse  did  not  take  place  at  any 
time  when  bv  the  laws  of  nature  the  husband  could  have  been 
father  of  the  child.    2  Oreenl.  Ev.  130,  131. 

In  practice  it  can  seldom  happen  that  there  can  be  any  thing 
gained  by  introducing  the  wife  to  prove  access,  for  since  the  law 
presumes  legitimacy  on  proof  of  birth  in  wedlock,  the  whole  burden 
of  proving  non-access  is  thrown  upon  the  party  who  affirms  this 
negative  proposition,  so  difficult  of  proof.  If  it  should  sometimes 
happen  that  evidence  of  access  by.  the  wife  would  promote  the  ends 
of  justice,  the  law  says  it  is  better  to  suffer  the  occasional  hardship 
than  by  lifting  the  veil  from  the  domestic  sanctuary,  to  expose  to 
public  view  the  secrets  and  scandals  of  private  life. 

Such  being  the  rule  at  oommon  law,  it  remains  to  be  seen  whetihef 


JANUARY  TEEM,  1874,  77^ 

Boykin  ▼.  Rojkin. 

the  leoent  changes  in  the  law  of  eyidenoe,  in  our  State,  affects  this 


When  the  statute  allowed  parties  to  testify  in  their  own  behalf,, 
there  was  no  longer  any  reason  for  excluding  husband  and  wife  on 
account  of  interest,  and  that  barrier  was  swept  away  by  ch.  43,  §  15^ 
Bat  Bey.,  and  G.  C.  P.,  §  340.  But  the  reason  why  the  wife  was 
not  allowed  to  prove  access  or  non-access  is  by  Lord  Mak^fibld 
and  all  other  authorities  declared  to  be  '^  founded  in  decency, 
moraUly  and  public  policy/'  Oaodbright  y.  Moses,  2  Oomp.  925 ; 
State  y.  Patteway,  3  Hawks,  363  ;  2  Str.  1076 ;  8  East,  196. 

It  cannot  for  a  moment  be  supposed  that  the  laws  of  '^  decency 
and  morality  "  are  less  binding  upon  us  than  upon  our  more  enlight- 
ened ancestors.  Therefore,  as  might  be  expected,  our  recent  legis- 
lation upon  this  subject  (0.  G.  P.,  §  340)  contains  a  saying  clause, 
which  preseryes  the  ancient  rule  of  eyidence  intact  "  Nothing 
herein  contained  shall  render  any  husband  or  wife  competent  or 
compellable  to  give  eyidence  for  or  against  the  other,  in  any  criminal 
action  or  proceeding,  in  consequence  of  adultery  or  in  any  action 
or  proceeding  for  diyorce  on  account  of  adultery  (except  to  prove 
the  fact  of  marriage),  or  in  any  action  or  proceeding  for  or  on 
account  of  criminal  conversation.  No  husband  or  wife  shall  be  com* 
pelled  to  disclose  any  confidential  communication  made  by  the  one 
to  the  other  during  marriage.'' 

In  our  opinion,  this  proviso,  in  both  spirit  and  letter,  maintains 
the  common-law  rule  and  excludes  the  evidence  which  his  honor 
rejected. 

It  is  admitted  on  all  sides  that  the  wife  cannot  bastardize  her 
issue  born  m  wedlock  by  proving  non-access,  but  it  is  contended 
that  she  may  establish  their  legitimacy  by  proving  access.  Apart 
from  the  authorities  before  recited  directly  opposed  to  this  position, 
a  slight  examination  of  the  principles  of  evidence  will  expose  its 
fallacy.  For  if  the  wife  can  give  evidence  of  access,  she  can,  by 
cross-examination,  be  made  to  prove  non-access,  as  it  is  a  universal 
principle,  without  a  single  exception,  that  where  a  witness  is  in- 
troduced to  prove  a  fact  in  issue,  she  may  be  cross-examined  as  to 
that  fact,  so  as  to  disprove  it  and  establish  directly  the  reverse.  If, 
therefore,  the  wife  becomes  a  witness  to  prove  access,  she  at  the 
same  moment  becume  a  witness  to  prove  non-access,  thus  ex- 
posing the  absurdity  of  the  proposition  that  she  may  be  examined 
to  prove  aooesSy  but  cannot  be  examined  to  prove  non-access. 


780  NOBTH  CABOUNA, 

Such  is  the  view  taken  in  the  cases  cited  abore,  and  such  ia  one 
of  the  reasons  giren  why  she  is  wholly  exclnded  as  an  incompetent 
witness  to  that  fsct^  althongh  competent  to  proTO  any  other  tlimHn^ 
snbstantiTe  part    Bishop  on  Marriage  and  Diroroe,  §  447. 

There  is  no  error. 


BLaskivb,  appellant,  y.  Botbxeb. 
(isH.aeiu 

mmi  mn^mi — aeUon  b^f  matUr  againti  ikkrd  pmrmm  fir 


Flsintur  employed  laboren  to  woA  on  his  fum,  under  wxfUen  eontrMts 
wherel^  they  were  to  recelTe  part  of  the  erope  for  their  ■errieea.  jB«IcI,(1) 
that  he  oonld  mslntain  en  action  againet  defendant  for  iwHa^iiy  them  to 
break  their  oontraets;  (9)  that  it  was  no  defense  that  the  eontiaeta  were 
unreasonable. 

ACTION  to  recover  damages  for  enticing  away  laborers.  In 
his  complaint^  the  plaintiff  alleges  that  he  had  employed 
certain  laborers,  naming  them,  to  work  on  his  farm  daring  tiie 
year  1871,  under  written  contracts;  and  that  while  they  were  at 
work  according  to  the  terms  of  said  contract,  the  defendant^  in 
l^larch  of  that  year,  onlawfally  enticed  and  persuaded  said  laborers 
to  leave  his,  the  plaintiffs,  employment,  and  unlawfully  harbored 
and  detained  them  for  the  space  of  ten  months.  For  this,  plaintiff 
demands  damages,  eta 

The  case  states  that,  after  hearing  the  evidence  on  both  sides  and 
before  the  case  was  left  to  the  jury,  his  honor  decided  that  the 
plaintiff  was  not  entitled  to  recover  upon  his  complaint  filed.  Te 
which  ruling  plaintiff  excepted,  submitted  to  a  nonsuit^  and 
appealed* 

W.  A.  Ordham  (with  whom  was  J.  W.  Oraham  and  MeOortie  J 

Bailey),  for  appellant. 

itoDMAN,  J.  We  take  it  to  be  a  settled  principle  of  law,  that  if 
one  contracts  upon  a  consideration  to  render  personal  services  foi 


JANUABY  TEEM,  1874.  T%\ 

Hanklnw  v.  Bolster. 

another,  any  tliird  person  who  malicioasly,  that  is,  without  a  law* 
ful  justification,  induces  the  party  who  contracted  to  render  the 
service  to  refuse  to  do  so,  is  liable  to  the  injured  party  in  an  action 
for  damages.  It  need  scarcely  be  said  that  there  is  nothing  in  thii 
principle  inconsistent  with  personal  freedom,  else  we  should  not 
find  it  in  the  laws  of  the  freest  and  most  enlightened  States  in  the 
world.  It  extends  impartially  to  eyeiy  grade  of  senrice,  from  the 
most  brilliant  and  best  paid  to  the  most  homely,  and  it  shelters  our 
nearest  and  tenderest  domestic  relations  from  the  interference  of 
malicious  intermeddlers.  It  is  not  deriyed  from  any  idea  of  prop- 
erty by  the  one  party  in  the  other,  but  is  an  inference  from  the 
obligation  of  a  contract  freely  made  by  competent  persons. 

We  are  relieyed  from  any  labor  in  finding  authorities  for  this 
principle,  by  a  very  recent  decision  of  the  Supreme  Oourt  of  Massa- 
chusetts, in  which  a  learned  and  able  judge  deliyers  the  opinion  of 
the  court.    Walker  t.  Oronin,  107  Mass.  655. 

That  case  was  this:  The  plaintiffs  declared  in  substance  that 
they  were  shoemakers,  and  employed  a  large  number  of  persons  as 
bottomers  of  boots  and  shoes,  and  defendant,  unlawfully,  and  intend* 
ing  to  injure  the  plaintiff  in  his  business,  persuaded  and  induced 
the  persons  so  employed  to  abandon  the  employment  of  the  plaintiff, 
whereby  plaintiff  was  damaged,  etc. 

A  second  count  says  that  plaintiff  had  employed  certain  persona 
named  to  make  up  stock  into  boots  and  shoes,  and  defendant,  well 
knowing,  etc.,  induced  said  persons  to  refuse  to  make  and  finish 
such  boots  and  shoes,  etc. 

The  third  count  is  not  material  to  be  noticed. 

The  defendant  demurred.  The  court  held  each  of  the  counts 
good. 

I  shall  make  no  apology  for  quoting  copiously  from  this  opinion, 
because  the  high  respectability  of  the  court,  and  the  learning  and 
care  with  which  the  question  is  discussed,  make  the  decision  emi- 
nently an  authority. 

''This  (the  declaration)  sets  forth  sufiSciently  (1)  intentional 
and  willful  acts,  (2)  calculated  to  cause  damage  to  the  plaintiffs  in 
their  lawful  business,  (3)  done  with  the  unlawful  purpose  to  cause 
such  damage  and  loss,  without  right  or  justifiable  cause  on  the 
P'lrt  of  the  defendant  (which  constitutes  malice),  and  (4)  actual 
ilamage  and  loss  resulting.'' 

The  general  principle  is  announced  in  Gom.  Dig.,   Action  on 
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the  Case,  A.  '^  In  all  oases  where  a  man  has  a  temporal  loss  ot 
damage  by  the  wrong  of  another,  he  may  have  an  action  upon  the 
ease  to  be  repaired  in  damages.''  "  The  intentional  cansing  sach  loss 
to  another,  without  justifiable  cause,  and  with  the  malicious  pur- 
pose to  inflict  it^  is  of  itself  a  wrong."  See  Garew  t.  ButAmford, 
106  Mass.  1,  10,  11. 

''  Thus  every  one  has  an  equal  right  to  employ  workmen  in  his 
business  or  service;  and  if,  by  the  exercise  of  this  right  in  such 
manner  as  be  may  see  fit,  persons  are  induced  to  leave  their  employ* 
ment  elsewhere,  no  wrong  is  done  to  him  whose  employment  they 
leave,  unless  a  contract  exists  by  which  such  other  person  has  a 
legal  right  to  the  further  continuance  of  their  services.  If  such  a 
contract  exists,  one  who  knowingly  and  intentionally  procures  it  to 
be  violated,  may  be  held  liable  for  the  wrong,  although  he  did  it 
for  the  purpose  of  promoting  his  own  business. 

**  Every  one  has  a  right  to  enjoy  the  fruits  and  advantages  of 
his  own  enterprise,  industry,  skill,  and  credit.  He  has  no  right  to 
be  protected  against  competition;  but  he  has  a  right  to  be  free 
from  malicious  and  wanton  interference,  disturbance  or  annoy- 
«noe.  If  disturbance  or  loss  come  as  a  result  of  competition,  or 
the  exercise  of  like  righte  by  others,  it  is  damnum  absque  injuria, 
unless  some  superior  right  by  contract  or  otherwise  is  interfered 
with.  But  if  it  come  from  the  merely  wanton  or  malicious  acte  of 
ethers,  without  the  justification  of  competition  or  the  service  of 
any  interest  or  lawful  purpose,  it  then  stands  upon  a  different 
footing,  and  falls  within  the  principle  of  the  authorities  first 
referred  to." 

''It  is  a  familiar  and  well-established  doctrine  of  the  law  upon 
the  relation  of  master  and  servant,  that  one  who  entices  away  a 
servant,  or  induces  him  to  leave  his  master,  may  be  held  liable  in 
damages  therefor,  provided  there  exists  a  valid  contract  for 
continued  service  known  to  the  defendant.  It  has  sometimes  been 
supposed  that  this  doctrine  sprang  from  the  English  statute  of 
laborers,  and  was  confined  to  menial  service.  But  we  are  satisfied 
that  it  is  founded  upon  the  legal  right  derived  from  the  contract, 
and  not  merely  upon  the  relation  of  master  and  servant,  and  that 
it  applies  to  all  contracte  of  employment,  if  not  to  contracts  ot 
every  description. 

In  Hart  v.  Aldridge,  Oowp.  54,  it  was  applied  to  a  case  ver} 
much  like  the  present. 
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In  Ounter  y.  AstoTy  4  J.  B.  Moore,  12,  it  was  applied  to  the 
•enticing  away  of  workmen  not  hired  for  a  limited  or  constant  period, 
bat  who  worked  by  the  piece  for  a  piano  manofacturer. 

In  Sh&pperd  v.  Wakeman,  Sid.  79,  it  was  applied,  to  the  loss  of  a 
-contract  of  marriage,  by  reason  of  a  false  and  malicious  letter 
claiming  a  previoas  engagement. 

In  Wimmare  t.  Oreenbank,  Willes,  577,  the  defendant  was  held 
liable  in  damages  for  unlawfully  and  unjustly  ''procuring,  entic- 
ing, and  persuading ''  the  plaintiffs  wife  to  remain  away  from  him, 
whereby  he  lost  the  comfort  and  society  of  his  wife,  and  the  profit 
and  advantage  of  her  fortune.    Barbee  v.  Armstead,  10  Ired.  530. 

In  Lumly  t.  Oye,  2  El.  &  Bl.  216  (20  Eng.  L.  ft  E.  B.  168),  the 
plaintiff  had  engaged  Miss  Wagner  to  sing  in  his  opera»  and  the 
defendant  knowingly  induced  her  to  break  her  contract  and  refuse 
to  sing.  It  was  objected  that  the  action  would  not  lie,  because 
her  contract  was  merely  executory,  and  she  had  never  actually 
entered  into  the  service  of  the  plsdntifl;  and  Oolbbidge,  J.,  dis- 
sented, insisting  that  the  only  foundation  for  such  an  action  was 
the  statute  of  laborers,  which  did  not  apply  to  a  service  of  that 
character ;  but,  after  full  discussion  And  deliberation,  it  was  held 
that  the  action  would  lie  for  the  damage  thus  caused  by  the  de 
iendant." 

To  the  same  effect  are  Jones  v.  Jeter,  48  Oa.  881,  and  SaU&r  v. 
Howard,  id.  601,  in  both  which  oases  the  servants  enticed  were 
employees  in  husbandry.  The  only  case  to  the  contrary  that  we 
are  aware  of  is  Burgess  v.  Carpenter,  2  Rich.  (S.  0.)  7 ;  but  the 
authorities  relied  on  in  that  case  seem  to  us  not  in  point.  And 
idthough  this  action  is  not  brought  under  our  act  of  1866  (Bat 
Rev.,  ch.  70),  yet  that  act  is  evidence  of  the  common  law. 

It  is  suggested  (for  we  did  not  have  the  benefit  of  an  argument 
for  the  defendant),  that  in  the  present  case  the  contract  between 
the  plaintiff  and  Eastwood  and  Wilkerson  is  unreasonable  and 
therefore  void.  We  cannot  suppose  it  to  be  contended  that  this 
courts  or  any  court,  when  there  is  no  suggestion  of  fraud,  can 
inquire  whether  the  reward  agreed  to  be  paid  to  a  workman  is  the 
highest  that  he  might  have  got  in  the  market,  and  to  declare 
the  contract  void,  or  to  make  a  new  one  if  it  thought  not  to  be  the 
highest.  No  court  can  make  itself  the  guardian  of  persons  sh% 
juris*  That  would  be  an  assumption  inconsistent  with  their  free- 
lorn.     We  suppose  the  objection  to  point  to  that  part  of  the  con« 
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tract  which  ig,  in  sabstance,  that  if  either  party  of  the  second 
part,  or  any  person  for  whom  they  contract,  shall  misbehave  in  (its 
Tpinion  of  the  party  of  the  first  party  snch  misbehaving  party  shal] 
quit  the  premises  and  forfeit  to  the  party  of  the  first  part  all  his 
interest  in  the  common  crop. 

It  is  said  that  these  provisions  make  the  plaintiff  a  jadgc  in  his 
own  cause,  which  the  law  will  not  allow,  and  that  they  are  mani- 
festly so  oppressive  and  fraudulent  as  to  avoid  the  whole  contract 
This  proposition  will  be  found  on  examination  to  go  much  too  far, 
even  as  between  one  of  the  parties  to  the  contract,  and  to  have  no 
application  as  between  one  of  the  parties  and  a  malicious  inter- 
meddler,  as  the  defendant  must,  in  this  stage  of  the  case,  be  con- 
sidered. 

It  is  not  necessary  to  decide  what  would  be  the  effect  of  such  a 
stipulation  in  an  action  on  the  contract  between  the  parties  to  it. 
But  as  there  seems  to  be  some  misconception  of  the  law  of  such  a 
case,  and  as,  although  there  are  numerous  authorities  on  the  quee* 
tion,  it  is  not  yet  of  "familiar  learning*'  in  our  courts,  a  few 
observations  will  more  conveniently  lead  us  to  the  question  aotoaUj 
presented. 

The  authorities  are  conclusive  that  the  parties  to  a  contract, 
if  there  be  no  fraud  or  concealment  of  the  interest,  may  agree  to 
make  a  person  interested,  or  even  one  of  the  parties  an  arbitrator 
to  decide  all  controversies  which  may  arise  under  the  contract,  and 
such  agreement  wiU  be  valid  and  effectual. 

In  Watson  on  Arbitration,  85,  it  is  said:  '^It  seems  that  it  is 
no  objection  to  an  award  that  the  arbitrator  was  a  party,  or  inter- 
ested in  the  matter  submitted,  provided  that  the  party  objectin|^ 
at  the  time  of  the  submission,  knew  that  the  arbitrator  was  so  inter- 
ested ;  as  in  the  case  when  Sergeant  Hards  took  a  horse  from  my 
Lord  of  Canterbury's  bailiff  for  a  deodand,  wd  thereupon  the 
archbishop  brought  his  action,  and  by  a  rule  of  oourt  it  was  re- 
ferred to  the  archbishop  to  set  the  price  upon  the  horse  ;  the  ser- 
geant afterward  sought  to  set  aside  the  award,  on  the  ground  of 
the  interest  of  the  archbishop :  but  it  was  denied  by  Lord  Halb, 
and  per  totam  curiam.  Oomb.  218 ;  S.  0. 4 ;  Mod.  S26  ;  Hard.  48 ; 
1  Inc.  &  W.  511.  See  also  Russell  on  Arbitration,  108.  In  Morse 
on  Arbitration,  it  is  said  that  a  person  interested  or  partial  is  in- 
competent to  act  as  an  arbitrator  (p.  100).  But  the  parties  may, 
if  they  choose,  waive  the  objection.     ''  They  are  at  liberty  to  select 
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ft  person  interested  or  a  person  prejudiced,  a  relation,  or  an  enemy 
of  either  of  them.    Strong  t.  Strong,  9  Gush.  560 ;  Fox  t.  Ham* 
ilton,  10  Pick.  376.   See  also  Morse,  108.    The  most  important  case 
on  this  question,  however,  is  Bangor  y.  Oroat  Western  R,  W.  Go,,  5 
H.  L.  72.    There  it  was  agreed  between  the  plaintifF^  who  con- 
tracted to  bnild  the  road,  and  the  company,  that  Brunei,  who  was 
the  engineer  of  the  company,  and  a  large  shareholder  in  it,  should 
be  the  judge  of  the  amount  and  value  of  the  work  done.    The 
Lord  Ohanoellor,  after  saying  that  Brunei  was  the  mere  agent  of 
the  company,  and  in  effect  the  company  itself,  continues  :  *^  It 
does  not  appear  to  me  to  be  necessary  to  institute  any  minute 
inquiry  as  to  how  far  the  calculations  of  Mr.  Brunei  were  accurate. 
/  thinJk  it  quite  enough  if  they  toere  bona  fide,  and  with  the  inten- 
tion of  acting  according  to  tiie  exigency  of  the  terms  of  the  con- 
tract.   The  company  expressly  stipulated  that,  during  the  progress 
of  the  work,  the  decision  of  the  engineer,  as  to  the  value  of  the 
work,  should  be  final.    If  the  appellant  thought  this  a  harsh  or  op- 
pressive clause,  he  ought  not  to  have  agreed  to  it.     It  does  not, 
however,  seem  to  have  been  unreasooable."    To  the  same  effect  are 
Elliot  V.  Southdown  It.  W.  Ob.,  2  De  Oex  &  Sm.  17  ;  ffawley  v. 
y.  S.  B.,  W.  G.y  id.  33;  Kimberloy  v.  Dtek,  13  Eq.  Gases,  1. 

The  case  of  Banger  v.  Great  Western  Bailway  Company  also 
holds  that  penalties  and  forfeitures  upon  a  contractor,  provided 
for  in  case  the  work  be  not  properly  done,  or  done  in  due  time,  are 
reasonable,  and  will  be  enforced,  even  to  the  great  loss  of  the  care- 
less or  dilatory  contractor. 

These  authorities  unquestionably  establish  that  such  stipulations 
are  not  void  or  voidable  even  as  between  the  parties,  and  it  has 
never  been  supposed  or  contended  that  they  made  the  whole  con- 
tract void  ;  as,  even  if  void  themselves,  they  are  clearly  separable 
from  the  other  parts.  Either  party,  therefore,  could  maintain  an 
action  on  this  contract. 

It  is  important^  however,  to  notice  that  none  of  these  authoritM 
goes  to  the  length  of  holding,  that  if,  after  the  contractors  had 
duly  performed  all  or  a  part  of  the  work,  the  plaintiff  had  mala  fide, 
or  without  lawful  cause,  discharged  them,  they  could  not  reoovor 
upon  the  contract.  The  contrary  is  implied  in  the  language  of  the 
Lord  Ohancellor  in  Banger  v.  Great  Western  Bailway  Co.y  and  is 
evidently  most  consistent  with  reason  and  justice.    The  power  st- 
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tempted  to  be  reserved  cannot  haTe  any  greater  effect  than  to  make 
the  discharge  prima  facie  lawful,  if  somnch  as  that. 

OontractSy  with  snch  stipnlations  as  we  find  in  the  pvesent,  are 
not  to  be  commended  as  precedents.  Snch  stipnlations  are  nnnaial; 
ihey  answer  no  nsef nl  purpose,  and  suggest  an  intent  (perhaps  is 
this  case  nntruly)  to  take  some  improper  advantage,  and  to  exact 
from  the  employees  a  decree  of  personal  deference  and  respect, 
beyond  that  civil  and  courteous  deportment  which  every  man  owes 
to  his  fellow  in  every  relation  in  life.  To  this  extent,  a  mntnal 
duty  is  implied  in  every  contract  which  creates  the  relation  of 
master  and  servant.  If  the  servant  fails  in  due  respect,  the  master 
may  discharge  him,  and  so,  if  the  master  fails,  the  servant  will  be 
justified  in  quitting  the  employment. 

Again,  it  is  suggested  that  the  contractors  of  the  second  part  in 
this  contract  are  croppers,  and  not  servants.  By  cropper,  I  under- 
stand a  laborer  who  is  to  be  paid  for  his  labor  by  being  given  a  pro- 
portion of  the  crop.  But  such  a  person  is  not  a  tenant  for  he  has 
no  estate  in  the  land,  nor  in  the  crop,  until  the  landlord  assigns  him 
his  share.  He  is  as  much  a  servant  as  if  his  wages  were  fixed  and 
payable  in  money. 

It  is  unnecessary  to  discuss  the  question  whether  one  who  mali- 
donsly  persuaded  a  tenant  to  abandon  his  holding  would  not  be 
liable  in  damages  for  snch  officious  intermeddling. 

But  whatever  may  be  the  effect  of  the  provisions  commented  cn^ 
as  between  the  parties  to  the  contract,  the  anthoritiea  are  dear  and 
decisive  that  a  person  in  the  situation  of  the  defendant  can  take  no 
advantage  from  them.  As  the  case  now  stands,  he  cannot  pretend 
to  pL.y  the  part  of  a  chivalrous  protector  of  defrauded  ignorance. 
For  the  present  at  least,  he  must  be  regarded  as  a  malicioua  inter- 
meddler,  using  the  word  '*  malicious  *'  in  its  legal  sense. 

There  is  a  certain  analogy  among  all  the  domestic  relations,  and 
it  would  be  dangerous  to  the  repose  and  happiness  of  families  if  the 
law  permitted  any  man,  under  whatever  professions  of  philanthropy 
or  charity,  to  sow  discontent  between  the  head  of  a  fiunily  and  its 
various  members,  wife,  chOdren  and  servants.  Interference  with 
such  relations  can  only  be  justified  under  the  most  special  circum- 
stances, and  where  there  cannot  be  the  slightest  suspicicn  of  a  spir^ 
of  mischief-making,  or  self-interest 

To  enable  a  plaintiff  to  recover  from  one  who  entices  his  servant, 
It  is  sufficient  to  show  a  subsisting  relation  of  eervieOy  even  if  it  be 
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determiiiable  at  wilL  In  Keane  v.  Boycott,  2  H.  BL  611.  uhe  plaintiff 
sued  a  reomiting  officer  for  enticing  his  servant.  The  servant  was 
an  infant  and  had  been  a  slave  in  St.  Vincents,  where  he  indentured 
himself  to  serve  the  plaintiff  for  five  years.  The  indenture,  of 
course,  was  void  upon  a  double  ground,  but  the  court  held  the 
plaintiff  entitied  to  recover.  Etbe,  0.  J.,  says  :  ''The  defendant 
in  this  case  had  no  concern  in  the  relation  between  the  plaintiff  and 
hie  servant ;  he  dissolved  it  officiously,  and  to  speak  of  his  conduct 
in  the  mildest  terms,  he  carried  too  far  his  zeal  for  the  recruiting 
service.''  In  Sykes  v.  Dixon,  9  Ad.  ft  EL  698,  that  case  is  distin- 
guished from  Keane  v.  Boycott,  upon  the  ground  that  the  servant 
had  quitted  his  master  before  the  defendant  employed  him,  and 
there  was  then  no  subsisting  relation  of  service.  Li  Svane  v.  Wal' 
ton,  2  0.  P.  615  (E.  L.  B.),  it  was  held  not  necessary  to  show  a 
valid  and  binding  contract  for  service,  but  only  the  existence  of  the 
relation.  If  the  servant  was  one  at  will,  the  action  could  be  sus- 
tained.   Salter  v.  Howard,  53  Oa.,  is  to  the  same  effect 

We  are  of  opinion  that  the  complaint  sets  forth  a  sufficient  causa 
of  action. 

The  judgment  is  reversed  and  the  case  remanded  to  be  proceeded 
in,  etc    Let  this  opinion  be  certified. 

Judgment  reversed. 

Bbabb,  J.,  dissented. 


NoBFLBBi  y.  Obohwbll^  appellant 

(TON.aasL) 

CbfMfdHKiMMrf  tow  — droiYiftn^  aeU,    OownanU,  agaimt  uhem  ettfereed. 

The  right  of  the  State  to  condemn  land  for  drains  rests  on  the  same  fonndatkMi 

as  its  right  in  cases  of  public  roads»  mills,  railroads,  Bchool-hoases,  etc    The 

acts  granting  such  powers  are  not  unconsUtationaL 
Where  a  covenant  is  not  to  be  performed  on  the  land,  but  oonoems  it,  the 

covenant  will  be  enforced  against  an  assignee  of  the  covenantor  with  notice. 
If  the  party,  from  whom  an  assignee  porchases,  cannot  complain  of  an  alleged 

misuser  of  an  easement,  the  assignee  cannot,  as  he  stands  in  the  shoes  of  him 

from  whom  he  purchased. 

ACTION  upon  a  covenant  of  defendant's  assignor.    All  the  facta 
pertinent  to  the  points  decided  are  set  out  in  the  opinion  of 
tbe  court 
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The  juiy,  npon  the  lasaeB  submitted  to  them  by  the  inQsidiiig 
judge,  found  a  verdict  for  the  plaintiffH,  Judgment  in  aoooidaiioe 
therewith,  and  appeal  by  defendants 

J.  L.  BridgerSf  Jr.^  for  appellant 

No  oounael  contra  in  this  oourL 

BonxAK,  J.  These  are  the  facts  material  for  the  present  par- 
pose  as  gathered  from  the  pleadings  and  yerdict. 

In  January,  1855,  Eaton  Cobb  and  the  plaintiff  Harrell  were  in 
the  possession  and  use  of  a  canal  lying  partly  on  their  own  lands 
and  partly  on  the  lands  of  others,  of  whom  the  defendant  was  one. 
It  passed  near  to,  but  did  not  touch,  two  pieces  of  land  then  bo- 
longing  to  one  Gregory,  which,  upon  his  death,  descended  to  Lloyd, 
after  whose  death  the  defendant  purchased  them  from  his  devisees. 

In  1855,  the  defendant  owned  certain  lands,  which  he  still  owns, 
which  lie  below  the  lands  of  the  plaintiffs,  and  at  or  nea^  the  mouth 
of  the  canaL  The  lands  which  he  purchased  from  the  devisees  of 
Lloyd  also  lie  below  those  of  plaintiffs,  and  are  separated  from  the 
canal  by  intervening  strips  of  land,  which,  in  1855,  belonged  to 
the  defendant,  and  still  do.  One  of  these  strips  is  thirty  feet  and 
the  other  three  hundred  and  fifty  yards  wide. 

On  January  25,  1855,  Oobb  and  Harrell  entered  into  a  covenant 
with  a  number  of  other  persons,  by  which  these  were  allowed  to 
drain  into  the  canal  several  pieces  of  land,  not  mentioned  in  the 
proceedings  in  the  county  court  of  Edgecombe  (presently  to  be 
mentioned  more  fully),  under  which  Cobb  and  Harrell  acquired 
their  right  to  the  canal.  This  covenant  provided  that  each  party 
might  determine  what  work  was  necessary  at  any  time  to  be  done  on 
the  canal,  and  he  was  empowered  to  do  it,  and  the  other  parties 
were  to  pay  their  several  shares  of  the  expense,  in  proportions  which 
were  fixed.  It  also  provided  on  what  terms  other  persons  might  be 
afterward  let  in  to  the  use  of  the  canal,  for  drainage.  It  expressly 
stipulated  that  it  should  be  binding,  not  only  on  the  parties  them- 
selves,  but  also  on  their  heirs  and  assigns,  quoad  the  lands  speci- 
fied in  it.     The  defendant  was  no  party  to  it 

On  the  29th  of  July,  1858,  the  parties  to  the  a>venant  of  1856 
entered  into  a  covenant  with  Lloyd,  by  which  it  was  agreed  that 
he,  his  heirs  and  assigns,  might  drain  his  lands  into  the  canal, 
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provided  it  should  not  be  entered  at  more  than  one  point  by  any 
ditch  from  one  of  the  pieces  of  land.  It  provided  that  ''all  the 
rights  and  privileges,  and  all  the  burdens  and  duties  conferred  and 
imposed  by  the  articles  of  agreement  of  January  20, 1855,  shall 
be  enjoyed  and  borne  by  the  parties  to  the  agreement  of  July  20, 
1858/'  with  certain  alterations  not  material  to  the  present  purpose ; 
it  also  provided  the  proportion  of  work  to  be  done  on  ibe  canal 
by  Lloyd,  his  heirs  and  assigns. 

On  the  10th  of  December,  1860,  the  devisees  of  Lloyd  conveyed 
his  lands,  referred  to  in  the  covenant,  to  the  defendant,  to  hold  to 
him,  and  his  heirs  and  assigns,  with  all.  the  privileges,  easements, 
appurtenances,  rights,  advantages,  burdens,  and  incumbrances 
thereunto  belonging  and  appertaining,  etc. 

After  this  deed  was  made,  the  intestate  of  plaintiff,  Norfleet, 
•did  some  work  on  the  canal,  and  after  a  refusal  by  defendant  to 
pay  Lloyd's  share  according  to  the  covenant  of  1858,  this  action 
was  brought  to  recover  it. 

The  defendant  professes  not  to  dispute  any  of  the  doctrines  upon 
which  the  decision  of  this  court  went,  in  a  former  case  between 
the  same  parties,  arising  out  of  the  same  matters,  reported  in  64 
N..  G.  1.  He  now  puts  his  defense  on  matters  not  then  appearing  on 
the  record,  and  it  will  be  convenient  to  consider  them  successively. 

1.  He  denies  that  Cobb  and  Harrell  owned  a  canal  in  1855.  He 
admits  that  there  was  a  canal  situated  as  described,  and  through 
which  the  water  from  their  lands  actually  flowed  through  his  lands; 
but  he  denies  that  they  had  any  rightful  title  to  the  easement 

We  think  it  unnecessary  to  consider  what  effect  the  acttlal  enjoy- 
ment of  the  easement  without  a  titie  would  have  on  the  present 
case,  for  we  think  that  Cobb  and  Harrell  did  have  a  title. 

At  February  term,  1847,  of  Edgecombe  county  court,  they  filed 
their  petition  against  the  present  defendant  and  others,  under  the 
act  of  1795  (Bev.  Stat,  chap.  40),  setting  forth  in  brief,  that  they 
aeverally  owned  lands  which  could  not  be  drained  except  through 
the  lands  of  defendants,  and  praying  for  a  jury  to  lay  off  a  canal, 
eta    It  was  ordered  accordingly. 

At  May  term,  1847,  the  jury  returned  that  a  canal,  as  prayed 
for,  was  necessary ;  prescribed  its  route  minutely,  and  assessed 
damages  to  the  owners  of  the  lands  through  which  it  would  pass. 
I'he  report  was  confirmed,  the  damages  were  paid  into  court,  and 
the  canal  was  cut. 
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As  the  law  then  stood,  the  petitioners  acquired  not  merely  ao 
easement,  but  a  title  in  fee  to  the  lands  condemned  by  the  jnry. 
No  irregularity  in  the  proceedings  has  been  pointed  oot,  and  if  any 
existed,  the  defendant  could  not  collaterally  impeach  the  decree  on 
that  account. 

The  defendant  takes  higher  ground,  and  contends  that  the  act 
of  1796  was  unconstitutional,  because  it  took  his  property /or  a 
tnere  private  purpose.  It  is  admitted  that  that  cannot  be  lawfully 
done,  and  the  only  question  on  this  point  is  as  to  the  character  of 
the  purpose ;  whether  it  was  to  the  benefit  of  one,  or  of  a  limited 
number  of  individuals  only,  or  of  such  general  and  public  utility, 
as  justifies  a  State  in  the  exercise  of  its  power  of  eminent  domain. 

It  is  well  known  that  in  the  Atlantic  section  of  this  State  there 
are  hundreds  of  thousands  of  acres  of  what  are  called  swamp  lands, 
which,  from  the  flatness  of  their  surface  and  the  filling  up  of  the 
natural  courses  of  drainage,  if  any  oyer  existed,  cannot  be  rdieted 
of  the  water  which  ordinarily  covers  them,  and  made  fit  for  human 
habitation  and  cultivation,  except  by  cutting  artificial  canals  from 
them  into  some  convenient  creek  or  river,  which  must  necessarily 
pass  through  the  intervening  lands  of  the  riparian  proprietors.  U 
these  canals  can  be  cut  only  by  permission  of  the  owners  of  the 
banks  of  the  necessary  outlets,  this  vast  area  of  fertUe  land  must 
remain  for  ages  an  uncultivated  and  unpopulated  wilderness,  and 
H  will  be  entirely  valueless  to  those  who  bought  it  from  the 
State  on  the  faith  of  its  laws.  An  act  which  aims  to  remedy 
so  great  an  evil,  affecting  so  many  persons  now  living,  and  so 
many  more  in  the  future,  must  be  deemed  one  of  general  and  pub- 
lic utility.  In  an  agricultural  view  it  now  benefits  the  whole  popula- 
tion of  that  part  of  the  State  in  which  these  swamps  are  found. 
The  right  of  the  State  to  condemn  lands  for  drains  rests  on  the 
same  foundation  as  its  right  in  cases  of  public  roads,  mills,  rail- 
roads, cartways,  school-houses,  forts,  light-houses,  etc  In  the  case 
of  public  roads,  it  has  never  been  doubted,  and  the  weight  ol 
authority  is  decidedly  in  favor  of  its  existence  for  the  other  pnr> 
poses  mentioned.  Roads  and  aqueducts  are  classed  together  in  the 
Institutes  as  servitudes  of  the  same  public  character.  In  the  swamps 
which  the  act  in  question  chiefly  affects,  the  canals  are  more  im- 
portant than  the  roads,  as  they  must  always  precede  them*  The 
right  to  drain  through  the  banks  of  a  natural  water-course  is  exactly 
«in)ilar  in  character  to  the  right  to  construct  dykes  or  levees  tf 
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keip  their  excessire  waters  from  overflowing  the  adjacent  lands,  a 
right  which  has  been  recognized  in  the  legislation  of  all  coantries 
from  the  most  ancient  times.  Witness  the  dykes  which  protect  the 
coast  of  Holland,  the  fens  of  Lincolnshire,  the  lands  on  the  Missis* 
dppi  and  on  the  Po.  Both  purposes  are  classed  together  in  our  aol 
of  1789. 

rhe  act  in  question,  and  others  of  a  like  character  respecting 
mills,  etc.,  are  of  ancient  date.  They  have  been  incidentally  sanc- 
tioned by  this  court  in  many  decisions,  and  if  their  constitutionality 
has  never  been  directly  affirmed,  it  may  be  because  it  was  never 
questioned.  These  acts  are  not  peculiar  to  North  Carolina.  Acts 
concerning  mills,  similar  to  ours,  exist  in  many  of  the  States 
(Washburn  on  Easements,  394  [329],  and  respecting  drainage  at  Ica^t 
in  Massachusetts  [Oen.  Stat,  ch.  148],  and  New  York  [2  R.  S. 
648];  People  v.  Nearing,  27  N.  Y.  [13  Smith]  306.)  The  constitu- 
tionality of  the  Mill  Acta  has  been  sometimes  questioned.  Wash  • 
bum  on  Easements,  414;  Tyler  v.  Beacher,  44  Vt.  648 ;  S.  0.,  8  Am. 
Rep.  398.  This  last  case  cites  the  principal  authorities,  and  quotes 
from  GooLBY,  J.,  in  a  Michigan  case,  to  the  efFect  that,  when  the 
StAte  reserves  a  control  over  the  parties  to  whom  the  easement  is 
given,  the  power  of  eminent  domain  may  be  lawfully  used  in  their 
behalf.  In  the  law  we  are  discussing,  the  State  reserves  sneh  a 
control. 

The  canal  is  the  private  property  of  the  petitioners,  but  all  may 
acquire  a  right  to  drain  into  it  on  just  terms,  and  their  reciprocal 
duties  may  be  regulated  from  time  to  time  by  the  courts.  We 
conclude  that  both  upon  reason  and  authority  the  natural  water- 
courses of  a  country  are  publici  juris  for  all  purposes  of  general 
utility,  whether  of  navigation,  for  public  landings,  tow-paths, 
levees,  or  the  outlet  of  canals. 

II.  The  defendant  contends  that  the  covenant  of  Lloyd  does  not 
run  with  the  land.  His  counsel  endeavored  to  distinguish  the 
present  case  from  that  in  64  N.  0.  1,  by  reason  that  it  ap- 
l)eared,  or  was  assumed  there,  that  the  canal  was,  in  part,  situated 
on  the  Lloyd  lands,  when  it  appears  now  that  it  does  not  touch 
either  piece,  although  it  is  near  enough  to  them  to  affect  them 
noinewhat. 

The  language  of  Lord  Ookb  in  Spencer^s  caee^  1  Smith's  L.  0. 28^ 
1008  not  require  a  physical  touch.  ''  But  although  the  covenant 
b0  for  him  or  his  assigns,  yet  if  the  thing  to  be  done  be  merely  cd- 
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lateral  to  the  Iniid,  and  do  not  touch  or  concern  the  thing  demisrd 
in  any  sort,  there  the  assignee  shall  not  be  charged."  In  this  caae 
the  thing  to  be  done  is  to  pay  for  work  done  on  a  canal  which  does 
not  toach  the  land  of  the  covenantor,  bnt  is  to  his  benefit,  and  the 
way  in  which  it  was  contemplated  to  obtain  that  benefit  more  fuUy 
and  directly,  was  by  connecting  the  land  with  the  canal  by  a  ditch, 
which  must,  of  coarse,  tonoh  the  land ;  and  its  not  being  in  esse 
at  the  time  makes  no  difference  when  assigns  are  mentioned.  I  cook- 
ing at  the  whole  agreement,  of  which  the  covenant  was  i»  part,  it  ij» 
clear  that  it  did  directly  concern  the  land. 

Many  cases  have  held  that  where  a  covenant  is  not  to  be  per 
formed  on  the  land,  bat  concerns  it,  the  covenant  will  be  enforced 
in  equity  against  an  assignee  of  the  covenantor,  with  notice,  as  the 
defendant  here  is.  Talk  v.  Moxhatfy  2  PhiL  776  (22  Cond.  E. 
Oh.);  11  Bew.  571;  West&rn  v.  MeDemwt,  1  Eq.  449 ;  2  Oh. 
App.  72;  Barrow  v.  Richardy  8  Paige,  851;  8t.  Andrew's  Church 
appeal,  67  Peon.  512. 

Independently  of  this,  however,  there  are  two  aigaments  which 
might  be  oat  of  place  in  a  mere  court  of  law,  bat  which  a  coort  at 
equity  is  entitled  to  notice,  that  must  be  considered  conolasiYe  of 
the  querition : 

1.  The  consideration  for  the  covenant  was  the  grant  oi  an  ease- 
ment which  became  appurtenant  to  the  land,  and  passed  with  it  to 
the  defendant  on  his  purchase.  This  easement  he  has  accepted 
and  enjoyed,  and  it  is  his  only  title  to  drain  the  land  into  the  canal. 
The  principle  is  generally  conceded,  and  it  is  certainly  equitable, 
that  when  the  benefit  and  burden  of  a  contract  are  inseparably 
connected,  both  must  go  together,  and  liability  to  the  burden  is  a 
necessary  incident  to  the  right  to  the  benefit.  Qui  seniit  commo- 
dum  sentire  debet  el  onus;  notes  to  8pencer*s  case,  1  Smith's  L.  0. 
143  ;  Savage  v.  Mason,  3  Oush.  318  :  Coleman  v.  Coleman,  7  Harv. 
100. 

2.  If  Lloyd  had  obtained  his  right  to  drain  into  the  canal  by 
proceeding  under  the  Revised  Code,  chap.  40,  as  he  might  have 
done,  it  is  clear  by  section  13,  that  the  obligation  to  contribute  to 
repairs  would  have  run  with  the  land.  When  the  same  rights  are 
obtained  and  the  same  burdens  assumed  by  a  contract  which  ex^ 
pressly  stipulates  that  the  burdens  shall  run  with  the  land,  there 
can  be  no  reason  why  such  a  stipulation  must  be  held  unlawful  and 
forbidden  to  have  that  effect.     If  Lloyd  had  proceeded  under  the 
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«oty  he  might  hare  made  the  defendant  a  party  for  the  purpose  of 
condemning  his  intervening  lands ;  bat  defendant  would  not  hare 
been  a  party  to  that  part  of  the  proceedings  which  gave  Lloyd  a 
•hare  in  the  canal  and  adjusted  his  duties  with  the  other  owners, 
for  the  defandant  had  no  share  in  the  canal  and  no  concern  in 
those  matters. 

TIL  Defendant  contends  that  Oobb  and  EEarrell  had  no  right  to 
permit  strangers  to  the  decree  of  the  county  court  to  drain  into 
the  canal,  whereby  a  greater  quantity  of  water  and  sand  has  been 
brought  down  upon  his  lands  then  was  contemplated  in  the  decree^ 
and  that  by  such  misuser  of  their  rights  they  forfeited  them. 

1.  The  first  answer  which  may  be  given  to  tliis  proposition  is, 
that  the  defendant  is  not  in  court  as  the  owner  of  the  lands  which 
he  owned  at  the  time  of  the  decree,  and  which  are  the  lands  in* 
jured  by  the  misuser,  but  as  the  assignee  of  Lloyd,  and  the  whole 
issue  is  upon  his  liability  m  such.  The  Lloyd  lands  are  not  in- 
jured by  the  misuser,  and  that  in  other  respects  he  is  injured,  ii 
not  pertinent  to  the  issue.  Besides,  Lloyd  could  not  complain  of 
the  alleged  misuser.  He  derived  his  right  from  the  new  owners, 
and,  by  his  covenant  with  them,  admits  their  rightful  ownership, 
and  the  defendant  stands  in  Lloyd's  shoes  in  respect  to  the  Lloyd 
lands.  If  the  defendant  is  damaged  in  these,  by  the  omission  of 
the  parties  to  the  covenant  to  repair  the  lower  portion  of  the  canal, 
the  covenant  points  out  his  remedy.  He  may  determine  what 
repairs  are  necessary  and  do  them,  and  compel  contribution  from 
the  other  parties. 

2.  Supposing,  however,  that  the  defendant  can  avail  himself  of  a 
defense  not  open  to  his  assignor,  and  assuming  that  the  lands 
which  he  owned  at  the  date  of  the  decree  are  damaged  by  the  mis- 
user, is  his  remedy  by  defeating  the  present  action? 

The  principle  established  by  the  authorities  cited  by  the  learned 
counsel  we  conceive  to  be  this:  If  the  owner  of  an  easement  over 
the  land  of  another  unlawfully  enlarges  it  to  the  injury  of  the 
owner  of  the  servient  land,  the  easement  is  lost  or  suspended  dur- 
ing the  continuance  of  the  misuser.  Washburn,  538;  Jones  v.  Tap- 
ling,  ,11  C.  B.  (N.  S.)  283;  Wood  v.  Cooper  Miners'  Co.,  14  C.  B.  428; 
Sharps  v.  Sancock,  7  Man.  &  6r.  354, 

In  the  last  case  the  easement  was  a  right  to  drain  over  the  land 
of  the  defendant;  the  plaintiff  altered  that  part  of  the  dniin  which 
wns  on  his  own  land,  so  as  to  throw  an  increased  quantity  of  water 
Vol.  XVI.  — 100 
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into  that  part  of  it  on  the  defendant's  land,  and  which  the  drfendmU 
was  hound  to  maifUain  in  repair^  thereby  increasing  his  bnrdeiL 
In  the  present  case,  the  defendant  (independently  of  his  liability  as 
assignee)  is  under  no  obligation  to  repair.  The  conolnsive  answer 
to  the  defendant's  proposition  is  this:  The  act  of  1795  implicitly 
allows,  and  the  Bevised  Code  expressly  proyidesy  that  strangers  to 
the  original  decree  may  drain  into  the  canal  (§  9),  and  it  would  be 
absurd  to  hold  that  what  may  be  done  in  invitum  may  not  be  done 
by  the  Tolnntaiy  agreement  of  the  parties.  The  possible  future 
enlargement  of  the  use  of  the  easement  was  contemplated  in  the 
grant  of  it,  and  was  therefore  not  unlawful  If,  howeyer,  the 
defendant  is  damaged  by  such  a  change;  if  the  capacity  of  the  canal 
at  its  mouth  is  insufficient  to  rent  the  increased  quantity  of  water 
Hewing  down,  or  if  the  owners  of  the  canal  n^lect  to  repair  it,  so 
that  the  water  spreads  oyer  the  defendant's  land,  it  is  clear  that  he 
has  a  remedy. 

The  acts  cited  and  the  common  law  cast  on  the  owners  of  the 
easement  the  burden  of  repair.  Washburn,  564;  Bgrmnoni  y.  PuJ- 
man,  Moody  ft  M.  404;  BeU  t.  Twonitftnan,  0.  B.  766.  But  a  right 
of  the  defendant  to  damages  for  a  breach  of  this  duty  would  not 
idieTe  him  from  the  present  liability. 

JudgmmU  affirmed* 
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A0GB88. 
RdUlmuM  4f.]    8b$  Btzdbhob,  778. 

AOCIDKNT. 
LiabOi^foraeMMialU^vr^topriiperig.]    ifite  Aonov,  879,  and  imH^  Mi 

ACCRETIONS. 

IKUe  to,  when  formed  hy  alluvion  — aUwoion  ftrom  art(flckU  eauMi.]  The  pio> 
prietor  of  lands  bounded  by  a  stream  of  water  is  entitled  to  all  aoeretloaf 
thereto,  caused  by  the  deposition  of  alluTion  thereon,  without  zegud  to  tlie 
question  of  whether  suoh  accretions  were  formed  solely  hy  natural  omsM 
or  hy  such  causes  influenced  hy  the  arUfidal  works  of  others,  and  without 
regard  to  the  question  whether  such  stream  is  navigable  or  not.  See  Xm- 
ingeton  t.  County  ofSt,  Clair  (111.).  516,  and  note,  824. 

ACTION. 

1.  TrmpoM  to  property -- aeoid&ntal  injury.']  Defendant's  harses,  wiiUs 
being  driven  by  him,  with  due  care  on  a  public  highway,  were  frightened 
by  a  locomotive,  became  unmanageable  and  ran  upon  plaintiff's  land  and 
broke  a  post  there.  Held,  that  the  defendant  was  not  liable  for  the 
damage.    Bro¥m  v.  Cottine  (N.  H.),  872,  and  note,  884. 

9.  Unintentional  injury,]  An  action  will  not  lie  for  an  unintentional  iijmy 
resulting  fhmi  the  exercise  of  one's  right  of  self-defense  where  neither 
negligence  nor  folly  is  proved  against  him.    Paaton  v.  Boyer  (IlL),  818. 

8.  Fbr  money  paid — iehen  indoreer  of  cheek  KMe.]  PlaintifT  loaned  Hobsoa 
money  and  received  therefor  the  check  of  Hobson  with  defendant  aa 
indorser,  the  indorsement  containing  the  words,  '*  waiving  demand  and 
notice."  Defendant  had  no  interest  in  the  transaction,  but  knew  what 
the  check  was  given  for.  Plaintiff  did  not  present  the  check  at  the  bank 
for  payment  until  a  year  had  elapsed  and  Hobson  had  become  insolvent. 
Held  that  an  action  for  money  paid  to  defendant's  use  would  lie ;  and  thai 
defendant  was  not  entitled  to  any  demand  on  the  maker,  or  notlee  of  imi» 
payment.    JBmery  v.  Hoheon  (Me.),  818. 

Treepaee  byaetof  etrangerJ]    See  Trbspabs,  881. 

By  matter  for  entieing  away  eertant.]    See  Uabtkr  asd  SBRTAar,  TBIK 

By  maaterfar  w^wry  to  s^rMml.]    iSSfs  Ma0ifhb  ahd  Sbbtaht,  848. 

ADVERSE  USER. 

hmerruptien  of—  queetion  for  jury.]  A  single  instance  of  attempted  farter 
ruption  of  an  adverse  user,  resulting  in  no  actual  interruption,  and  fol- 
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lowed  by  no  attempt  to  test  the  right,  doei  not  neoeMHtfUj  deatray  tbi 
preeomptlon  of  a  giant  founded  apon  a  ooer  in  otiber  nspeeta  mifltoleBtb 
Biieh  a  faet  is  to  be  eabmitted  to  the  Juy,  with  all  the  etioanutaiieH 
attending  it»  to  haye  its  natual  and  proper  weight  aoooiding  to  those  dr- 
eoBurtanoeSt  upon  the  qaestion  whether  the  oser  ftdrly  indicates  a  gnal 
Ommmt  y.  BulHmn  (Conn.),  10. 

AeBNCr. 
Paifmmtiifhtmk  ^  s>sato  iJrsiwt  bn  agmU  ^fimr  iipfrstfiii  ^  ^w^yj    Bm 

ALLUVION. 
Sm  AocB»now,  516,  and  fyaU^  014 

AI/TERATION  OF  INSTBUMENTa 
WWm§Uamk$ii^miU^    A^Nbootiablb  lHaTBuicBHTB,487. 

ANIMALS. 
M^  to hUlftkmtrttpatting or  damage  fM9aM     8eeDsnBmm<nf 


ASSAULT  AND  BATTBBT. 

1.  WhanjuBt^fiaibie,]  Defendant  and  plaintiffs  brother  were  in  eonlliot  when 
defendant  stmok  plaintiff  with  a  knife,  sapposing  him  to  be  the  brother. 
Plaintiff  had  in  fact  given  no  provocation  for  the  blow.  The  Juy  ioond 
for  plaintiff  and  aaaeased  his  damages ;  but  also  found  a  special  verdict 
**  that  the  blow  complained  of  was  struck  by  defendant  without  malice,  and 
under  drcumstances  which  would  have  led  a  reasonable  man  to  believe  it 
was  necessary  to  his  proper  self-defense."  HM,  that  the  Judgment  should 
have  been  for  defendant  on  the  special  verdict.  PaxianY.  Bo^eriVl), 
615. 

8.  UhirUefUionai  in^tifjf,]  A  person  is  not  liable  for  an  unintentional  ii^nry 
resulting  from  the  exercise  of  his  right  of  self-defense,  where  neither  neg- 
ligence or  folly  is  proved  against  him.  J5. 

RmmpUury  damage  in  aeU^fir.]    See  Dajcaobs,  270. 

ASSIGNMENT. 
Warrtmiif  an  eakbg  asi^nss.]    See  Wakra^ntt,  690. 

BANK. 

^tlfmmU  of  cheeks  drawn  by  agent  <tfter  expiraHon  <(fthe  ageneif.]  Plaintiff, 
being  about  to  leave  home  for  a  short  time,  gave  his  clerk  a  power  of 
attorney  to  draw  checks  on  a  bank  for  fifteen  days,  and  deposited  the 
power  of  attorney  with  the  bank.  Plaintiff  returned,  but  the  derk  ood- 
tinned  to  draw  checks  on  the  bank  for  several  months.  Meanwhile  the 
bank-book  of  plaintiff  had  been  several  times  written  up,  but  as  the  clerk 
was  plaintiffs  cashier,  the  fact  that  he  had  been  drawing  checks  after  the 
power  of  attorney  expired,  had  not  been  discovered  by  plaintiff. 


INDEX.  T^l 

amomita,  00  dxawn,  weie  lued  by  the  clerk  for  his  own  porpoaes.  3dd, 
IhAt  the  bftnk  was  llaUe  for  taeh  amounta.  The  bank  wae  guilt j  of  negll- 
fence  in  paying  ehecke  of  the  dark  dnwn  after  the  expiration  of  the  power 
of  attorney,  and  ooold  not  be  ezcoaed  beeanae  pUdntiif  had  failed  toez- 
nmina  the  letnmed  dieeloi  and  bank-book.  ManttfaehtreN^  NMmud- 
Bamk  ▼.  BmnmQXL)fnt, 

BJlTTSBY. 
8m  ▲HAm/r  ahd  Batvbbt. 

BEQUBST. 

BETTING  AND  GAMINe. 

Btotmrff  tf  italM-^ilMiaiMl.]  Plaintiif  and  another  depoidted  money  wltb. 
defendant  as  stakeholder  upon  an  onlawf al  wager.  Plaintiif,  claiming  to 
hare  won,  demanded  the  entire  deposit  of  defendant ;  but  defendant  re- 
fkued  to  comply  with  the  demand,  and  paid  the  money  to  the  other  party. 
In  an  action  by  plaintiff  to  reoorer  the  amount  depoeited  by  him,  hM 
(Pabk,  J.,  diBsentlng),that  plaintiff's  right  was  not  defeated  by  the  laol 
that  his  demand  cohered  the  whole  amount  of  the  stake,  and  was  rr.ade 
in  affirmance  of  the  wager.    Hale  ▼.  Sherwood  (Conn.),  87. 

BOUNDARY. 
Omitinuiion  nf  a  grtmt  howided  on  a  ttream.]    See  noie,  094. 

BRIBERT. 

Frepceai  to  receive  MbeJ]    A  proposal  by  a  public  officer  to  reeeire  a  Mbe  is- 
an  indictable  offense  at  oommmi  law.     WaUh  t.  Peopie  (DL),  (M. 

BURDEN  OP  PROOF. 
Am  to  caneideratian  of  promiseory  note.]    See  Nbootiablb  IirsTBlTianrn,  410. 

BURGLARY. 

Breaking  out — varianee.]  Defendant  was  charged  in  an  indictment  with 
*  breaking  and  entering  "  a  house.  The  jury  were  charged  that  "*  if  they 
believed  the  defendant  (however  he  got  into  the  house)  broke  oat  of  it,  he- 
was  gnilty."    HM,  error.    State  v.  MePkerson  (N.  C),  7<I9. 

CARRIER. 

1.  HMUti^eftfifraeeaitUte  ofeervante  on  pcuttengers  —  exemplary  dtvmagee.]  Paa> 
eenger  carriers  are  responsible  for  assaults  and  batteries  committed  by 
their  employees  upon  passengers.  Hanson  v.  European  and  North  Ameri- 
eon  JRaihoay  Company  (Me.),  404,  and  jiote,  409. 

'1    «— -.]  Plaintiff  entered  defendant's  car  as  a  passenger,  his  dog  accompli 
aying  him.     While  the  train  was  in  motion,  a  brakeman  attempted  te- 
eject  the  dog  but  was  forcibly  prevented  by  the  plaintiff.     Afterward,  tha 
brakeman  suddenly  attacked  plaintiff,  inflicting  upon  him  serious  injuriefi 
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On  the  trial  of  an  actioi.  of  trespaas  therefor  against  the  oompanj,  tba 
eoart  charged  that  if  the  brakeman  "  was  acting  in  the  perf  ormanee  of 
hia  duty  as  brakeman,  he  would  be  jostified  in  ostaig  a  reasonable  degree 
of  force,  necessary  and  proper  to  accomplish  the  removal  of  the  dc^  from 
the  car,  but  if  he  used  more  violence  than  was  necessary,  and  inflicted 
on  plaintiff  blows  that  were  unnecessary  to  perform  his  duty,  the  company 
would  be  liable,  and  the  jury  may,  in  that  case,  award  punitive  or  exem- 
plary damages."    Held,  correct,  lb. 

8w  Bgeeuive  damitges.]  The  jury  returned  a  verdict  for  plaintiff  of  $^OOQl 
SM,  that  the  damages  were  not  so  clearly  excessive  as  to  Jostity  the 
court  in  setting  aside  the  verdict  on  that  ground.  lb. 

L  Bgeeting  pa$$enffer — stopping  ^^r.]  Plaintiff  was  a  paasengeron  tliecars 
of  defendants,  a  railroad  company,  under  a  contract  to  carry  him  from 
Charlotte,  N.  C,  to  Augusta,  Ga.,  with  the  privilege  of  stopping  at 
Columbia.  His  ticket  was  a  through  ticket  from  New  York  to  Savan- 
nah, with  coupons  for  the  different  roads  —  for  defendants'  road  there 
being  two,  one  from  Charlotte  to  Columbia,  and  one  from  Columbia  to 
Augusta.  On  the  passage  from  Charlotte  to  Columbia,  W.,  the  condoo' 
tor  on  the  train,  detached  both  coupons,  and  gave  plaintiff  a  conductor's 
check,  which,  by  the  rules  of  the  company  and  the  general  usage  of 
railroads,  was  good  only  for  that  trip.  Plaintiff  stopped  at  Columbia, 
and  the  next  day  took  the  train  for  Augusta,  in  chaige  of  J.,  another  con- 
ductor. On  this  tMdn,  his  ticket  was  again  demanded,  and  on  his  exhibit- 
ing the  conductor's  check,  and  his  ticket,  without  the  coupon,  to  Augusta, 
was  informed  by  J.  that  they  did  not  answer,  and  that  he  most  eithu 
pay  the  fare  to  Augusta  or  leave  the  train.  He  ftdled  to  pay,  and  was 
ejected  from  the  train.  HM^  that  the  act  of  J.,  in  ejecting  plaintiff  frooi 
the  train,  was  wrongful,  and  that  defendants  were  liable  in  damagea  thare- 
for.  PlaintiiPs  rights  grew  out  of  the  terms  of  his  contract,  giving 
him  the  privilege  of  stopping  at  Columbia.  He  did  not  owe  defendants 
the  duty  of  giving  notice  of  his  intention  to  stop,  or  of  m^lring  InqnlrieB 
as  to  the  force  and  eflbct  of  the  conductor's  cheek;  and  if  he  failed  to  give 
such  notice  or  make  such  inquiries,  he  was  guilty  of  no  ikegligenoe  of 
which  defendants  had  the  right  to  complain.  On  tlie  contrary,  the  duty 
of  taking  notice  of  and  regarding  his  right  to  stop,  was  owed  by  deftoad- 
ants  to  him,  and  when  conductor  W.  detached  the  coupon  from  Colombia 
to  Augusta,  he  should  have  delivered  in  its  place  some  token  having  the 
same  force  and  effect.    Paimer  v.  Ba/U^oad  (S.  C),  760. 

6.  Exemplm^y  damages.]  A  railroad  company  may  be  made  to  respond  In 
exemplary  damages,  for  the  miscondQct  of  its  agent  in  ejecting  a  pa*- 
senger.  lb. 

%.  lAmiUnff  time  for  oofmmtMing  action  agaifui  an  expre$i  eampanif.]  An  ex- 
press  company  gave  a  receipt  for  goods  containing  a  clause  exempting  it 
from  "  any  loss  or  damage  whatever,  unless  daim  should  be  made  ther^ 
for  within  ninety  days  from  the  delivery  to  it."  Heldp  that  an  aetloa 
against  the  company  for  non-delivezy  of  the  goods  was  not  barred  bj  ths 
lapse  of  ninety  days.    Porter  v.  Southern  Eaopreee  Co.  (S.  C),  782. 
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CASES  QVEBBULED,  DOUBTBD  OB  DENIED. 

fiAMSTT  0.  Saubbiibt  Majtofactdbiho  Co.,  48  N.  H.  600,  deniad.    CAoitf 

Y.SilMriUme 486 

Rromlet  V,  Elliot,  88  N.  H.  287,  qaestioiied.    Eadman  ▼.  Otark d65 

OoiOfONWHAi/TH  o.  HoLDBB,  9  Gnj,  7,  denied.  State  y.  Jf&umum 5 

Bmanb  e.  TUBRBULL,  2  Johns.  818,  explained.    Maih&r  t.  Okapmtm 48 

BoFKiHB «.  Walfolb,  10 N.  H.  180, denied.     Faff  y.  Parker.,. 878 

LorsLET  e.  Buhilnbll,  16  Conn.  826,  denied.    Fay  ▼.  Parker 808 

Fbttt  «.  TOOKBB,  21  N.  Y.  267,  conaideied.    Hale^.E^erM 110^  121 

PowBLL  «.  Bago,  8  Gray,  441,  qaeetioned.    Ccwnar  t.  BoBiimm 12 

4)uiHBT  e.  MOBBILL,  47  Me.  470,  oTerroled  in  part.    SmtOl  y.  Otmnieif 412 

BOBEBTSOir  9.  Bullions,  11  N.  Y.  24Q,  oonoidered.    Hole  ▼.  Sterttt. .  116,  181 
BTLABDe  «.  Flbtchieb,  L.  R.,  8  H.  L.  880,  questioned.    Broem  y.  CbBfcit. .  881 

Sawtbb  «.  Vauohan,  26  Me.  886,  explained.    Anoa  y.  OEMafdy 412 

^atb  e.  Babtlbtt,  11  Vt.  660,  denied.    8taie  t.  Ifmomem. 6 

State  V.  Ellis,  8  Conn.  186,  denied.    State  y.  Newnan 6 

State  e.  Hamilton,  11  Ohio,  denied.    State  y,  Jfetoman 6 

SWEBT  V.  CiTiT,  60  N.  H.  489;  9  Am.  Rep.  876, denied.    Okem  y.  BOm' 

etane 486 

Whifflb  9.  Walfolb,  10  N.  H.  180,  denied.    Faif  y.  Parker 808 

CHECK. 

■Hegiigenee  of  AofiA  in  paying.]    See  Bank,  676. 

When  indanerUMe  far  money  paid.]    Sm  Aonov,  618. 

CITY. 
See  Municipal  Cobpoeation. 

CONSTITUTIONAL  LAW. 

1.  BBempHan  firam  taxation  by  vote  qftowi.]  A  statute  autlioriied  towns  ia 
whidi  manufacturing  establishments  should  be  located  to  exempt  the 
same  from  taxation  for  a  term  of  jears.  Held,  that  the  statute  was  ua* 
constitutional  because  (1)  it  in  effect  authorised  unequal  taxation ;  and 
(2)  the  legislature  could  not  delegate  to  a  municipal  corporation  its  power 
of  determining  upon  what  property  taxes  shall  or  shaU  not  be  imposed. 
Brewer  Briek  Oampany  y .  Inhabitante  of  Brewer  (Me.),  896. 

% .]  The  remission  of  a  tax  bj  a  yote  of  a  town  is  in  substance  and  eflbet 

the  same  as  a  gift,  and  a  statute  authorising  it  is  void.  76. 

t,  BeguUUion  of  raOway  freighte.]  A  State  legislature  has  power  to  prohibit 
ui^ust  discrimination  in  railway  freights.  Chicago  and  AUon  B.B.Oo.y, 
People  e»  reL  Koemer  (HI.),  699. 

4. .]  An  act  prohibiting  not  only  unjust  discrimination,  but  aU  dis- 
crimination in  railway  freights,  hM  in  violaticm  of  the  State  constitution 
which  provided  for  the  passage  of  laws  to  prevent  unjust  discrimination. 
lb. 

% .]    B  eeeme  that  the  discrimination  Is  unjust  wkere  leas  rates  foi 

greater  distances  are  charged  only  oo  the  ground  of  the  existence  of  com- 
peting lines.  lb. 
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t.  Draining  aei$J\    The  right  of  the  State  lo  oondenm  land  for  diaiiiB  rests  on. 
the  same  fonndalloii  as  its  right  !n  esses  of  public  roads,  mills,  raUroadsr^ 
sohool-hoiises,  eto.    The  sets  giantliig  soeh  powers  are  not  nnoonstita 
tlooaL    JStmrf^  y.  OnmMM  (N.  0.),  787. 

CONTEMPT. 

1.  Wk&i  MfuMntet.]  Contempts  are  of  two  kinds*  diieet  and  oonstractlve ;  a 
diieet  oontempt  is  one  oflfered  in  the  presence  of  the  court  while  sitting 
Jndidallj ;  a  constmctiTe  contempt  is  one  which  tends  to  ohstmct  and  em- 
banass  a  coort,thoogh  the  act  be  not  done  in  its  pxesence.    People  ▼.  WU- 

%  -^— .]  The  publication  of  an  article  hj  any  person,  eyen  i^  a  newspaper 
at  a  place  remote  from  that  where  the  ooort  is  being  held,  concerning  a 
case  pending  in  court,  and  which  has  a  tendency  either  to  prejudice  the 
public,  to  corrupt  the  administration  of  justice,  to  influence  the  court  bj  a- 
threat  of  "  popular  clamor,"  or  to  reflect  on  the  tribunal,  the  parties,  the 
jurors,  the  witnesses  or  the  counsel,  hM  a  contempt  of  court  and  punish- 
able as  such  by  a  process  of  attachment.  lb. 

8. .]    All  acts  which  impede,  embarrsss  or  obstruct  a  court  of  justice,  or 

which  tend  to  produce  such  efiects,  whether  done  in  or  out  of  court,  are  to 
be  considered  as  done  in  the  presence  of  the  court,  and  are  punishable  aa 
contempts.  i5. 

4.  Paw&r  of  the  eawrt  to  fmniah  thertfor,}    The  power  to  punish  oontempt  is- 

original  with  all  courts  of  justice,  and  is  detennined  by  the  piindplea 
of  the  common  law  and  is  not  limited  by  existing  statutes.  25. 

6.  Publicatiane — diedaimer  by  piMUher.]  The  meaning  and  intent  of  a  pub- 
lished article  are  to  be  determined  by  a  fair  interpretation  of  the  lan- 
guage used,  and  are  matter  of  law  for  the  court  as  to  whether  or  not  they 
constitute  contempt,  and  any  disclaimer  on  the  part  of  the  publisher  as  to 
any  intentional  disrespect  to  the  court,  is  not  a  sufficient  ground  for  dis- 
charging a  rule  to  show  cause  why  an  attachment  should  not  issue,  lb, 

8.  — .]  Where  a  party  is  under  a  rule  to  show  cause  why  an  attachment 
should  not  issue  against  him  for  oontempt,  a  mere  excuse,  without  a{h 
pearance,  is  not  sufficient  ground  for  discharging  the  rule,  and  will  only 
affect  the  question  of  punishment.  Jb. 

CONTRACT. 

..  LimUing  locoHon  of  railroad  depot,]  Action  to  enforce  spec)flc  performance 
of  a  contract  to  locate  a  railroad  depot  upon  plaintiff^'s  land  and  at  no 
other  point  in  the  town.  Held,  that  the  contract  was  void  as  against 
public  policy.    Marsh  v.  Fairbury  and  North-toeitem  B,  B,  Co,  (111.),  564. 

5.  JUegal — between  phyeieians,]    A  contract  by  a  physician  to  take  the  office  of 

another  and  practice  therein  in  the  name  of  the  other,  held,  void  as  against 
public  policy.    Jerome  ▼.  Bigelow  (111.),  597. 

Made  on  Sunday.}    See  Burdat. 
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CONTEIBUTION. 
BfhD&en  (»-9ureUei.]    See  Nisgotiablb  tRwntVMMom,  71 

CORPORATION. 

1.  When  not  liable  to  pay  for  eenieei  of  director.]  The  law  Iom  not  hnplj  « 
promise  on  the  part  of  a  railroad  oompanj  to  pay  kte  directore,  for 
aerrices  as  such.  Rockford»  Boek  Island  and  81.  Louis  B.  R.  Co.  ▼.  Sage 
(Dl.),  587. 

8.  ——.J  Directora  of  a  railroad  compaDj  agreed  to  allow  (hemselTee  $1,000 
each,  for  senrices  and  expenses,  bat  no  formal  riMolation  to  that  efiect 
was  adopted  by  the  board  of  directors.  JSM^  that  the  companj  was  nos 
liable  to  a  director  for  hia  services  and  expensea.  lb. 

&  — — .]  A  corporation  is  not  liable  for  serricea  performed  or  expenaaa 
incurred  prior  to  its  organisation.  lb. 

4.  Sepeal  of  charter.}  The  Port  Royal  Railroad  Ck)mpan7  was  chartered  in 
1857,  and  its  charter  waa  renewed  in  1870.  The  charter  of  1857  preaeribed 
the  mode  by  which  lands  might  be  condemned  to  the  use  of  the  company; 
and  by  a  general  act,  passed  in  1868,  a  diiferent  mode  of  condemning  laada 
to  the  ue  of  all  lailvoad  corporations  waa  pzewsribed.  Held,  that  the 
company  moat  proceed  in  the  mode  preacribed  by  the  act  of  1888.  MeOrta 
y.  Pori  BoyalB.  B.  Co.  (a  €.)»  720. 

See  FoRSieN  GoRPORA'nDNB,  682. 

COVENANT. 

Against  whom  eitforeed.]  Where  a  covenant  la  not  to  be  pertormed  oo  ilie 
land,  but  concema  it,  the  covenant  will  be  enforced  againat  an  aMlgnee  ol 
ilie  covenantor  with  notice.    Norfieet  v.  OrofMoeU  (N.  C.X  787. 

CRIMINAL  CONVERSATION. 

BMenee  in  oetkmfMr.}  In  an  action  lor  criminal  canvenMHon  with  the  wUa 
of  plaintiff,  eiddence  to  ahow  tlie  peeoniary  drcnmatancea  of  ilie  parti— 
at  the  time  of  the  commiBslon  of  the  ollbnse  ia  admiaaible.  Peter§  ▼. 
Lake  (DL),  508,  and  nOe,  506. 

CRIMINAL  LAW. 

L  UneerkdfUy  in  sentence.]  Where  a  person  was  seBteiiced  to  impiiaonment 
in  the  State  prison  for  a  term  of  one  year,  to  commence  apon  the  expi- 
ration of  another  term;  and  one  year  afterward  the  flrat  judgment  and  sei^ 
tence  were  adjudged  vcdd ;  held,  on  habeas  corpna,  tliat  the  sentence  either 
commenced  to  run  immediately  on  rendition,  and  had  expired,  of  it  was  void 
for  uncertainty,  and  in  either  csee,  the  prisoner  was  entitled  to  his  die- 
ehaige  from  the  State  prison.    A  parte  Boberts  (Nev.X  1. 

&  Lareenp — of  property  stolen  in  and  broitght  from  another  Stated  If  a  per- 
■on  commits  larceny  in  one  country  or  State  and  carries  the  goods  stolen 
into  another  country  or  State,  and  there  makes  any  removal  or  asportation 
of  them,  having  In  his  mind  the  intent  to  steal,  he  may  be  properly  indicted 
for  larceny  of  them  in  the  latter  locality.     ?^tnfe  v.  Kewman  (Nev.),  o. 
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&  IndieiaUeofenie — prapoeal  to  reemioe  bribe.]    Apiopooalby  «pabUe< 

to  receive  a  bribe  is  an  indictable  oflbnae  at  oommon  law.     Welsh  ▼. 
People  (lU.)*  509. 

1  Burglary  —  breaking  out  —  tarianee.]  A  defendant  cannot  be  eoii¥icted  of 
that  with  waicli  he  ia  not  diaiged.  Th&rtforet  where  Uie  Judge  below, 
upon  the  trial  of  an  indictment  charging  the  defendant  with  fareakin^ 
and  entering  into  the  honee  of  the  proeeeator  and  stealing  therefrom, 
charged  the  jorj  *'that,  if  they  believed  the  defendants  (however  Huj 
may  have  got  into  the  honae)  broke  out  of  it,  tbej  were  goiltj :"  3M 
to  he  error,  and  to  entitle  the  defendants  to  a  new  trial  State  ▼.  MePheft- 
eon  (N.  C),  709. 

.1.  Trial — emdeneeon  trial  of  joint  defendamte^  In  criminal  trials  against  two 
or  more  defendants,  the  judge  has  the  right  in  his  discretUm  to  sei^aiate 
the  evidence  bearing  upon  the  case  of  each,  and  to  instruct  the  jury,  as  to 
what  is  competent  against  one,  and  incompetent  against  another.  BUite 
V.  CMne  (N.  C),  771. 

C  Challenge  of  jurors.]  It  is  no  good  cause  of  challenge  that  the  juror  has 
farmed  and  expressed  an  opinion  adverse  to  the  prisoner,  such  opinion 
being  founded  on  rumor,  and  the  juror  furtker  stating  that  he  could  try 
the  case  according  to  the  law  and  evidence,  uninfluenced  by  anj  opinion 

he  maj  have  so  formed  from  such  rumor.  2b, 

» 

7.  Separate  trials  of  joint  indiUment,]     When  several  persons  are  jointly 

Indicted,  they  cannot  claim  separate  trials  as  a  matter  of  right.  Sudi  sep- 
aration la  a  matter  of  discretion  with  the  court.  lb, 

8.  Limiting  time  for  argument,]    In  trials  for  capital  felonies,  the  presiding 

judge  has  the  right  to  regulate,  by  reasonable  rules  and  limitations,  the 
aignments  in  the  cause :  Renee^  it  Is  no  good  ground  for  a  new  trial 
that  the  counsel  of  the  prisoner  was  limited  by  the  court,  in  his  remaiks, 
to  one  hour  and  a  half,  lb,  and  note,  775. 

DAMAGES. 

1.  SBiemplariforpuniiiee,inaetionefortort,]  InadvUaetkmforalortwhlflk 
may  also  be  punished  criminally,  punitive  or  exemplaij  damages  are  not 
recoverable.    Fay  v.  Parker  (N.  H.),  270. 

tw .]    In  trespass  for  an  assault  and  battery,  the  court  instructed  the  Jury 

that  if  they  found  for  the  plaintiff  they  might,  in  addition  to  the  compen- 
satofy  damages,  give  exemplary  or  punitive  damages.    3dd,  error.  J5. 

tL  -"-^O  Qu0re  whether  exemplary  or  punitive  damages  are  allowable  in  any 
dvil  action,  lb, 

4  Oentraets  pagdble  in  foreign  eoin,  E^oeeuUon.]  The  defendant  agreed  in 
England,  to  pay  the  plaintiffs  a  commission  of  five  per  cent  on  the  charier 
of  a  vessel  hired  for  thirty-three  thousand  three  hundred  dollan  in  hard 
Spanish  dollars,  1.  e.,  91,005.  Held,  that  the  brokerage  should  be  paid  in 
eoin  of  the  United  States,  equivalent  to  that  sum  in  hard  Spanish  doUaia, 
with  interest  from  the  day  it  was  payable ;  and  that  exeeutkm  shonld 
issue  spedflcally  for  the  coin.    Stringer  v.  Ooombe  (Bie.),  414. 
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ft.  Jb0fnp2^  agoMui  oarporaUon,]    A  oorpoimtion  jdmj  Im  made  to  lespoaa  \» 
exemplary  damages  for  the  miaoondact  of  its  agent-— as» for  Instance,  ft 
railroad  corporation,  for  the  mificondnct  of  a  oondaotor  in  ejecting  a  pep 
senger  from  the  train.   PtUmar  v.  BaUroad  (S.  C),  750. 

AmdmUalit^ury  to  property.]    See  Action,  872  and  note,  884. 

J»  aeUon  againii  carrier  for  aeeauU  of  servant,]    See  Cabbixb,  401 

Om  raking  grade  of  etreet,]    See  Municipal  Cobfobation,  001 

i»  aatioi^  nf  reipUnin.]    See  Rbplsvin,  462. 

DEFENSE  OP  PROPERTY. 

li  Bight  to  kUl  animals  damage  feasarU.]  A  statute  provided  that  no  person 
should,  in  any  way,  destroy  any  mink  between  certain  dates,  under  a  pen- 
alty  prescribed.  The  constitution  declared  that  "  aU  men  have  certain 
natural,  essential  and  inherent  rights/'  among  which  was  included  the 
right  of  "  protecting  property."  In  an  action  to  reooTer  such  penalty,  it 
was  proTed  that  defendant  shot  the  minks  upon  his  own  land  while  tiiej 
were  chasing  his  geese.  ir<»2e{,  a  good  justification  without  showing  that 
the  geese  were  in  imminent  daoger  and  could  not  otherwise  hare  been 
protected.    Aldrieh  y.  WrigU  (N.  H.),  889. 

i. .]   The  law  relating  to  the  defense  of  person  and  property  considered. 

Z, ^    Ouss  relating  to  the  killing  of  animals  tmspasrinf  €r  daoMfe 

feasant  collected.  Jb. 

DEPOSIT. 
Si  meim^ehemk^wkm  U  eompleUs  gj/t,]    3mGiit,M. 

DEVISE. 
See  Will. 

DIRECTOR. 
Whm  mrpereMon  not  MMe  to  pay  for  eerHeee  ifJ]    6m  CcmromATUm,  087. 

DOWER. 

Wkm  widauts  elaim  not  barred]  A  husband  conveyed  teal  estate  to  his 
wife,  and  both  united  in  a  conveyance  to  F.  A  (seditor  of  the  hosbaad 
procured  the  conveyances  to  be  set  aside  as  fraudulent,  and  obtained  poa* 
session  himself.  Held,  that  on  the  death  of  the  husband  the  widow  was 
entitled  to  dower.    Biehardeon  v.  Wyfnan  (Me.),  409,  and  noie^  408. 

DRAINAGE  ACT& 
8$$  OomnrcmONAL  Law,  787. 

EASEBiIENT 

If  the  party,  from  whom  an  asignee  purchases,  cannot  compfadB  of  an  alleged 
misuser  of  an  easement,  the  assignee  cannot,  as  he  stands  In  the  shoes  of 
him  from  whom  he  purchased.    Iforfieet  v.  OromweU  (N.  C),  767. 


Jj04  INDEX. 

EVIDENCE. 

EuAand  and  wife— evidence  qfaeesm,]  At  oomnMm  law,  ii«tllMr  the  hwbaiia 
nor  ihfi  wife  ie  allowed  to  proTe  the  tux  of  aooew  or  vtm^iormm ;  ead  «e 
meh  rale  ie  founded  "  upon  deoenoy,  moralitj  and  paUie  pdUojiT  tt  la  ad 
ehanged  by  a  statute  allowing  parties  to  testify  in  their  own 
BeifUn  y.  Bo$Mn  (N.  C),  Ttt, 

Bmrdm  qf  proqf  ae  to  eanrid&raUon  qf  pramitmrif  nsls.]    8m  Hi 

iBVFRimilT*  410. 

JmattlonforeHm.etm.]    Am  Gbdiival  OovrsnaTKni,  (M. 
On  trial qfdtfhtdmiUJUnil^  indieUd.}    See  CBXMnKALLkir,77L 

BXBCnnON. 
On mjitigmmi tysii a cmtraet pofftdfle in eain.]    8$$Ikmmm^4U, 


SXBMPLABY  DAMAeBU 
Wkm mBo9PaJbU in aeU^ne  qf tort.]    See  DiJiAaaB,9IO. 
Jn  eutian  ag&in§t  earrier.}   See  (iAbhtkb,  401 

BXPLOSION. 
flbiiiWsii  ag&inat  ieee  if.]    As  Ihbitsahob.  097. 


SXPRBSS  OOKPAHT. 
See  GABBiBB,7tt. 

FOBBIGN  GOBPOBATION. 

SlgMtek^andedllande.]    A  corporation  ereated in 

pupose of  ba/ing and  selling  lands  csnnot  boj  aad  Milder  hM 
petals,  lands  in  Illinois.    It  is  against  the  pnhllopolkf  of  DllMliL    Or 
f«B  ▼.  C%  qf3B§t  St.  Lame  (111.),  682. 

FORGERY. 
See  Nbootiablb  iKSTBUiCBm,  487. 

GAMING. 
See  BBimio  ahd  GAMure. 

GIFT. 

Wkencoinpiete—depoett%n$aieingeba7ik-'dedar<Uion  ofinteniUan,]  A  imltlij 
and  childless  widow  deposited  in  a  savingB  bank  $200  in  herofwa  mom,  aa 
trustee  for  W..  the  child  of  a  neighbor  and  friend.  Soon  after  she  told 
his  parents  that  she  had  deposited  such  sum  for  their  son,  and  aflsrwaid 
•poke  of  it  as  belonging  to  him.  She  afterward  drew  out  th«  moaej  at 
different  times  and  applied  it  to  her  own  use,  and  died,  leaving  a  will  in 
which  no  mention  was  made  of  the  deposit  or  of  W.  MM,  that  the 
deposit  was  a  complete  gift ;  that  the  depositor  coold  not  reroka  It,  and 
.  that  her  executor  was  liable  to  W.  for  the  amount.  Mmar  ▼.  Meffere 
(Conn.),  00. 


INDEX.  805 

HALB. 
ik  Jwre  JfofM.]    See  naU,  61. 

HIGHWAY. 

DtfM  in— negligence^  Plaintift'8  hone,  while  lMlagdil¥«ii  on  a  highivigf 
with  due  care,  became  frightened  withoat  plaintiff '■  fault  and  nui  off  the 
highway^  acrosa  private  property,  on  to  defendanf ■  tompike,  where  he 
waa  injured  by  falling  over  a  defectiye  bridge^  wliioh  defendant  waa 
bcona  to  repair.  HM,  that  defendant  was  liable.  Baldwin  ▼.  lie 
Oreentooods  Turnpike  Company  (Conn.),  88. 

Aeeidental  injury  to<me  an pubUe e^eet,]    See  note,  884. 

JMbilUy  qf  municipal  earporatien  far  ir^imee  ta  preperiy  mi  rattieig  grmde  ef 
etreet,}    See  Muhicipal  Cobfobatiov,  591. 

Nuieanee  in,]    See  Mukiczpal  Cospobatzov,  781. 

Mtdbroade  in.]    See  MmnciPAL  Gobpobatiov,  884. 

HUSBAND  AND  WIFB. 

1.  Neeeeeaeiee — UabiUty  tf  hueband  for  pew  rmL]  InanaettontoiMOfwttM 
rent  of  a  ehnieh  pew  hired  by  def endanfa  wife^  Md,  that  a  pew  ia  ad 
included  in  the  list  of  articles  known  aa  neceaaariea,  and  that  the  huabaad 
waa  not  liable  therefor.    St.  Jahn*e  Pariah  y.  Brenim  (Conn.),  17. 

IL  RBepeneSMlUy  of  hueband  far  uifife  iorte.\  Undarthe  lUinoia  atatuteaglT- 
ing  to  the  wife  the  control  of  her  eeparate  property,  and  of  her  owa 
earnings,  the  husband  is  not  liable  fbr  torts  of  the  wife  eommitted  during 
eoyerture  when  he  was  not  present,  and  in  which  he  In  no  manner  pav^ 
tictpated.    Jfoftm  y.  i2o6ion  (lU.),  878. 

Dowet    fekeneiaimfor^not  barred  by  firatudulenleomeifanoe,}    8eeJ)QfWwmf4Bk 

JWrfsnaj  ef  aeeeee.}    See  Bvidbiicb,  778. 

HiLBOAL  C0NTBACT8. 
See  CoKTBAcra. 

INDOBSBB. 
See  Aanos,  61& 

INJUNCTION. 

Maif  be  ieeued  om  Smnday.]    A  court  of  equity  may  lawftoUy  lane  aa  14vi* 
tkm  on  Sunday  where  necessary  to  preTont  Inepazable  iqjniy  to 
Lmmge^er  ▼.  Farirbwry,  ete.,  B,  B.Oe.  (IlLX  <HW,  and  fMls,854b 

mSANB  DBLUSION.         • 
See  Wnx,  478. 

INSUBANCE. 

FiBB. 

U  FkepeUey-^  eoneiruetion  of —fire  caused  by  eooploeion.]    ApolkifoC 
ance  provided  that  the  oompajiy  should  not  be  held  liable  *  for  aagr 
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or  damage  bj  fire  oauaed  bj  means  of  an  inyasion,  insurrection,  riot,  ciri. 
oommotioiiy  oir  mllitazy  or  OBorped  power,  nor  for  anj  loss  caneed  by  tha 
explosion  of  gnnpowder,  camphene,  or  anj  ezplosiye  subetanoe,  or 
explosion  of  any  kind."  HM,  tbat  the  company  was  not  exempted,  by 
rach  dansa,  from  liability  for  losses  by  fire  caosed  by  explosion,  bat  aini- 
I»ly  from  liability  for  losses  oocasioned  by  the  explosion  itself.  Oom 
mirokU  Iruuranee  Oompat^/  ▼.  BMnton  (OLX  ^7. 

ft  B^4MUTainM^appariionmmU  of  (omJ  Plaintiff  insored  goods  for  fSjOOO 
and  eflfocted  a  re-insnrance  with  defendant  for  $3,000,  the  policy  of  le-insnr- 
anoe  proyiding  that  the  loss  should  be  payable  **pr0  rata  at  the  same  time, 
and  in  the  same  manner,  as  the  re-insured  company.**  A  loss  happened, 
for  which  plaintiff  paid  $000  in  full  discharge  of  liaUlity.  EM,  that 
plaintiff  could  only  reooyer  fdOO  of  defendant.  JOintfii  Mutual  ins.  €h.  y. 
Andei  Im.  Oo.  (DL),  690. 

JURORS. 
QtaBffi^  of,4m  crim4nal  trioL}  See  GBDcnrAL  Law,  77L 

JURY. 
AMr^  atide  verdktjbr  {improper  infiuoneee.]    See  Nsw  Tbial^  419. 

LANDLORD  AND  TENANT. 

L  Leaee — outerwalU  of  demieed  prenmee.]  The  owner  of  a  building  leaseda 
^ store"  therein.  Held^  that  the  lessee  had  the  right  to  the  nse  and 
occupation  of  the  outer  walls  belonging  to  that  portion  of  the  tenement 
including  the  store,  for  the  purpose  of  posting  bills  and  nottces  thereon. 
mddU  V.  TAUUfiM  (N.  H.),  888. 

Il  Dtstruction  of  demieed  premieee  by  eaeuaUiee  oftoar — toA^n  tenant  releaeed,] 
Ck>venant  on  a  lease  for  seyen  years  from  1st  July,  18S0.  The  rent  which 
had  accrued  up  to  the  Ist  April,  1803»  had  been  paid,  and  the  action  was 
against  the  lessee,  to  reooyer  so  much  of  the  rent  as  had  accrued  from 
that  day  until  the  end  of  the  term.  The  defense  was,  that  the  defendant 
bad  been  deprlyed  of  the  beneficial  use  and  enjoyment  of  the  premises, 
aeoocding  to  the  intent  of  the  lease,  from  and  after  the  1st  April,  18fi3,  by 
the  oasnalties  of  war,  but  it  was  no  part  of  the  defense  that  the  defend 
ant  had  surrendered,  or  offered  to  surrender  the  lease,  or  otherwise  to 
Tonnlnd  the  contract,  and  it  was  in  eyidence  that  he  used  and  occupied 
the  premises,  after  the  dose  of  the  war,  in  1866,  until  the  end  of  the  term. 
Aid,  that  the  defense  set  up  was  insuffldent  to  relieye  the  defendant  from 
the  plaintiff's  claim.    Coogan  y.  Parker  (S.  C),  669. 

%  — ».]  The  authorities  reyiewed,  and  the  true  doctrine  applicable  to  ths 
defense  held  to  fte,  that,  where  there  is  a  substantial  destruction  of  ths 
snbject-matter,  out  of  whidi  rent  is  reseryed  in  a  lease  for  yean,  by  an 
act  of  Qod  or  of  public  enemies,  the  tenant  may  elect  to  resdnd,  and  on 
surrendering  all  benefit  thereunder,  shall  be  discharged  from  the  payment 
of  rent.  lb. 

i.  ^— .]  If  the  tenant  be  depriyed  of  the  beneficial  enjoyment  of  the  leasee 
premises,  according  to  the  intent  of  the  lease,  that  is  a  destruction  ol 
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the  sabjeM-matter  of  the  lease,  within  the  meaning  of  thoee  tenne  aa 
herein  oaed,  whether  there  be  a  phjaical  deatmction  of  the  piemiMa«ff 
not  lb. 

ft. .]    To  eomplete  the  defense,  the  tenant  moat  ahow  that  he  nadndad 

the  contiaet  bj  a  annrendery  or  offer  to  annender,  of  all 
whici-  remained  to  him.  lb. 

LABGBNY. 
Vfpnp&riifBMminanaih&rataie.]    AM0Bi]inui.L4W. 

TiKASBi. 

LBGAOT. 
See  Will. 

UTTOBAL  BIGHT& 
atgkU  U  mthmed.]  See  Bma-sbobm. 

9 

LORD'S  DAT. 

^mSuhdi^t. 

MARRIED  WOMAN. 
Sm  DowKB,  459 ;  Hubbahd  ahd  W 


MASTER  AND  SERVANT. 

1  Bifm^  to  e&natU  by  negligence  of  etheervant.]  A  dedaiation  alkged  thU 
plaintiff  was  employed  as  a  laborer,  in  repairing  a  cnlTert  lor  def endanti^ 
which  was  in  a  dangerons  condition  ;  that  the  danger  was  unknown  to 
him,  bat  known  to  defendants'  agent  and  roadmaster  in  diaige  of  the 
repairs ;  and  that  defendants,  bj  their  agent  and  roadmaster,  so  negli- 
gently condncted  the  repairs  that  plaintiff  was  injured.  Held,  that  the 
declaration  was  insufficient,  because  there  was  no  allegation  of  negligence 
on  the  part  of  the  defendants  in  selecting  competent  servants,  nor  that  the 
injiuy  waa  caused  by  the  dangerous  condition  of  the  culvert.  Defend- 
ants' roadmaster  and  plaintiff  must  be  deemed  fellow-servants.  LoMitft 
T.  AikiSiro^eoggin  BaOrocul  Go.  (Me.),  492,  and  note,  495. 

tL  AeHon  by  maeter  for  it^ry  to  eerwmt.}  Plaintiff  hired  laborers  to  make  a 
crop  on  hia  fiurm,  under  a  contract,  by  which  the  laborers  were  to  haye  on^ 
third  of  the  crop  for  their  services,  the  plaintiff  retaining  two-thirds  fot 
himself.  In  June,  one  of  the  laborers  was  shot,  and  so  severely  wounded 
that  he  waa  disabled  from  working  in  the  crop  for  several  weeks,  and,  ia 
consequence  thereof,  as  it  was  contended,  the  crop  made  was  much  leas  ia 
quantity  than  it  otherwise  would  have  been.  HM,  that  plaintiff  had 
anatained  no  legal  injury  which  gave  him  a  right  of  aedon  against  tba 
party  who  inflicted  the  wound.    BuTge$$y.  OwrpenUfr  (S.  C),  648. 

t   .]    The  common  law  gives  the  master  no  right  of  action  against  a  tUid 

person  for  an  injury  inflicted  upon  hla  aervant,  causing  loss  of 
except  where  the  servant  is  a  menial  one    umMe.  lb. 
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4.  Mcuter  Uahlsfor  torts  of  senani,]    A  manter  is  responflible  in  a  civil 

for  the  tortioufl  act  of  hisservant,  committed  in  Uie  conne  of  tiie  latter** 
employment,  and  it  makea  no  difference  that  the  act  was  done  willf  allj 
and  without  the  knowledge  of  the  master,  or  eyen  in  disobedience  of  his 
orders.    Bedding  ▼.  Sonth  CaroUna  R  B,  Co,  (8.  C),  681. 

f .  Oourse  c/  omployment.l  Whether  a  serrant  was  acting  in  the  coarse  of  hit 
employment  when  he  committed  a  tortious  act,  is  a  qaestion  of  fiu:t.  id 

H  Aotion  by  mast&r  againat  third  person  for  enUdny  aaaofy  mtoaiU.]  Plaintiff 
employed  laborers  to  work  on  his  farm,  under  written  contracts  whereby 
they  were  to  receive  part  of  the  crops  for  their  services.  SM^  (1)  that  be 
could  maintain  an  action  against  defandant  for  indudog  them  to  break 
their  contracts  ;  (2)  that  it  was  no  defense  that  the  oontiaots  were  nniea> 
sonable.    J9a<Mns  v.  JSsystor  (N.  C),  780. 

MINE. 

L  X«fl«0  of — eon'oe/yanoe  by  lessee.]  A,  being  seised  in  fee  of  a  tract  of  land, 
in  consideration  of  $2,000,  granted  to  B  **the  right  and  privilege  of  enter- 
ing in  or  upon,  by  himself  or  his  agents,  all  or  any  part"  of  said  tiBCt» 
"  for  the  purpose  of  searching  for  minerals  and  fossil  substances,  eoi»> 
ducting  mining  operations  to  any  extent"  he  "  may  deem  advisable,  and 
for  working,  removing,  selling  and  appropriating  "  to  his  own  use,  "  for 
the  term  of  ten  years  from,"  eta,  "all  *  *  *  phosphates  that  may  be 
found  on,  by  any  person  or  persons,  or  contained  in,  any  part "  of  said 
tract ;  provided  that  B "  shall  not,  at  any  one  time  during "  said  term, 
"engage  in  working  over  one-third  part"  of  said  tract;  such  one-third 
part  to  be  selected  by  him  as  often  as  he  may  desire.  The  deed  also  ton- 
tained  grants  to  B  of  the  right  to  cut  and  remove  trees  and  wood  — 
such  trees  and  wood  to  remain  the  property  of  A — and  of  a  general  right 
of  way,  with  the  privilege  of  constructing  railroads,  and  other  roads  and 
machinery,  to  be  used  in  the  transportation,  manufacture,  etc^  of  said 
substances,  with  the  right  to  remove  the  same  at  the  expiration  of  the 
term :  Held,  that  this  was  a  demise  of  the  phosphate  beds  for  the  term 
of  ten  years,  with  the  exclusive  right  of  raising,  selling,  disposing  of,  and 
manufkkcturing  all  phosphates  found  during  the  term,  and  l^t  B  had  the 
right  CO  divide  his  interest  and  convey  part  of  it  to  others.  Massot  v 
Moses  (S.  C),  697. 

8.  ^— .]  The  expression  **  that  may  be  found  by  any  person  or  persons,  or 
contained  in  any  part"  of  the  land,  distinguishes  this  case  from  Lord 
Mountfoy's,  Co.  Lltt.  165,  and  shows  an  intent  .to  convey  an  exdusiTB 
right,  and  not  one  in  common  merely  with  the  grantor;  and  this  eon 
Struction  is  aided  by  the  fact  that  the  consideration  was  an  entire  sofli 
demandable  at  the  delivery  of  the  deed,  and  intended  as  compensation  for 
the  right  granted.  lb: 

8.  — ^.]    The  principal  cases  on  the  subject  reviewed,  and  the  principles 
deducible  from  them  stated,   lb, 

1  .]    Unopened  veins  or  beds  of  minerals  contained  in  and  below  the  sur> 

face  of  the  soil  may  be  demised,  as  if  they  were  separate  pieces  of  land.  76. 
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Hw  .J    A  grants  for  a  term  of'  yean,  of  the  exdoaiye  right  to  search  for. 

take,  sell  and  dispose  of»  to  the  gnatee'e  use,  all  phoephates  found  daring 
the  term  in  a  designated  tiaet  of  land,  is  a  demise  of  the  beds  or  veinf 
of  phosphates  contained  in  the  land.  lb. 

MONEY  PAID. 
86$  Aanov,  518. 

MUNICIPAL  CORPORATION. 

1.  JAatiiityof,forn0gUgene4pfappaiifUessJ]  Aoitj^inpiiniuuioeolitsdMilev* 
appointed  an  inspector  of  steam  boilers  within  the  oitj,  and  by  bj^law  im* 
posed  a  penaltj  upon  any  person  who  should  use  such  a  boiler  withonk 
haying  it  tested  bj  the  inspector.  HM,  that  the  dtj  was  not  liable  tn 
the  negligence  of  the  inspector  in  the  discharge  of  his  dutj  —  he  being  an 
agent  of  the  State  and  not  of  the  citj.    Mead  y.  New  Bao&n  (Conn.)»  14 

J.  aty  ordinance,  validity  of — flagmen  at  raii/road  ero$9ing.'\  ▲  dtj  ordinanoa 
required  a  railroad  company  to  keepa  flagman  by  daj  and  a  red  lantern  bgr 
night,  at  a  point  where  its  track  crossed  a  street.  Heid,  that  the  reqnte- 
ment  was  not  reasonable,  the  crossing  being  an  ordinaiy  one,  and  nol 
unusually  dangerous.  Whether  such  a  requirement  is  within  the  consti- 
tutional limitations  in  the  exercise  of  the  police  power  is  a  question  f6r 
the  courts  to  dedde.  ToUdo,  Wahath  and  Weetem  R  B.  Co.  ▼.  CKfy  of  Jack- 
mmmUe  (111.),  611. 

%  Taaationbjf — medium  of  payment — offset  of  debt,]  Under  an  ordinance  to 
raise  supplies,  taxes  were  assessed  upon  plaintiff's  property  by  a  munidpal 
eorporation,  and  the  treasurer  of  the  corporation  being  about  to  enforce 
payment  under  the  provisions  of  a  general  ordinance,  requiring  all  taxes  to 
be  "  paid  In  spede  or  in  the  notes  of  spede-paying  banks,"  plaintiff  ofiered 
as  payment  a  debt,  of  equal  amount  with  the  taxes,  due  him  by  the  eorpo- 
lation.  Held,  that  the  plaintiff  had  no  right,  legal  or  equitable,  to  compel 
the  corporation  to  reoeiye  the  debt  as  payment  or  satisfaction  of  the  taxes, 
or  as  a  counterclaim,  or  as  a  set-off  or  discount.  TrenMm  v,  OhofHeaton 
(B.  C),  782. 

4  — .]  Taxes  of  a  munidpal  corporation  are  assessed  under  its  political 
powers,  and  where  its  ordinance  directs  the  medium  of  payment,  sndl 
erdinanoe  must  be  complied  with.  75. 

tL  FffWT  to  buM  market-houee.]  A  munidpal  corporation  was  authorlaed  by 
its  charter  to  "appoint  market-places  and  regulate  the  same."  RM, 
that  it  had  power  to  build  and  repair  a  market-house.  Smith  ▼.  0%  ^ 
Ifewbem  (N.  C),  786. 

-f.  Baitroadinetreet^righUofadioining  owner,]  Although  the  fee  of  a  stwt 
is  in  the  adjoining  owner,  a  munidpal  corporation  may  grant  the  right 
to  a  railroad  company  to  lay  its  track  in  the  street;  but  the  company  is  lia- 
ble to  the  adjoining  owner  for  injuries  to  his  premises  sustained  thereby. 
Indiwnapolie,  Bloomington  and  Weatem  R  B.  Co,  ▼.  Hartley  (111.),  624. 

T  LiahiiUy  for  faUure  to  keep  etreete  im,  repair — nuieanee,]    Where  a  munici 
pal  corporation  is  charged  by  law  with  the  duty  of  keeping  in  repair  thf 
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0treet0  and  aidewmUu  within  the  corporate  limits,  want  of  ordinary  can  i» 
tLe  tme  meaaoie  of  ita  liability,  when  it  ia  charged  with  having  canaed 
the  death  of  a  foot  paaaenger  by  its  negligence  in  not  keeping  iu  repair 
a  cellar  door  forming  part  of  the  aorfaoe  of  a  sidewalk.  JohntHan  ▼. 
ChofrUtitan  (8.  C),  781. 

8l  lAabilUy  for  ir^uriei  to propmtif  by  raiting  gr{^  — damage,]  By  the 

elevation  of  the  grade  of  a  street  in  a  city,  surface  water  flowed  into  the 
basement  of  pUdntSfTs  building,  and  thereby  the  bnilding  waa  li\inred 
and  the  walls  cracked.  SMp  that  the  dty  was  liable  for  the  damage,  but 
that  plaintiff  could  not  recoyer  damages  for  inoonvenlenoe  to  his  tenants 
or  ii^uiy  to  their  personal  property.  OUif  qf  J)taon  t.  Bak$r  (DX),  591, 
7M»te,598. 

ft.  OonttruUion  of  sewert.]    A  city  is  bound  to  nse  reasonable  care  in  the 
Btraction  of  its  sewers.  lb. 

10.  JMbOitif  for  if^wry  to  private  property  for  obetrtteHng  aeeese  thoreto.]  A 
dty  granted  to  a  lailroad  company  the  right  to  lay  its  track  along  a  etiocL 
The  company,  in  laying  its  track,  made  excavations  obstmcting  the  iit» 
of  plaintiff's  adjoining  premises  and  endangering  their  stability.  BM, 
that  the  dty  was  liable.     City  of  PMn  v.  Breretan  (HI.),  629. 

11.  Power  to  ieiue  bonde  —  unau^iortMd  bonde  widJ]  A  miinidpal  corpora- 
tion, without  express  authority  for  so  doing,  issued  bonds,  simply  for  the 
purpone  of  making  a  donation.  The  appellants  became  the  innocent  pur 
chasers  of  the  bonds  without  any  notice  of  the  want  of  authority  on  the 
part  of  the  corporation  to  issue  them.  SeUt,  that  the  acts  of  the  eorpoia- 
tion  were  tdtra  viree,  and  hence  the  bonds  so  issued  were  absolutely  void 
even  in  the  hands  of  an  innocent  holder.  BiseeU  v.  I%e  CUy  ef  Kankakee 
(ni.),  554. 

NECESSARIES. 

Ikf  not  include  reUgioue^utruetion,]    /Sm  Hubbahb  ahd  Wzni,  17. 

NEGLIGBNCK 

L  JAabUity  for  if^vry  to  pereon  eaueed  by  dtfeet  in  whrnrf-^agent  of  emntt 
when  reeponeible  -^ Joint  action  against  owner  and  agent  not  mainiaineMe,} 
Plaintiff,  the  driver  of  a  job  wagon,  was  ii^ured  by  stepping  into  a  hol^ 
in  a  wharf,  while  attempting  to  cany  a  seaman's  diest  on  board  a  veaseL 
The  part  of  the  wharf  where  the  accident  occurred  was  leased  to  A  ftB 
by  the  agents  of  the  owners  of  the  wharf,  for  the  purpose  of  loading  and 
.  dispatching  vessels,  the  agents  being  bound  to  repair.  Persons  going  to 
the  vessel  were  compelled  by  obstructions  in  other  parts  of  the  whaif  to 
take  the  route  which  plaintiff  took,  which  was  through  a  shed.  BM,  that 
the  owners  and  agents  were  liable  for  the  izgury  ;  but  that  the  liabill^ 
was  not  joint.  A  verdict  against  both  was  allowed  to  stand  against  the 
agents  on  the  discontinuance  of  the  action  as  against  the  owners  of  the 
wharf.    Campbell  v.  Portland  Sugar  Co.  (Me.),  508. 

i   .J    Wharf  owners  and  their  agents,  so  long  as  they  keep  the  wharf 

open  and  occupied,  or  rented  for  the  bushiees  of  loading  and  dispatddng 
vessels,  are  bound  to  all  whom  tbs  proffered  f^usUities  bring  there,  to  mm 
One  ears  to  keep  the  wharf  and  its  approaches  iu  crood  condition.  Bt, 
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ft.  Injury  to  person  not  a  pasunger  by  dtfeeU  in  railroad  platform.]  A  person 
not  a  passenger,  but  lawfiOlj  on  a  railroad  platform,  may  reooTer  for 
injuries  received  by  accidentally  stepping  throagh  a  hole,  negligently  left 
in  the  platform  by  the  company's  agent.  Toledo,  Wabash  and  Western  B, 
B.C    ▼.  (?rtMA  (m.),  618. 

4. ,1  Plaintiff  lawfully  entered  upon  a  railroad  platform  to  look  lor  cer- 
tain freight  belonging  to  his  employer.  He  accidentally  stepped  through 
a  hole  in  the  platform,  which  had  existed  for  two  years,  and  of  whloh 
the  company's  agent  was  aware.  HM^  that  there  was  evidence  Inim 
which  a  jury  might  find  a  verdict  for  plaintiff.  lb. 

J>tfeet  in  ieay.]    Bee  Highway. 

Liability  qfa  mwUeipaleorporationfornegligenee  of  its  opjwiiirsii.]    Qm  Mmn- 

CIFAIi  COBPOKATIOir,  14. 

Of  bank  on  payment  of  cheeks.]    See  Bahk,  678. 
Proatknate  eauss  of^  que^iion  for  jury.]    See  Nuisahob,  4S8. 

Bee  Action,  872,  and  naU^  884. 

NEaOTIABLB  INSTBUMBNT8. 

L  What  constitutes  a  promissory  note  —  due  bill.]  A  writing  in  these  woids^ 
"  Due  C.  D.  seventeen  dollars,  value  received,  A  B.,"  held  (FosrSB  and 
Phelps,  JJ.,  dissenting),  not  to  be  a  *'  promissory  note  not  negotlabla^'* 
jrithin  the  statute  limiting  the  time  of  suing  on  such  instruments.  Okfr* 
Tier  V.  Loekwood  (Conn.),  40,  and  note,  48. 

t.  Promissory  note — joint  and  seeeral^  A  promissory  note  written  "I  pronite/' 
etc,  and  signed  by  several  persons  as  makers,  is  joint  as  well  as  severaL 
Monson  v.  Drakdey  (Conn.),  74 

ft.  — -,  surety  — party  adding  name  after  inception — contribution.]  A  pion- 
issory  note,  due  on  demand,  was  executed  by  the  maker  and  two  sureties 
and  delivered  to  the  payee.  Afterward  the  payee,  becoming  dissatisfied 
with  the  responsibility  of  the  names  attached,  required  the  maker  to  fur- 
nish additional  security.  Thereupon  the  defendant,  at  the  maker's  request, 
signed  the  note  under  the  signatures  of  the  sureties  and  took  from  the 
maker  collateral  security  for  his  risk.  The  plaintiff,  one  of  the  sureties* 
was  compelled  to  pay  the  note  and  brought  action  against  the  defendant 
for  contribution.  Held,  that  the  presumption  was  tliat  defendant  signed 
the  note  as  surety  and  not  as  guarantor,  and  was  therefore  liable  to  con 
tribute.  lb. 

L  Burden  of  proof  as  to  consideration  of  promissory  note.]  In  an  action  on  a 
promissory  note  between  the  original  parties  thereto,  where  a  want  of 
consideration  is  relied  upon  as  a  defense,  and  evidence  is  given  on  the  one 
side  in  the  afllbrmative  and  on  the  other  in  the  negative,  of  the  fMst  of 
consideration,  the  burden  of  proof  is  on  the  plaintiff  to  satisfy  the  jury 
upon  the  whole  evidence  of  tiiat  fact.    BmaU  v.  Clewley  (Me.),  410. 

0.  WU^iess  in  action  on  promissory  note —  maker  competent  to  impeach.]  In  an 
action  upon  a  promissory  note  by  a  bona  fide  holder,  the  maker  is  a  oomt 
peient  witness  to  prove  that  he  was  induced  to  sign  it  by  fraudulent  repre 
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mnMiaDB  thai  it  mm  another  and  different  inatnunent.    AibrU  ▼.  Btm 
(Me.),  427. 

6L  Wk&re  $ignaiwre  to  %oU  wu  JfmtdfUeiUlf^  oftMndci.]  In  an  actioB  bj  a  6011a 
fide  holder  against  the  maker  of  a  promiaaQiy  note,  defendant  alleged 
that  hia  signature  liad  been  obtained  thereto  by  means  of  frandalenl 
repreeentatlonfl  of  the  payee,  that  the  paper  which  he  signed  was  aa 
Instnunent  of  a  diiferent  character.  HM^  that  if  the  Jorj  should  find 
that  defendant  had  been  gnilty  of  negligence  in  signing  the  paper,  he 
would  be  liable  thereon.  lb, 

t.  AUeratian  qf  note  — JUUttg  blaniu.]  In  an  action  by  a  bona  'fids  bolder  of  a 
piomis0Oi7  note  against  the  maker,  defendant  alleged  that  the  note  was 
a  forgery,  and  his  eyidence  tended  to  show  that  the  instrument,  when 
deliyered,  contained  blanks  unfilled,  which  had  been  afterward  fraudulently 
filled.  J9eft{,that  it  was  for  the  jury  to  determine  whether  the  instrument 
was  dellTered  as  an  inoomplete  paper  with  blanks  to  be  fiUed,  and  that. 
If  it  was  so  delivered  for  any  purpose,  the  person  receiying  it  had  implied 
authority  to  fill  the  blanks,  and  the  maker  would  be  liable  thereon  to  a 
bolder  in  good  faith.  Ih. 

UfwuihofiMed  hondi,  wid.l    See  Municipal  Ck)BFORATiOK,  664. 

NEW  TRIAL. 

Verdict  eeiatide  for  improper  influ&neeetued,']  A  yerdict  will  be  set  aside  if  it 
be  shown  that  the  Jury  have  been  approached  during  the  pendency  of  tlit 
<!ause,  and  information  Tolunteered  upon  the  matters  in  issue  therein^  by 
%  friend  or  relatiye  of  him  in  whose  favor  the  yerdict  was  lenderedt 
although  such  improper  influence  was  not  exerted  at  the  request,  or  with 
Mie  knowledge  of  the  party  preyailing  before  the  Jury.  Bradimr^  ▼. 
Oof^p  (Me.),  440,  and  note,  464. 

NOTE. 

See  NBQOTIABLB  iNSTBUMRIITt. 

NUISANCE. 

t.  If^»xioue  wapore  and  noisome  tTneUe.]  To  cause  a  whole  neighborhood  Is 
Wx>me  sickly,  by  erecting  a  dam  across  a  stream,  thus  causing  the  water 
to  stagnate  and  corrupt  the  air,  is  a  public  nuisance,  for  which  an  tndiet- 
ment  lies.    State  y.  Bankin  (S.  C),  787. 

%  .]    So  also,  it  is  a  public  nuisance,  and  indictable,  if  the  pond,  without 

causing  sickness,  produces  smells  and  stenches,  which  render  the  enjoy- 
ment of  life  and  property  in  the  community  uncomfortable,  lb, 

%  '  — — .]  If  a  miU  pond,  which  has  existed  for  seventy  years,  becomes  a  public 
noiiance  by  corrupting  the  air,  causing  disagreeable  smells  and  sickness, 
the  owner  may  be  indicted,  lb, 

4  Where  nnieanee  is  produced  by  acts  of  another, 1  One  is  not  guilty  of  a  pnbUi 
nuisance  unless  the  injurious  consequences  complained  of  are  the  natural, 
direct  and  proximate  cause  of  his  own  acts.  If  such  consequences  are 
caused  by  the  acts  of  others,  so  operating  on  his  acts  as  to  ptodnce  the 
injurious  consequences,  then  he  is  not  liable.  Tb, 
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0.  ProaimaU  mum — queUion  for  jury."]   Defendanta  n^ligently  piled  boudt 

in  the  timyeled  path  of  &  highway.  A  stzanger,  pMsing  along  with  a 
wagon  loaded  with  banela^  ran  over  these  boards,  producing  a  rattling  noiae 
which  frightened  the  plaintiff's  horse,  causing  liimto  Jump  sidewaya, 
thereby  throwing  the  plaintiff  from  his  wagon  and  sererely  ii^uriag  him. 
The  horse  was  well  broken  and  carefully  drlTen.  HM^  that  on  those  facta, 
a  nonsuit  was  error ;  it  waa  for  the  jury  to  determine  whether  or  noitha 
defendant's  acts  were  the  pruxfanate  cause  of  plaintiff's  iiOozj*  L9k$  t. 
ifi»£b0»(Me.),456. 

In  JifMt.]     860  MUHIOIPAL  G0BF01U.TI0V,  721, 

OFP-SBT. 
(ys0f7M<urf»dM<a9(itfi»if  flittfi<Mpa<<«Mt.]    iSiM  MxmiciPAL  OavoBaiios,  TM. 

ORDINANCE, 
See  MmnoiPAL  Gobfobatiov,  611. 

PARTITION. 

BiglU  to — pnmidon  tfa  dssd  agaMUt,'\  The  owner  of  land  conTeyed  an  uadl' 
Tided  share  of  it  by  warranty  deed  which  contained,  after  the  desciiptta 
and  before  the  hdbendwn,  Ukis  clause,  "  to  remain  in  common  and  ondi 
▼ided."  HeUt  that  the  clause  was  neither  a  oondition  nor  a  covenant,  and 
tliat  the  vendor  was  not  estopped  to  sue  his  grantee  for  partition.  SpauM^ 
ing  T.  Woodward  (N.  H.),  892. 

PARTNERSHIP. 

1.  Tettof — thofiing  proftU.I    Pftrtidpatloii  in  profitais  not  a  deoiaive  teat  of 

partnership,  but  such  partidpation  is  competent  evidence  to  show  the  2»> 
latton  of  principal  and  agent  between  the  persons  taking  the  profits  and 
those  carrying  on  the  business.    Eattman  v.  Olarh  (N..  H.),  109. 

I.  .J    The  question  of  liability  of  one  sliaring  pzoflta  ia  a  question  of 

ageney,  whether  he  stands  in  the  relation  of  prlndpal  to  the  ooe  who  con- 
tiaefeed  the  obligation.  lb, 

& .]    In  assumpait  against  tliree,  one  only  defended,  and  the  quaatloii 

tried  was  whether  he  was  a  partner  of  the  others.  The  Jury  waa  inatmet- 
ed  to  find  that  he  was  so,  if  he  did  business  with  them  under  an  agzeemant 
either  to  share  the  profits  or  the  gross  receipts.  EM^  that  the  laatru» 
tlon  was  wrong.  lb, 

PASSENGER  CARRIER. 

ifiMGABBIBE. 

PHYSICIANS. 
AgfmmmUtopriMikeinnameofanoliher.'l    Sm  Costbacv,  WT. 

PROMISSORY  NOTE. 
See  Nbgotiablb  IifraTRmanmi 

PROPERTY. 
Drfenm  of,]    See  Defense  of  Pbofsbtt. 
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-  PBOTBSTANT.'* 
DtffUiiUm  ^  Urm,]   ^le  Bauttioim  Socnrr,  n 

BAILBOAD. 

Ajfrnmrnt  UmiUng  looatUm  qf  depaU]    An  affnomanfc  bgr  a  wUioad 

lo  locate  ft  depot  at  one  putloaUr  plnoe  in  n  town  and  al  no  otlier  plnoo  la 
iaid  town,  is  against  pnUio  poli^ and  ^nid.  Mstnh  ▼.  JFkMmqft^ia^M,  R 
(k.  (m.),  064. 

IHfeet  in  depot  pkt^fbrm—kifwrif  U  mm  im<  a  jpomm^sm*.]  A#  Nboi» 
omc3i»  618. 

ibjliv«(— r^A<o/a4Hlnin|roinMr«.J    Am  Muhioipal  Oobfobahov,  AM. 

£i  ftreet^oiMinutMg  aceem  to  private  propmiif,']    See  MmnoiPAii  Ocmrau^ 

HON,  629. 
XMili^r  J^  wronafid  ^feetmaU  €f  jMiMn^tfr.]    Am  Gabbob,  750. 
£iaM«^  ^  oxempkvry  damagsi.]    See  Daicaobs,  7S0. 

Ordinanee  reqwHng  flagman  at  eroeeing,]    Ske  Municipal  OoBFOBAnm,  €11. 
iid!0ti2a<<ii^  foOm^  JV^^J    ^^  OoNBTiTtiTiONAL  Law,  (M. 
W%«fi  eompany  not  liaUe  to  pag  for  eenieee  of  dirM^.]     Bee  OdBFOBA- 

TION,  087. 

BBLXGIOUS  SOCIBTY. 

1.  b^fWMAMn  to  rtetrain  chtmge  of  denomtwUionai  preaehing^  Oartain  pafaoDa 
oiganiied  themaelTeB  ander  a  general  statate  into  a  ootpomtlon  as  a 
"  Unitarian  Society  of  QirietianB/'  and  oontinned  to  hold  propertj  and 
conduct  public  wonliip  as  snch  until  the  pastor  paUidj  avowed  that  he 
was  *'  neither  a  Unitarian  nor  a  Christian."  Thereapon  a  majori^  of  ths 
oiembers  of  said  society  formed  a  new  socie^  and  re-employed  said 
pastor.  He  continued  to  preach  his  own  doctrines  In  the  meeting-house  of 
the  society,  and  was  supported  by  a  majority  of  the  socie^.  The  minority 
filed  a  bill  against  the  majority  and  the  psstor,  piaying  an  injonetion  to 
riMBtrain  tlie  preaching  of  such  doctrines  in  the  meeting-hoase.  HM^ 
that  they  were  entitled  to  the  injunction.    Hale  v.  BeereU^  (N.  H.),  88. 

8.  ProteetaiU.'l  The  term  "  Protestant,"  as  used  in  the  oonstitntkMi  tt  New 
Hampshire,  means  all  Christians  who  deny  the  authority  of  tha  pope  of 
Rome ;  it  does  not  include  Mahometans,  Jews,  pagans  or  fa^^Mt  lb, 

REPEAL. 
Pending  proeeedingeJ\    See  filFATUTB,  566. 
Of  ehofrter.]    See  Oobfo&ation,  789. 

REPLEVIN. 

L  Damagee  —  meaewre  of]  The  Revised  Statutes  of  Maine,  oh.  86^  8  11>»  V^ 
Tide  that  "  if  it  appears  that  the  defendant"  in  replevin  ''is  entitled  to 
a  return  of  the  goods,  he  shall  have  judgment  and  a  writ  of  retain* 
accordingly,  with  damages  for  the  taking  aud  costs."  HMp  that  the 
measure  of  damages  to  the  defendant  was  the  value  of  the  property  at  th« 
time  of  the  taking,  with  Interest  and  any  spedal  damage  rseoltlng  from 
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the  taking  and  detention ;  and  that  the  defendant  was  entitled  to  have  the 
damages  assessed,  np  to  the  time  of  the  trial  at  nid  prims  bj  the  Jozy. 
Watkmgtan  J6$  Co.  V.  Rl^dMir  (Me.),  482. 

t.  — -.]  A  defendant  in  replevin  who  makes  good  his  title,  is  entitled  to 
damages  for  the  interruption  of  his  possession,  the  loss  of  the  use  of  the 
goods,  and  for  their  deterioration ;  bat  damages  arltring  from  the  loss  of 
customers  are  too  indefinite,  remote  and  contingent  to  be  allowable.  A. 

t.  — w]    The  measnie  of  damages  Is  the  same  In  lepisTlB  m  hi  tt€ffWL  A. 

8ABBATH. 

/f1e$  BlJHDAT. 

SALE. 
Jjy  amignrn'^warrmUif.]    /SSm  Wabbabtt,  6Q0l 

SAVINQB  BANK. 
D^foiti  In.]    JBbe  GiVT,  (IB. 

SEA  SHORE. 

Blffkit0mttw66d,]    Sea  weed  cast  upon  the  shoie  between  high  and  IsfW^wiisi 
maik  belongi  to  the  public,  and  maj  be  lawtel^  appiopfflated  |j  My 
Jfeftsr  T.  (Mapnum  (Oonn.),  48,  and  iieCi^  (SL 


SENTENCE. 
UmdtHuMif  In.]    8m  Gshidial  Law,  1. 

SERVANT. 
8&e  Master  and  Sbbtavt. 

SPIRITUAUSM. 
See  Will,  478. 

STATUTE. 

L  Rtpeai^pmMng  prcMMH§§.]  A  statute  imposed  a  pennl^r  of  $00 for  oer 
tain  oibnses.  A  subseqneiit  statute  amended  the  former  so  as  to  anthor- 
Ine  a  penal^  of  not  exceeding  flOO,  and  contained  a  prorlao  that  the 
second  act  should  not  apply  to  proceedings  pending  under  the  first,  except 
so  far  as  to  change  the  amount  of  the  penalty.  HM,  (1)  that  the  first  act 
was  repealed  by  the  second ;  (3)  that  the  proviso  in  the  latter  was  uncon- 
stltuticmal  as  an  «B  pott  faeio  law ;  and  therefore  (8)  that  prosecutions 
pending  under  the  first  act  were  defeated  by  the  passage  of  the  second. 
WiUan  ▼.  Ohio  and  MtuMppi  R  B.  C<k  (111.),  566. 

8.  Official  copy  not  conckuive  evidence  of  the  terme  of  eiatute,'\  On  March  1, 
1870,  the  general  assembly  of  the  State  passed  an  "  Act  to  revise,  simplify 
and  abridge  the  rules,  practice,  pleadings  and  forms  of  courts  In  thin 
State."  The  10th  section  of  the  'enrolled  aet,  to  which  the  great  seal  o! 
the  State  was  aflSlzed,  and  which  was  signed.  In  the  senate  diaml)er,  by  tha 
president  of  the  senate  and  the  speaker  of  the  house  of  zepresentatlvei^ 
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and  received  the  appYovftl  of  the  governor,  provided  that  the  ooarts  for  th» 
county  of  Barnwell  ehould  be  held  at  BarnweU;  bat  it  appeared  bj  the 
Journals  of  the  two  houses  of  the  general  assembly,  that  the  same  aectiofr 
of  the  bill,  as  it  finally  passed  both  houses,  provided  that  the  courts  for 
that  county  should  be  held  at  BlaekviUe.  By  the  law,  as  it  stood  at  th» 
passage  of  the  act,  the  place  last  named  was  the  county  seat  of  BamweQ 
eoanty .  Held,  that  the  19th  section  of  the  act  was  void,  and,  oonsequeiitlyt 
that  BlaektiUe  remained  the  county  seat  of  Barnwell  oounty.  8kUe  t.  HM 
(S.  C),  647. 

« 

S.  -^— •]  The  enrolled  act,  duly  authentieated  aa  the  oonstltation  presGribeii 
and  approved  and  signed  by  the  governor,  is  not  conclusive  evidence  of  the 
terms  of  the  bill,  as  it  passed  the  houses  of  the  general  assembly,  but  the 
journals  of  the  houses,  or  other  appropriate  evidence,  may  be  received,  to 
show  what  those  terms  were ;  and,  whenever  it  appears  that  the  enrolled 
act  differs  from  the  bill  as  it  passed,  in  a  substantial  matter,  the  Judidaiy 
department  of  the  State  may  declare  the  whole  act,  or  the  part  affectea 
by  the  change,  unconstitutional  and  void.  lb. 

4  899&reU  parU  of  a  tkUute.]    Every  substantial  part  of  a  proposed  enactment 

is  a  "  bill,"  within  the  constitutional  sense  of  the  term,  and  must  paea 

through  all  the  constitutional  stages  of  enactment  before  it  becomee 

Uw.  lb. 

STATUTE  OF  FBAUD& 

1.  Memorandum  in  foriiing  ^deUv&rff  and  aoo&ptanee,]  Plaintiflh  made  de- 
fendant a  verbal  offer  for  a  quantity  of  ice ;  defendant  afterward  tele- 
gmphed  that  he  would  accept  the  offer,  and  plaintiib  wrote  to  him  inclosing 
a  memorandum  of  the  contract  of  sale  for  his  signature,  but  defendant 
did  not  receive  the  letter,  owing  to  a  miadirectlon,  until  several  days  had 
elapsed,  and  meanwhile  he  had  sold  the  ice  to  other  parties.  PUdntiflb 
seised  the  ice  on  a  writ  of  replevin.  Held,  that  there  was  ho  memorandum 
signed  by  the  party  to  be  charged  within  the  statute  of  frauds ;  and  that 
the  seizure,  by  the  officer,  of  the  ice  and  delivery  to  plaintifi  under  the 
replevin  prooess  did  not  amount  to  a  delivery  and  acceptance  within 
that  statute.     Washington  Ice  Co,  v.  Webiter  (Me.),  462. 

%  OralmisrepresentcUionsofflnaneialeredU  of  another.]  Plaintiff  was  induced 
to  loan  money  to  O.  by  means  of  false  and  fraudulent  oral  xepreeentatiaiie 
made  by  defendant,  concerning  the  financial  credit  and  ability  of  O.  The 
money  was  paid  by  plaintiff  to  defendant,  who  passed  it  over  to  O.  Held, 
that  the  statute  of  frauds  was  a  defense  to  an  action  for  money  had  and  re- 
ceived.   Eunter  v.  RandaU  (Me.)»  490. 

8.  — — '.]    It  seeam  that  defendant  might  have  ly»en  liable  in  some  form  of 

action  if  the  credit  had  been  given  to  him  instead  of  to  O. ;  or  If  defendant 

and  O.  had  conspired  to  defraud  plaintiff;  or  if  defendant's  repreeentar 

tlons  had  related  to  specific  property  of  O.,  instcf  ^  of  to  hia  genetal  charao 

ter  and  credit.  lb. 

STREET. 

See  HiaHWAT. 

SUBTERRANEAN  WATBBI 
Bee  Watbbs.  414. 
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